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OCTOBER,    1840. 


ART.  I.— LAW  OF  CONTRACTS, 

No.  9. — Construction  of  Contracts. 

6.  If  the  words  of  a  contract  do  not  fully  express,  or  even 
if  they  are  contrary  to,  the  evident  intention  of  the  parties, 
the  intention  is  to  be  preferred  to  the  expression.' 

Thus  the  condition  of  a  bond  of  £2000  being  "  to  render 
a  fair,  just  and  perfect  account  in  writing  of  all  sums  re- 
ceived "  was  held  to  be  broken  by  ihe  obligor's  neglect  to 
pay  over  such  sums.  Lord  Mansfield  said,  it  was  clearly 
the  intention  of  the  parties,  that  the  money  should  be  paid. 
Buller,  J.,  said,  it  never  could  be  meant  that  so  large  a 
penalty  should  be  taken  merely  to  enforce  the  making  out 
of  a  paper  of  items  and  figures.*  So  a  proviso,  that  an 
annuity  to  a  married  woman  should  cease,  if  she  should 
"  associate,  continue  to  keep  company  with,  or  criminally 
correspond  with  J.  F.,"  was  extended  to  all  intercourse,  so 
that  J.  F.'s  calling  and  leaving  his  card  at  the  house,  and 
sometimes  being  admitted,  though  no  improper  behavior  on 

1  Domat,  37,  §  11.  *  Bache  v.  Proctor,  1  Douf .  88SL 
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2  Law  of  Contracts.  [Oct 

his  part,  or  levity  on  her's,  was  shown,  was  decided  to  be 
sufficient  cause  to  stop  the  annuity.'  A  covenant  that  the 
lessee  shall  not  exercise  the  trade  of  a  butcher  upon  the 
demised  premises,  is  broken  by  his  there  selling  raw  meat 
by  retail,  though  no  beasts  were  slaughtered  there ;  the  in- 
tention being  to  prevent  the  lowering  of  the  tenement  in  the 
scale  of  houses,  by  the  exercise,  whether  wholly  or  partially, 
of  a  trade  which  the  lessor  supposed  would  depreciate  its 
value  in  future.*  So  a  covenant  by  a  lessee  not  to  use  or 
exercise,  or  suffer  to  be  used  or  exercised  upon  the  premises, 
any  trade  or  business  whatsoever  without  license  of  the 
lessor,  was  held  to  be  broken  by  assigning  the  lease  to  a 
schoolmaster  who  kept  a  school  in  the  house.' 

These,  and  numerous  other  cases,  come  under  the  first 
part  of  rule,  namely,  when  the  words  **  do  not  fully  ex- 
press "  the  intention  of  the  contracting  parties.  They  might, 
perhaps,  be  as  properly  classed  under  the  third  rule,  that 
"  the  subject-matter  of  an  agreement  is  to  be  considered  in 
construing  the  terms  of  it,"  &c. 

The  following  examples  fall  under  the  latter  part  of  the 
rule;  that  is,  where  the  words  are  contrary  to  the  evident 
intent  of  the  parties ;  as  Vernon  v,  Alsop,*  and  the  other 
cases  mentioned  in  our  last  number,  where  the  condition  of 
a  bond  was  wholly  contrary  to  the  bond  itself  and  nullified 
it ;  and  the  cases  of  evident  mistake,  cited  under  the  fifth 
rule.  So  of  a  note  or  bill  of  exchange  made  payable  to  the 
order  of  a  fictitious  person,  which  is  held  to  be  payable  to 
bearer.* 

>  Donner  «.  Knight,  ]  Taunt  417. 

*  Doe  V.  Spry,  1  Barn.  &  AM.  617. 

'  Doe  t».  Keeling,  1  M.  ^Ec  S.  95.  See  also  Doe  v.  Worsley,  1  Campb.  20; 
Doe  V.  Laming,  4  Catnpb.  77 ;  Torabs  r.  Painter,  13  East,  1 ;  Quackenboss  r. 
Lansing,  6  Johns.  49.  For  construction  of  a  co?enant  not  to  assign  a  lease 
wiUiout  license,  see  2  Selw.  N.  P.  (Ist  ed.)  408-412;  3  M.  dt  S.  3&3;  16 
Johns.  278 ;  3  Pick.  221 ;  2  Stark.  Ev.  433 ;  7  Johns.  227. 

*  1  Lev.  77;  1  Sid.  105;  T.  Ray.  68. 

*  Kyd  on  Bills,  208-268;  Gould  on  Pleading,  159. 
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Posthumtis  pro  nato  habettur.  Therefore  where  one  gave 
a  bond  to  pay  £900  to  his  daughter,  if  he  should  have  no 
son  living  at  the  time  of  his  decease,  chancery  relieved 
against  the  bond,  upon  its  being  shown  that  there  was  a 
posthumous  son  who  would  receive  less  of  the  obligor's 
property  than  the  daughter,  if  the  bond  should  be  paid.' 

>  Gibson  v.  Gibson,  2  Freem.  223.  See  also  Millar  «.  Turner,  1  Ves.  sen.  86. 
It  has  been  the  statute  law  of  Massachusetts,  for  about  a  century  and  a  half, 
that  posthumous  children  shall  have  the  same  share  in  their  father's  estate, 
when  he  makes  a  will  in  which  they  are  not  provided  for,  as  if  he  had  died 
intestate ;  to  be  taken  proportionally  from  the  devisees  and  legatees  who  claim 
under  the  will.  (Ancient  Charters,  &jc.  361 ;  St.  of  1783,  c.  24 ;  Revised 
Statutes,  c.  (i2.)  This  statute  provision  assumes,  that  if  the  father  die  intes- 
tate, a  posthumous  child  will  inherit ;  and  such  is  the  common  law.  Introduc- 
tion to  Reeve  on  Descents,  p.  lii,  liii.  Lands  descend  to  the  children  already 
bom,  and  vest ;  but  are  devested  by  the  birth  of  a  posthumous  child.  This 
devesting,  however,  takes  place,  in  England,  only  when  a  son  is  bom,  the 
other  children  being  daughters.  2  BI.  Com.  211.  In  New  England,  there  is 
no  distinction  of  sex  in  the  law  of  descents. 

In  Reeve  v.  Long,  4  Mod.  282,  (and  in  several  other  books)  the  courts  of 
C.  B.  and  B.  R.  decided  that  a  remainder  to  A's  first  son,  after  a  life  estate 
limited  to  A,  could  not  be  taken  by  A's  posthumous  son.  But  the  house  of 
lords  reversed  the  decision,  though  all  the  judges  retained  their  first  opinion. 
Thereupon  the  statute  of  10  &,  11  W.  Ill,  c.  16,  was  passed,  to  enable  posthu- 
mous children  to  take  remainders  limited  to  the  children  of  the  first  or  other 
person  to  whom  the  freehold  is  previously  granted  or  devised.  See  Bac.  Ab. 
RtmaindtT  if  Reversion,  D.  Bui.  N.  P.  105.  Stedfast  v.  Nicoll,  3  Johns. 
Cas.  18. 

A  child  in  ventre  sa  mere  is  now  considered  as  bom  for  all  purposes  which 
are  for  his  benefit.  Hale  v  Hale,  Prec.  Ch.  50 ;  White  v.  Barber,  5  Bur.  2703; 
Doe  V.  Lancashire,  5  D.  &  E.  49 ;  Doe  v.  Clarke,  2  H.  B.  399 ;  Hall  v.  Han- 
cock, 15  Pick.  255 ;  Trover  v.  Butts,  1  Sim.  &  Stu.  181 ;  Heinec.  Pand.  Pars 
I,  §  124, 125 ;  Pars  V,  §  22;  1  Domat,  277,  §  14.  The  statutes  of  Massa- 
chusetts assume  that  effectual  provision  may  be  made  by  will  for  such  child  ; 
and  the  cases  above  cited  show  that  such  is  the  law. 

Technically,  a  posthumous  child  is  one  who  is  bom  afler  the  death  of  the 
father.  But  a  child  bom  afler  the  death  of  the  mother  has  the  same  righti, 
and  is  «  of  the  same  condition  with  other  children."  1  Domat,  20,  §  7,  8 — 
625,  §  6.  There  is  no  statute  provision  in  Massachusetts  respecting  children 
born  afler  the  mother's  death.  If  therefore  a  mother,  having  property,  phould 
die  before  delivery,  the  rights  of  the  child  subsequenUy  delivered  (eisectvt  vel 
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It  is,  perhaps,  rather  by  legal  operation,  than  by  construc- 
tion, that  a  contract,  '^  if  it  will  not  take  effect  that  way  it  is 
intended,  it  may  take  effect  another  way/'  The  general 
intention  of  the  parties  is,  in  this  manner,  effected,  though 
the  particular  intention  fails.  This  usually  happens  where 
some  legal  impediment  withstands  the  particular  intent  of 
the  parties ; '  as  in  case,  abovementioned,  of  a  note  or  bill 
payable  to  the  order  of  a  fictitious  person. 

A  freehold  cannot  be  made  to  commence  infuturo.  There- 
fore a  grant  of  land,  by  bargain  and  sale,  from  a  father  to  a 
son,  ^'  to  have  and  to  hold  after  the  death  of  the  grantor," 
cannot  operate  as  a  bargain  and  sale,  though  so  intended. 
But  it  shall  operate  as  a  covenant  by  the  father  to  stand 
seized  to  his  own  use  during  life,  and  to  the  use  of  the  son 
after  the  father's  death.  Thus  the  son  has  full  title  to  the 
land  after  his  father's  decease,  which  was  the  chief  purpose 
of  the  parties.*  The  same  effect  is  given  to  a  release  at- 
temptipg  to  convey  a  freehold  infuturo*  So  a  deed,  meant 
for  a  release,  but  not  legally  operative  as  such,  is  held  to 
operate  as  a  grant^    A  grant  in  consideration  of  natural 

editus)  not  technically  born  (ntUus),  would  be  wholly  g^vetned  by  the  comroon 
law.  If  the  father  were  previously  dead,  doubtlem  the  child  would  be  strictly 
and  technically  posthumous,  and  clearly  within  the  existing  statutes.  And  if 
the  father  were  alive,  the  child  would  inherit  from  the  mother ;  and  by  the 
civil  law  mi^ht  succeed  to  the  property,  pro  rata^  against  a  will  omitting  to 
provide  for  him.  2  Domat,  109,  §  8.  By  that  law,  a  father  might  disinherit 
a  posthumous  child.  If  he  omitted  to  mention  such  child  in  his  will,  the  will 
was  inofficious,  so  far  as  such  child  was  concerned.  If  he  were  provided  for, 
the  will,  h.c.  was  valid,  as  at  common  law.  2  Domat,  109,  §  8.  Just.  Inst. 
Lib.  II,  tit.  13. 

The  Massachusetts  statutes  seem  to  have  prohibited  a  father  from  disinher- 
iting such  child.  It  may,  however,  be  questionable.  Justinian  reformed  the 
Roman  law,  by  prohibiting  a  parent  from  disinheriting  such  child.  Nov.  115. 
Did  this  Novel  extend  to  mothers.'    Heinec.  Recit.  Lib.  II,  §  524. 

>  Shep.  Touch.  82 ;  6  East,  105 ;  WiUes,  686 ;  Gould  on  Pleading,  156-160. 

'  Doe  V.  Simpson,  2  Wils  22 ;  Wallis  v.  Wallis,  4.  Mass.  R.  135 ;  Doe  v. 
Salkeld,  Willes,  673 ;  Doe  v.  Whittingham,  4  Taunt.  20. 

•  Roe  r.  Tranmarr,  Willes,  682. 

«  GoodtiUe  v.  Bailey,  Cowp.  597 ;  Hastings  v.  Blue  Hill  Turnpike,  9  Pick.  80. 
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affection  may  operate  as  a  covenant  to  stand  seized  to  the 
use  of  the  grantee.'  The  words  "  limit  and  appoint"  may 
operate  as  a  grant  of  a  reversion,  though  intended  as  an 
appointment  of  uses,  but  not  being  sufficient  for  that  pur- 
pose.' A  release  from  a  trustee  to  his  cestui  que  trust  may 
be  considered  as  a  bargain  and  sale.'  A  release  to  one  not 
in  possession,  does  not,  as  such,  pass  any  estate ;  but  if  made 
for  a  valuable  consideration,  and  registered,  it  will  operate 
as  a  bargain  and  sale,  or  other  lawful  conveyance,  as,  by 
the  Massachusetts  statutes,  the  recording  of  a  deed  duly 
executed  is  equivalent  to  actual  livery  of  seizin.^ 

In  all  these  and  similar  cases,  the  deeds,  which  are  per- 
mitted to  have  an  operation  different  from  what  was  designed, 
must  be  consistent,  in  their  terms  and  incidents,  with  the 
operation  allowed.  If  the  terms,  &c.  are  repugnant  to  such 
kgal  operation,  the  deed  cannot  have  its  intended  operation. 
It  will  be  void. 

An  agreement  between  a  lessor  and  the  assignee  of  his 
lessee,  that  the  lessor  shall  have  the  premises  as  mentioned 
in  the  lease,  &c.  shall  operate  as  a  surrender.* 

A  covenant  never  to  sue  shall  operate  as  a  release  or  de* 
feasance,  to  prevent  circuity  of  action.'    Aliter,  of  a  cove-' 

*  Vanhom  v.  Harrison,  1  Dallas,  137. 
«  Shore  v.  Pincke,  5  D.  &:  E.  124. 

>  Jackson  v.  Beach,  1  Johns.  Gas.  399. 

«  Pray  v.  Pierce,  7  Mass.  R.  381 ;  Russell  v.  Coffin,  8  Pick.  143.  S.  P.  6 
Mass.  R.  32 ;  3  Pick.  521  ;  4  Mason,  45 ;  7  Mass.  R.  494 ;  Steams  on  Real 
Actions,  12, 13 ;  Bac,  Ab.  PUas  and  PUadings,  1.  7}  2  Saond.  97,  noU;  Gould 
on  Pleading,  156-159. 

*  Smith  9.  Mapleback,  1  D.  &  E.  441.  Lord  Hale  and  his  associates,  1 
Vent  141,  approved  of  lord  Hobart's  commendation  of  judges  that  are  curious 
and  almost  subtile  {oituti)  to  invent  reasons  and  means  to  make  acts  efiectual 
according  to  the  just  intent  of  the  parties.  Hob.  277.  And  lord  Willes  says, 
Judges,  in  these  later  times,  have  (and  I  think  very  rightly)  gone  further  than 
formerly,  and  have  had  more  consideration  for  the  substance,  to  wit,  the  pass* 
ing  of  the  estate  according  to  the  intention  of  the  parties,  than  to  the  shadow, 
to  wit,  the  manner  of  passing  it."    Willes,  664,  referring  to  3  Lev.  372. 

'  Deuj  r.  Jefferies,  Cro.  £)iz.  352 ;  2  Saund.  48,  note  (1). 
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nant  not  to  sue  within  a  specified  time.'  A  covenant  not 
to  sue  within  a  limited  time,  and  also  that  if  a  suit  be 
brought  within  the  time,  the  cause  of  action  shall  cease, 
or  that  the  defendant  shall  be  discharged  from  the  debt  or 
duty,  or  the  plaintiff  shall  forfeit  the  debt,  will  be  a  bar  to 
the  suit.  The  defendant  is  not  turned  round  to  a  suit  on 
the  covenant.  But  if  the  covenant  is  successfully  pleaded 
to  a  suit  on  the  original  cause  of  action,  the  whole  purpose 
of  the  covenant  is  answered,  and  the  covenantee  cannot 
maintain  an  action  against  the  covenantor  for  disturbing 
him  by  suit.*  Such  covenant,  however,  is  not  a  bar  to  a 
suit  on  the  original  cause  of  action,  when  it  is  made  with 
one  of  two  or  more  joint  contractors ;  for  it  would  defeat  the 
intention  of  the  parties.'  A  covenant  never  to  sue  one  of 
two  or  more  joint  or  joint  and  several  obligors  or  promisors 
does  not  operate  as  a  release ;  for  a  release  of  one,  in  such 
case,  is  a  release  of  all,  and  the  intention  is  not  to  discharge 
the  debt,  but  to  exempt  one  of  the  parties  from  liability.  The 
only  remedy  of  the  covenantee,  if  afterwards  sued,  is  on 
his  covenant.*  In  12  Mod.  415,  Holt,  C.  J.  is  reported  to 
have  said  that  a  covenant  not  to  sue  for  a  specified  time  is 
a  defeasance.  If  it  be  so,  it  might  be  pleaded  in  bar  to  a 
suit  brought  within  the  time.  But  the  law  is  clearly  other- 
wise.* If,  however,  there  be  in  such  covenant  a  provision 
that  the  covenantee  may  plead  it  in  bar  of  a  suit  commenced 
before  the  time  has  elapsed,  the  law  may  be  different. 

1  Deux  V.  Jefferies,  Cro.  Eliz  352 ;  2  Saund.  48,  wAa  (I)  ;  Clarivil  t>.  Edwards, 
1  Show.  331  ;  Perkins  v.  Gilman,  8  Pick.  229 ;  Garnett  v.  Macon,  2  Brock. 
185;  Bac.  Ab  Rdeasej  A.  2. 

*  White  V.  Din^ley,  4  Mass.  R.  433.  See  Upbam  v.  Smith,  7  Mass.  R. 
265 ;  8  Johns.  58  *,  fiac.  Ab.  Pleas  and  Pleadings,  I.  7 

»  Button  V.  Eyre,  6  Taunt.  289  ;  Garnett  v.  Macon,  2  Brock.  185. 

*  March,  95  j  Fitzgerald  v.  Trant,  1 1  Mod.  254 ;  Lacy  v.  Kynaston,  12  Mod. 
551 ;  Dean  v.  Newhall,  8  D  &  E.  168 ;  Shed  v.  Pierce,  17  Mass.  R.  623 ; 
Tuckerroan  v.  Newhall,  17  Mass.  R.  584  ;  Harrison  v.  Close,  2  Johns.  448; 
Walker  o.  M'cCulloch,  4  Greenleaf,  421.  See  also  Brooks  v.  Stuart,  1  Perry 
&.  Davison,  615. 

*  See  Aloff  v.  Scrimshaw,  2  Salk.  573,  and  the  cases  above  cited. 
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A  license  to  enclose  common  may  operate  as  a  release  of 
common,  if  so  intended ;  for,  as  a  license,  it  is  determined 
by  the  death  of  the  party  granting  it.*  Licenses,  that  con- 
vey any  interest  in  land,  must  be  by  deed ;  and  Parker,  C.  J. 
says  "  they  are  considered  as  leases,  and  must  always  be 
pleaded  as  such."  *  But  in  Bacon's  Abridgment*  it  is  said, 
"  if  one  license  another  to  enjoy  such  a  house  or  land  till 
such  a  time,  this  amounts  to  a  present  and  certain  lease  or 
interest  for  that  lime,  and  may  be  pleaded  as  such,  though 
it  may  be  also  pleaded  as  a  license." 

A  perpetual  license  in  form  would  doubtless  operate  as  a 
grant  of  an  easement,  and  might  be  pleaded  as  a  grant. 
Indeed  a  prescriptive  right  rests  on  the  presumption  of  a 
grant;  and  so  does  the  right  acquired  by  adverse  enjoyment 
for  twenty  years.  These  rights,  however,  are  not  often 
pleaded  as  acquisitions  by  grant. 

It  is  a  rule  of  pleading,  that  things  must  be  pleaded  ac- 
cording to  their  legal  operation.  But  where  a  thing  may 
operate  in  two  ways,  at  the  election  of  the  party,  he  may 
plead  it  in  one  way  or  the  other,  according  to  his  election, 
as  in  the  case  of  a  license,  before  mentioned.^ 

7.  The  time  when  a  contract  was  made  is  to  be  regarded 
in  expounding  it;  and  contemporsoieous  exposition  is  of 
great  weight  in  construction. 

"  Every  grant  shajl  be  expounded  as  the  intent  was  at 
the  time  of  the  grant.  As,  if  I  grant  an  annuity  to  J.  S. 
until  he  be  promoted  to  a  competent  benefice,  and  at  the 
time  of  the  grant  he  was  but  a  mean  person,  and  afterwards 
is  made  an  archdeacon,  yet  if  I  offer  him  a  competent  ben- 
fice  according  to  his  estate  at  the  time  of  the  grant,  the 
annuity  doth  cease."  • 

>  Semb.     Miles  v.  Etteridge,  1  Show.  34^ 

*  11  Mass.  R.  538. 

•*  Bac.  Ab.  Leases t  &c.,  K.    Pleas  and  Pleadings,  I.  7. 

*  Goald  oo  Pleading,  160.  »  Per  Wray,  C.  J.  Cro.  Elii.  35. 
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Ancient  grants  are  to  be  expounded  as  the  law  was  at 
the  time  of  making  them.'  Modern  methods  of  convey- 
ancing are  not  to  be  construed  to  affect  ancient  notions  of 
equity.'  So  the  state  of  the  country,  and  of  the  manners  of 
society,  is  to  be  regarded,  in  expounding  contracts.  Thus, 
in  Adams  v.  Frothingham,*  where  a  vote  of  the  town  of 
Newbury  came  in  question,  "  granting  W.  Noyes  a  piece 
of  land  below  high  water  mark,  to  set  a  shop  upon,  and  not 
exceeding  forty  feet  in  the  front,"  the  question  was  whether 
the  lot  should  extend  back  to  low  water  mark,  or  only  to  a 
distance  sufficient  to  accommodate  a  shop.  The  vote  was 
passed  in  1680.  The  court  held  that  the  lot  extended  to 
low  water  mark ;  though  such  words,  in  a  recent  grant,  in 
times  of  precision  and  accuracy,  and  when  flats  have  be- 
come valuable,  might  receive  a  different  construction.  It 
was  also  supposed,  from  the  state  of  the  times  and  the 
country,  that  the  proprietors  of  Newbury  desired  to  settle 
the  township,  and  to  afford  advantageous  situations,  on  the 
river,  to  the  settlers.  The  court  also  relied,  in  part,  upon 
the  fact  that  those,  who  occupied  under  Noyes's  grant, 
claimed  and  used  the  flats,  as  they  needed  them,  for  nearly 
a  century,  without  complaint  from  the  grantors;  and  thus 
a  practical  construction,  by  both  parties,  had  been  given  to 
the  grant,  sufficient  to  remove  any  doubts  that  might  have 
arisen  from  its  terms.  This  practical  construction  of  the 
parties,  immediately  after  the  grant,  is  what  is  generally 
called  contemporaneous  exposition — which  is  said  to  be 
optima  et  fortissima  in  lege.* 

Where,  in  a  deed  given  in  1694,  the  grantor  gave  the 
privilege  of  cutting  timber,  for  the  purpose  of  building  on 

>  Co.  Lit.  8  b. ;  Amb.  2iS 
*  See  remarks  of  Spencer,  J.  16  Johns.  23. 
s  3  Mass.  R.  3(>0. 

«  See  Branch's  Maxims,  (Hening's  ed.)  30 ',  Codman  v.  Winslow,  10  Mass. 
R.  149. 
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the  premises,  from  his  woods,  it  was  held  that  it  might  be 
shown  that  the  grantee  and  his  heirs,  with  the  knowledge 
of  the  grantor  and  his  heirs,  had  cut  wood  for  the  purpose 
of  erecting  fences  upon  the  premises — in  order  to  evince  the 
intention  of  the  parties  to  apply  the  word  ** building"  to 
the  making  of  fences,  as  well  as  to  the  erection  of  houses, 

It  is  an  established  rule,  that  where  the  language  of  an- 
cient instruments  is  obscure,  or  their  construction  doubtful, 
usage  may  be  resorted  to,  as  it  is  the  best  practical  exposi- 
tion of  the  parties'  meaning.  In  Attorney  General  v,  Par- 
ker,' lord  Hardwicke  said,  "  in  the  construction  of  ancient 
grants  and  deeds,  there  is  no  better  way  of  construing  them 
than  by  usage,  and  contemporaneo  expositio  is  the  best  way 
to  go  by." 

In  Cooke  v.  Booth,'  on  a  demise  for  the  lives  of  A.  B.  and 
C.  it  was  covenanted  that  if  A.  (the  lessee,)  his  heirs,  &c., 
should  choose,  upon  the  death  of  B.  and  C,  or  either  of 
them,  to  surrender  and  take  a  new  lease,  and  add  a  new  life, 
in  lieu  of  the  life  so  dying,  the  lessor,  his  heirs,  &c.,  would 
grant  a  new  lease  for  the  lives  of  the  substituted  persons, 
under  the  same  rent  and  covenants  as  in  the  original  lease. 
There  were  several  renewals  of  the  lease,  and  in  each 
instance  there  was  a  similar  covenant  for  renewal.  The 
court  held  that  the  parties  had  put  their  own  construction 
on  the  covenant,  and  that  it  was  therefore  to  be  regarded  as 
a  covenant  for  perpetual  renewal.  But  this  case  has  been 
impeached  upon  all  occasions,  and  is  overruled  by  the 
judgment  of  the  court  of  exchequer  chamber,  in  Iggulden  v. 

'  LiTingrton  v.  Ten  Broeck,  16  Johns.  14.  S.  P.  Jackson  v.  Wood,  la 
Johns.  346. 

'  3  Atk.  577.  See  also  Withnell  v.  Gartham,6  D.  &  E.  888;  Weld  v. 
Hornby,  7  East,  199,  per  Lord  Ellenborough. 

»  Cowp.  819. 
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May.'  The  decision  in  the  exchequer  chamber  proceeded 
on  the  ground  that  the  covenant  in  the  lease  was  not  in- 
tended for  a  covenant  of  perpetual  renewal ;  that  the  words 
were  not  such  as  to  warrant  that  construction ;  in  short, 
that  there  was  no  room  left  for  doubt,  on  the  face  of  the 
instrument,  what  was  the  intention  of  the  parties.  Lord 
Ellenborough  (7  East,  242,)  said,  ^Mfthe  continued  grant 
of  successive  leases,  and  not  the  grant  of  one  only,  were  in- 
tended, it  is  natural  to  expect  that  words  should  have  been 
used  distinctly  marking  a  right  of  repeated  renewal,  instead 
of  expressions  more  immediately  applicable  to  the  case  of  a 
single  additional  lease."  And  this  is  the  settled  and  only  pro- 
per doctrine,  namely,  that  usage,  or  contemporaneous  expo- 
sition is  not  to  be  called  in  aid,  when  the  language  of  a 
contract  is  clear  and  precise,  but  only  where  it  is  equivocal 
or  doubtful.'  This  rule  of  construction  applies  to  ancient 
charters  granted  to  corporations,  as  well  as  to  grants  to  in- 
dividuals. Charters  are  contracts  between  the  crown,  or 
the  state,  and  other  persons,  whether  corporate  or  unincor- 
rate,  to  whom  they  are  granted.' 

In  construing  ancient  statutes^  the  court  constantly  resort 
to  contemporaneous. exposition.^  Indeed,  most  of  the  rules, 
which  are  adopted  for  the  construction  of  contracts,  are  ap- 
plicable to  the  construction  of  statutes ;  and  for  the  same 

*  2  New  Rep.  449 ;  S.  C.  in  B.  R.  7  East,  237,  and  before  Lord  Eldon,  in 
Chancery,  9  Ve«.  325.  See  also  Tritton  «.  Foote,  2  Cox.  174 ;  Rubery  v. 
Jerroise,  1  D.  &:  E.  229. 

*  Per  Spencer,  J.  16  Johns.  23;  Peake  on  Evid  (2d  ed.)  119 ;  3  Stark.  Ev. 
1031;  1  Phil.  Ev.  (Ist  American  ed.)  419,  420;  Cortelyoa  v.  Van  Brandt, 
2  Johns.  357. 

'  See  Blankley  v.  Winstanley,  3  D.  &  E.  279 ;  The  King  v.  Belltinger, 
4  D.  ^^  E.  810;  The  King  v.  Osbourne,  4  East,  327;  Rex  v.  Varlo,  Cowp. 
S^;  3  D.  d&  E.  288,  naU  ;  Mayor,  &c.  of  London  v.  Long,  1  Campb.  22; 
2  Et.  Poth.  (Philad.  ed.)  189,  et  seq. 

*  McKeen  v.  Delancey,  5  Cranch,  22;  Sheppard  v.  Gould,  Vaugh.  169; 
Rogers  v.  Goodwin,  2  Mass.  R.  475 ;  Packard  v.  Richardson,  17  Mass.  R.  144  ; 
Stuart  V.  Laird,  1  Cranch,  299;  1  Kent  Com.  (1st  ed.)  434. 
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reason,  namely,  that  they  equally  tend  to  give  effect  to  the 
intention  of  the  makers.' 

8.  When  terms  are  doubtful  or  ambiguous,  they  are  to  be 
taken  most  strongly  against  the  person  engaging.  Verba 
chartarutn  fortius  accipiuntur  contra  proferentem.  "  A  grant 
shall  be  construed  most  strongly  against  the  grantor,"  &€.' 
This  rule,  however,  applied  only  to  deeds  poll,  because  the 
words  of  an  indenture  were  regarded  as  the  words  of  each 
party  alike.* 

The  rule  of  the  civil  law  is  the  same  in  terms,  but  di- 
rectly the  reverse  in  its  meaning  and  operation.  By  the 
form  of  contracting,  in  that  law,  the  words  of  a  stipulation 
were  those  of  the  party  to  whom  the  engagement  was  made. 
The  party  promising  only  assented  to  the  question  proposed 
by  the  party  stipulating.^ 

There  seems  to  be  little  of  good  sense,  or  of  principle,  in 
the  maxim,  as  it  originally  stood,  either  in  the  common  or 
civil  law.  The  assent  of  two  or  more  minds  is  necessary 
to  constitute  a  contract;  and  there  is  great  force  in  the 
argument  of  serjeant  Catline,  in  Plowden,  140,  namely, — 
"  what  difference  is  there  when  the  lessor  saith,  *  I  will 
have  twenty  shillings  yearly  for  the  land,^  and  the  lessee 
agrees  to  it,  and  when  the  lessee  says,  *  I  will  give  you 
twenty  shillings  yearly  for  the  land,'  and  the  lessor  agrees 
to  it?  Certainly,  there  is  no  difference  at  all.  For,  in  con- 
tracts, it  is  not  material  which  of  the  parties  speaks  the 
words,  if  the  other  agrees  to  them ;  for  the  agreement  of 
the  minds  of  the  parties  is  the  only  thing  the  law  respects 
in  contracts."     The  rule,  however,  did  exist,  and  was  up- 

'  fiac.  Ab.  StaiuU,  I ',  Com.  Di^.  Parliament,  R.  10-29 ;  Bigelow's  DigeBt, 
StaMe,¥, 

*  Sbep.  Touch.  87,  88 ;  Plowd.  171 ;  Co.  Lit.  197  a. 
»  Plowd.  184  ;  2  Bl.  Com.  384. 

*  Heinec.  Pand.  Para  tU,  tit  1 ;  1  Domat,  37,  §  13-15;  1  £v.  Poth. 
(PhiUd.  ed.)  59,  note. 


Digitized  by 


Google 


13  Loew  of  Cofitracts.  [Oct 

held  by  the  notion,  that  the  terms  of  the  agreement  were  to 
be  regarded  as  the  words  rather  of  the  promisor,  by  the 
common  law,  and  of  the  promisee,  by  the  civil  law. 

In  the  common  law,  this  rule  of  construction,  at  the  pre- 
sent day,  has  a  very  limited  operation,  and  amounts,  in 
effect,  to  nothing  more  than  this,  namely,  that  in  a  case  of 
doubtful  or  ambiguous  terms,  the  party  promising  shall  be 
held  to  perform  so  much  as  to  make  the  terms  of  his  en- 
gagement operative,  according  to  the  spirit  of  those  terms, 
ui  res  magis  valecU  qtiam  pereai.  The  rule  was  always 
subject  to  all  the  preceding  rules  that  have  been  mentioned. 
They  were  first  to  be  applied,  and  this  resorted  to,  only 
when  they  all  failed,  which  would  seldom  happen.  *•  This 
being  a  rule  of  some  strictness  and  rigor,"  says  lord  Bacon, 
"doth  not  as  it  were  its  oflSce,  but  in  the  absence  of  other 
rules,  which  are  of  some  equity  and  humanity."  *  And  it 
never  was  applied  in  cases  where  the  contract  contained 
anything  in  its  nature  odious,  or  unequally  burdensome ; 
as,  in  case  of  a  penalty,  &c.*  Nor  where  it  would  operate 
as  a  wrong  upon  third  persons.  Thus,  although  where  the 
owner  of  an  estate  in  fee  makes  a  lease  for  life,  without 
expressing  for  whose  life,  it  shall  be  intended  for  the  life  of 
the  lessee,  as  most  favorable  to  him ;  yet  it  is  otherwise,  if 
such  lease  be  given  by  a  tenant  in  tail ;  for  if  it  were  to  be 
construed  for  the  life  of  the  lessee,  it  might  injure  the  rever- 
sioner.' 

In  case  of  a  grant,  &c.,  by  the  king  or  government,  the 
rule  of  construction  is  reversed,  and  the  grant  is  taken  most 
beneficially  for  the  grantor.* 

Subject  to  these  modifying  remarks,  this  rule  of  constru- 
ing an  agreement  most  strongly  against  the  promisor,  &o, 

>  See  1  Powell  on  Con.  395 ;  1  £v.  Poth.  (Philad.  ed.)  52. 

•  1  Powell  on  Con.  297,  et  seq. 

'  Co.  Lit.  42.  183. 

«  2  Bl.  Com.  351 ;  2  Woodeson,  307 ;  Jackson  v.  Reeves,  3  Caines,  296. 
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has  still  some  operation  in  practice,  though  a  very  limited 
one.  In  Adams  v,  Frothingham,'  and  in  Worthington  v. 
Hylyer,*  the  court  would  have  adopted  this  rule  (as  they 
declared)  in  order  to  give  the  party  his  full  justice,  if  other 
rules  had  not  been  found  sufficient  for  the  purpose.  It  is 
said  in  the  books  that  under  this  rule  falls  that  class  of 
cases,  in  which  the  masculine  is  held  to  include  both  sexes, 
and  the  indefinite  is  construed  to  be  universal.'  All  these 
cases,  however,  seem  fairly  to  come  under  some  of  the  pre- 
ceding rules  of  construction,  as  the  fourth,  respecting  the 
subject  matter,  or  the  sixth,  by  which  the  intention  is  to  be 
preferred  to  the  expression,  when  the  words  do  not  express 
the  evident  intention. 

Where  a  release  of  all  lands,  &c.,  belonging,  used,  occu- 
pied and  enjoyed,  or  deemed,  taken  or  accepted  as  part  of 
clock  mills,  was  given  to  the  plaintiff;  it  was  held  that 
leasehold  lands,  within  the  description,  passed  by  the  re- 
lease, though  a  release  was  a  conveyance  adapted  to  free- 
hold estates — an  assignment  being  the  proper  conveyance 
of  a  term  for  years.*  The  court  held  that  the  rule  applied, 
in  this  case,  that  the  deed  should  be  construed  most  strongly 
against  the  grantor.  Otherwise  the  defendant  would  have 
been  enabled,  after  a  long  interval  of  time,  to  invalidate  his 
own  conveyance,  against  the  plaintiff's  possession,  and  for 
the  purpose  of  obtaining  unjust  possession  for  himself. 

On  the  same  principle,  exceptions  or  reservations  in  a 
deed  shall  be  taken  most  favorably  to  the  grantee,  and  if 
not  set  down  or  described  with  certainty,  the  grantee  shall 
have  the  benefit  that  may  arise  from  such  defect.*  So  where 
a  deed  may  enure  several  ways,  the  grantee  shall  have  his 

'  3  Mass.  R.  361. 

•  4  Mass.  R.  205. 

•  1  Powell  on  Con.  400,  et  seq. 

*  Doe  V,  Williams,  1  H.  B.  ^. 

*  Jackson  v.  Hudson,  3  Johns.  375 ;  Jackson  v.  Gardner,  8  Johns.  394. 
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election  which  way  to  take  it.*  And  where  an  instrument 
was  so  drawn  that  it  could  not  be  ascertained  whether  it 
was  intended  for  a  bill  of  exchange  or  a  promissory  note,  it 
was  held  that  the  payee  might  regard  and  treat  it,  as  the 
one  ot  the  other,  at  his  election.* 

A  lease  for  seven,  fourteen,  or  twenty-one  years  was 
given.  The  question  arose,  at  whose  option  it  was,  at 
which  of  these  periods  the  lease  should  determine.  It  was 
decided  that  it  was  at  the  option  of  the  lessee,  on  the  prin- 
ciple that  the  terms  of  the  lease  were  to  be  construed  most 
strongly  against  the  lessor;  or,  in  other  words,  most  favora- 
bly to  the  lessee.' 

In  many  instances  of  this  nature,  it  is  obvious  that  the 
interest  of  each  party  is  the  same.  But  where  the  lessor 
wishes  to  determine  the  lease,  and  the  lessee  wishes  to  hold 
on,  the  legal  presumption,  and  perhaps  the  actual  fact, 
would  be  that  it  is  for  the  advantage  of  the  lessor  to  deter- 
mine it ;  and  in  such  a  case,  the  principle  of  this  eighth 
rule  is  clearly  applicable.  But  after  all  it  is  perhaps  rather 
a  rule  of  law  and  equity,  than  of  construction  of  contracts, 
by  which  the  lessee's  option  is  secured  to  him. 

In  matters  of  election,  in  alternative  contracts,  it  is  the 
settled  doctrine  that  the  option  is  in  the  party  who  is  to 
perform  one  of  two  or  more  acts.*  Such  also  is  the  doctrine 
of  the  civil  law  ;  and  Pothier  states  it  as  a  consequence  of 
his  seventh  rule  of  interpretation,  namely,  that  "  in  case  of 
doubt,  a  clause  ought  to  be  interpreted  against  the  person 

1  Hay  ward's  case,  2  Co.  35. 

«  Edis  V.  Bury,  6  Barn.  &  Cres.  433;  S.  C.  9  Dowl.  &  Ryl.  492. 

»  Dann  v.  Spurrier,  3  Bos.  &  Pul.  399,  442;  S.  C.  7  Ves.  231.  S.  P.  Doe 
V.  Dixon,  9  £afit,  15.  There  were  obiter  dicta,  in  a  former  case,  (Goodri^ht 
V.  Richardson,  8  D.  <&  E  4()2,)  that  either  party  might,  in  such  case,  deter- 
mine the  lease. 

^  Lay  ton  o.  Pearce,  1  Doug.  15;  Bac.  Kh.E^ution,  B;  Com.  Dig.  EUeUon^ 
A;  S  Ev.  Poth.  (Philad.  ed.)  46,  et  seq.    Smith  v.  Sanborn,  11  Johns.  59. 


Digitized  by 


Google 


1840J  Construction  of  Contracts.  15 

who  stipulates  anything,  and  in  discharge  of  the  person 
who  contracts  the  obligation." 

On  the  same  principle — if  by  the  contract  an  election  is 
given,  or  reserved,  of  two  several  things,  he  who  is  the  first 
agent,  and  who  ought  to  do  the  first  act,  shall  have  the 
election.'  And  this  will  be  the  promisor  or  promisee,  ac- 
cording to  the  nature  of  the  contract.'  But  if  a  person, 
bound  in  the  alternative  to  do  one  of  two  things,  by  a  cer- 
tain day,  let  the  day  pass  without  making  an  election,  by 
performing  one  or  the  other,  he  loses  his  election,  and  the 
other  party  may  elect  which  he  will  demand.  As,  where 
one  was  bound  to  pay  six  hundred  dollars  for  a  patent 
right,  at  the  end  of  twelve  months,  or  to  account  for  the 
profits,  and  he  did  neither  at  the  end  of  that  time,  the  other 
party  was  held  entitled  to  demand  six  hundred  dollars, 
though  the  profits  were  less  than  that  sum.' 

There  are  cases,  in  which  the  mere  omission^  of  the  party 
to  perform  one  alternative  is  an  election  of  the  other.  As, 
where  goods  are  .sold  at  six  or  nine  months'  credit,  the  pur- 
chaser, by  not  paying  at  the  end  of  six  months,  elects  to 
take  credit  for  iline ;  and  he  cannot  be  sued  before  nine 
months  have  elapsed.*  If,  however,  in  this  case,  the  con- 
tract had  been,  that  at  the  end  of  three  months,  the  buyer 
should  give  his  note  at  three  or  six  months,  and  he  had 
done  neither,  doubtless,  (on  the  principle  of  the  foregoing 
cases,)  he  might  have  been  sued  for  breach  of  his  con- 
tract, though  not  for  the  price  of  the  goods.  He  might  be 
sued  for  the  goods,  at  the  expiration  of  the  three  months — 
as  the  election  belonged  to  the  seller,  and  the  time  of  credit 
was  no  longer  at  the  buyer's  option.* 

'  Co.  Lit.  145,  a.  '  See  examples,  in  Bac.  Ab.  &  Com.  Dig.  vH  sup. 

*  M'Nitt  V.  Clark,  7  Johns.  465.  S.  P.  More  v.  Morecomb,  Cro.  Eliz.  864 ; 
Abbot  9.  Rookwood,  Cro.  Jac.  594. 

*  Price  V.  Nixon,  5  Taunt.  338. 

»  Mussen  v.  Price,  4  East,  147 ;  Brooke  v.  White,  1  New  Rep.  330;  Cothay 
r.  Murray,  1  Campb.  335. 
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Where  a  contract,  a  will,  or  a  statute,  is  unintelligible, 
and  the  meaning  cannot  be  elicited  by  any  of  the  foregoing 
rules  of  construction,  it  is  inoperative  and  void.*        t.  m. 

>  4  MiM.  R.  205,  per  Panoni,  C.  J. ;  Swinbarne,  Part  Tii»  §§  6-10 ; 
Powell  on  Deyiset,  (Itt  ed.)  411  ;  United  Statei  v,  Canfiril,  4  Cranch,  167; 
Bac.  Ab.  Statute,  A. 


ART.  11.— BIOGRAPHICAL  NOTICE  OF  JAMES  SMITH. 
[From  the  Law  Magazine  for  February ,  1840.] 

The  members  who  do  most  honor  to  the  legal  profession  are 
not  those  who  make  its  distinctions  and  emoluments  their 
sole  object— •for  they  often  cut  a  sorry  figure  beyond  its 
sphere, — but  those  who  combine  with  the  diligent  and  con- 
scientious discharge  of  its  duties  a  fair  proportion  of  the 
acquirements  or  qualities  which  are  appreciated  in  society. 
Amongst  the  most  remarkable  of  such  men  was  the  late 
James  Smith,  and  we  feel  it  a  duty  to  record  the  few  par- 
ticulars we  have  been  able  to  collect  concerning  him. 

He  was  the  son  of  an  eminent  solicitor,  and  bom  in  Lon- 
don, February  16th,  1776.  In  January,  1785,  he  was  placed 
at  school  with  the  Rev.  Mr.  Bnrford,  at  Chigwell  in  Essex, 
which  he  left  in  June.  1789,  for  the  New  College  at  Hack- 
ney, where  he  remained  one  year.  His  education  was  com- 
pleted under  Mr.  Wanostrocht,  at  Alfred  House,  Camber- 
well.  He  was  articled  to  his  father  in  1792,  and  in  due 
time  taken  into  partnership.  He  was  also  appointed  joint- 
solicitor  to  the  Ordnance  Board,  and  succeeded  to  the  sole 
appointment  on  his  father's  death  in  1832. 

We  rather  think,  from  his  description,  that  his  father  was 
a  practitioner  of  the  old  school,  not  very  tolerant  of  digres- 
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aons  £rom  the  beaten  track,  and  likely  enough  to  regard 
either  <»r  both  of  his  distinguished  sons  as — 

<<  Some  joath  his  parents'  wishes  doomed  to  cross, 
Who  pens  a  stanza  when  he  shonld  engross.** 

But  the  old  gentleman  had  sufficient  respect  for  literature  to 
point  out  Dr.  Johnson  to  his  son  James,  who,  though  he 
could  not  have  been  more  than  eight  years  old  at  the  time, 
retained  a  vivid  recollection  of  the  circumstance — Ftr- 
giUum  tanhum  vicU. 

To  the  best  of  our  information,  James's  coup  cPessai  in 
Uterature  was  a  hoax  in  the  shape  of  a  series  of  letters  to 
the  editor  of  the  Gentleman's  Magazine,  detailing  some  ex- 
traordinary antiquarian  discoveries  and  facts  in  natural 
history,  which  the  worthy  Sylvanus  Urban  inserted  without 
the  least  suspicion ;  and  we  understand  that  the  members 
of  the  Antiquarian  and  Zoological  Societies  are  still  occa- 
sionally in  the  habit  of  appealing  to  them  in  corroboration 
oi  their  theories.  In  1803,  he  became  a  constant  contri- 
butor to  the  Pic  Nic  and  Cabinet  weekly  journals,  in  con- 
junction with  Mr.  Cumberland,  sir  James  Bland  Burgess, 
Mr.  Horatio  Smith,  and  others.  The  principal  caterer  for 
these  publications  was  colonel  Greville,  on  whom  lord 
Byron  has  conferred  a  not  very  enviable  immortaUty — 

«<  Or  hail  at  once  Uie  patron  and  the  pile 
Of  Tiee  and  £allj,  GreviUe  and  Argyle.'* 

One  of  James  Smith's  favorite  anecdotes  related  to  him. 
The  colonel  requested  his  young  ally  to  call  at  his  lodgings, 
and  in  the  course  of  their  first  interview  related  the  par- 
ticulars of  the  most  curious  circumstance  in  his  life.  He 
was  taken  prisoner  during  the  American  war,  along  with 
three  other  officers  of  the  same  rank ;  one  evening  they 
were  summoned  into  the  presence  of  Washington,  who 
announced  to  them  that  the  conduct  of  their  government, 

VOL.  XXIV. — NO.  XLVII.  2 
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in  condemning  one  of  his  officers  to  death  as  a  rebel,  com- 
pelled him  to  make  reprisals,  and  that  much  to  his  regret 
he  was  under  the  necessity  of  requiring  them  to  cast  lots 
without  delay  to  decide  which  of  them  should  be  hanged. 
They  were  then  bowed  out,  and  returned  to  their  quarters. 
Four  slips  of  paper  were  put  into  a  hat,  and  the  shortest 
was  drawn  by  captain  Asgill,  who  exclaimed,  "  I  knew 
how  it  would  be ;  I  never  won  so  much  as  a  hit  at  back- 
gammon in  my  life."  As  Greville  told  the  story,  he  was 
selected  to  sit  up  with  captain  Asgill,  under  the  pretext  of 
companionship,  but  in  reality  to  prevent  him  from  escaping, 
and  leaving  the  honor  amongst  the  remaining  three.  "And 
what,"  inquired  Smith,  "did  you  say  to  comfort  him?" 

"  Why  I  remember  saying  to  him  when  they  left  us,  D 

ii,  old  fellow,  never  mind  f^  but  it  may  be  doubted  (added 
Smith)  whether  he  drew  much  comfort  from  the  exhortation. 
Lady  Asgill  persuaded  the  French  minister  to  interpose,  and 
the  captain  was  permitted  to  escape. 

Both  James  and  Horatio  were  also  contributors  to  the 
Monthly  Mirror,  then  the  property  of  Mr.  Thomas  Hill,  a 
gentleman  who  has  the  good  fortune  to  live  familiarly  with 
three  or  four  generations  of  authors ;  the  same,  in  short, 
with  whom  the  siibject  of  this  memoir  thus  playfully  re- 
monstrated :  "  Hill,  you  take  an  unfair  advantage  of  an 
accident ;  the  register  of  your  birth  was  burnt  in  the  great 
fire  of  London,  and  you  now  give  yourself  out  for  younger 
than  you  are."  Their  Imitations  of  Horace  (afterwards 
reprinted  in  a  separate  volume)  originally  appeared  in  this 
miscellany. 

The  fame  of  the  brothers,  however,  was  confined  to  a 
limited  circle  until  the  publication  of  The  Rejected  Ad- 
dresses, which  rose  at  once  into  almost  unprecedented 
celebrity,  and  still  keeps  its  place  amongst  the  best  of  the 
jeux  d' esprit  which  have  outlived  the  occasions  which  gave 
rise  to  them — as  the  Rolliad,  Anticipation,  the  choice  papers 
of  the  Anti-jacobin,  and  the  New  Whig  Guide. 
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It  is  a  well-known  fact  in  literary  history,  that  many  of 
the  most  popular  productions  failed  at  first  to  attract  the 
confidence  or  excite  the  cupidity  of  "  the  trade."  Pelham 
was  on  the  point  of  being  returned  upon  the  writer's  hands, 
when  Mr.  Colburn  chanced  to  glance  over  a  few  pages  of 
the  manuscript,  and  with  instinctive  sagacity  divined  the 
value  of  the  prize.  The  Rejected  Addresses  (as  the  pre- 
face to  the  nineteenth  edition  informs  us)  had  been  rejected 
over  and  over  again  in  the  literal  acceptation  of  the  term, 
when  Mr.  Miller  offered  to  undertake  the  risk  of  publication, 
and  share  the  profits,  if  any — laying  (as  James  Smith  used 
to  say)  a  peculiar  stress  upon  the  if.  At  the  appearance 
of  the  third  or  fourth  edition,  they  sold  their  share  to  the 
same  publisher  for  one  thousand  pounds,  the  Imitations  of 
Horace  being  thrown  into  the  bargain :  for  these,  though 
clever,  can  hardly  be  said  to  have  enjoyed  an  independent 
reputation  or  done  more  than  follow  in  the  wake. 

Lord  Byron,  in  allusion  to  the  rapid  success  of  Childe 
Harold,  says,  "  I  awoke  and  found  myself  famous ; "  (which, 
by  the  way,  a  witty  runaway  wife  parodied  by  saying,  "  I 
awoke  and  found  myself  infamous.")  The  authors  of  the 
Rejected  Addresses  might  have  said  the  same.  Within  a 
week,  reviews  and  newspapers  of  all  shades  and  complex- 
ions were  praising  their  production,  or  speculating  on  their 
identity ;  and  the  moment  they  threw  off"  the  mask,  their 
acquaintance  was  eagerly  courted  by  the  notabilities  of  the 
day.  Amongst  others,  the  dowager  countess  of  Cork — 
the  first  English  woman  of  rank  who  threw  open  her  house 
to  literature,  or  made  intellectual  distinction  a  recognized 
passport  to  society — was  anxious  to  have  them  at  her 
soirtes,  and  commissioned  one  of  the  established  lions  to 
bring  them.  Whether  the  commission  was  awkwardly  ex- 
ecuted, or  their  pride  took  alarm  too  readily,  or  the  occasion 
for  a  joke  was  too  tempting  to  be  lost,  it  is  currently  repor- 
ted that  an  answer  to  the  following  purport  was  returned : — 
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**  My  dear , 

^^  Pray  make  our  best  excuses  to  your  noble  and  ho^itable 
friend,  and  say  we  regret  extremely  that  it  will  not  be  in  our 
power  to  accept  the  flattering  invitation  so  obligingly  communica- 
ted through  you,  for  my  brother  is  engaged  to  grin  through  a 
horse-collar  at  a  country  fair,  and  I  myself  to  dance  a  hornpipe 
at  Sadler's  Wells,  upon  that  night 

"  Very  truly  yours, 

"J.  Smith."' 

Many  of  the  rery  writers  who  were  parodied  hastened  to 
bear  testimony  to  the  accuracy  of  the  imitations,  and  joined 
heartily  in  the  laugh. 

Lord  Byron  wrote  from  Italy  to  Mr.  Murray — "  Tell  him 
we  forgive  him,  were  he  twenty  times  oiu  satirist" 

"  I  certainly  must  have  written  this  myself,"  said  Sir  Wal- 
ter Scott,  pointing  to  the  description  of  the  fire,  ''  although 
I  forget  upon  what  occasion." 

Grabbe,  on  being  introduced  to  James  Smith  at  Mr. 
Spencer's  villa  at  Richmond,  seized  both  his  hands,  and  ex- 
claimed with  a  loud  laugh,  '^  Ah !  my  old  enemy,  how  do 
you?" 

The  introduction  to  Mr.  Spencer  himself  is  thus  described 
in  the  preface  already  mentioned. 

"  Lydia  White,  a  literary  lady,  who  was  prone  to  feed  th6 
lions  of  the  day,  invited  one  of  us  to  dinner ;  but  recollecting  after- 
wards that  William  Spencer  formed  one  of  the  party,  wrote  to  the 
latter  to  put  him  off;  telling  him  that  a  man  was  to  be  at  her  table 
whom  he  ^  would  not  like  to  meet.'  *'  Pray  who  is  this  whom  I 
should  not  like  to  meet  ?'  inquired  the  poet  ^  O ! '  answered  the 
lady,  ^  one  of  those  men  who  have  made  that  shameful  attack 
upon  you ! '  '  The  very  man  upon  earth  I  should  like  to  know !  ^ 
rejoined  the  lively  and  careless  bard.  The  two  individuals  ac- 
cordingly met,  and  have  continued  fast  friends  ever  since.'' — 
p.  xix. 

*  Mr.  H.  Smith  tellf  as  that  the  letter  was  toever  sent. 
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Still  Hr.  Spencer  did  not  above  half  like  it.  ^'  It's  all  very 
well  for  once,"  he  subsequently  remarked,  **  but  don't  do  it 
again.  I  had  been  almost  forgotton  when  you  revived  me ; 
and  now  all  the  newspapers  and  reviews  ring  with '  this 
(ashionable  trashy  author.'" 

Fitzgerald,  one  of  those  most  broadly  burlesqued,'  met 
one  of  the  authors  at  an  anniversary  dinner  of  the  Lite- 
rary Fund: 

Fitzgerald  (with  good  humor). — "  Mr.  Smith,  I  mean  to  recite 
after  dinner." 

Mr.  Smith.—''  Do  you  ? " 

Fitzgerald. — "Yes ;  you'll  have  more  of  *  God  bless  the  Regent 
and  the  Duke  of  York.'" 

Monk  Lewis  became  the  friend  of  the  authors,  but  never 
could  be  got  to  admit  the  truth  of  the  imitation  in  his  own 
case.  "  Many  of  them,"  was  his  remark  to  Lady  Hol- 
land, "  are  very  fair,  but  mine  is  not  at  all  like ;  they  have 
made  me  write  burlesque,  which  I  never  do."  "You 
don't  know  your  own  talent,"  was  the  consolatory  reply. 

On  the  whole,  the  only  discontented  persons  were  the 
poets  who  were  left  out  Campbell  ventured  a  remon^ 
strance,  and  was  told  that  it  was  as  impossible  to  parody 
the  finished  elegance  of  his  poetry  as  the  regularly  band- 
some  features  of  his  face.  "  That's  all  very  well,"  he  re- 
plied, "  but  I  should  have  liked  to  have  been  among  them 
for  all  that"    Rogers  was  omitted  for  the  same  reason. 

James  Smith  used  to  dwell  with  much  pleasure  on  the 
criticism  of  a  Leicestershire  clergyman :  "  I  do  not  see  why 
they  should  have  been  rejected :  I  think  some  of  them  very 
good."    This,  he  would  add,  is  almost  as  good  as  the 

'  He  must  haye  got  xued  to  it : — 

'< Let  hoarse  Fitzgerald  bawl 

His  creaking  couplets  in  a  tavern  hall.'* — 

EmgtUh  Bards  and  Scotch  RevifUDerjg. 
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avowal  of  the  Irish  bishop,  that  there  were  some  things  in 
Gulliver's  Travels  which  he  could  not  believe. 

We  have  often  heard  him  asked  whether  he  could  identify 
his  own  share  of  the  composition,  but  he  generally  evaded 
the  inquiry  by  declaring  the  publication  to  be  strictly  joint 
— apropos  of  which  he  gave  us  Sheridan's  account  of  his 
own  and  his  first  wife's  labors  on  their  first  arrival  in  town : 
"We  composed  together,  and  our  labors  might  well  be 
called  joints  for  we  had  no  chance  of  a  joint  till  ihey  were 
completed."  Every  now  and  then,  however,  he  would 
allude  to  particular  passages  as  his  own,  and,  by  Mr.  Horatio 
Smith's  kindness,  we  are  now  enabled  to  give  the  long 
desiderated  information  regarding  the  authorsliip. 

The  notion  was  first  started  by  a  gentleman  connected 
with  the  theatres,  (not  the  actor)  named  Ward,  christened 
Portsoken  Ward  by  H.  Smith,  from  his  fondness  for  port. 
They  took  difierent  authors,  wrote  their  papers  apart,  and 
then  submitted  them  to  each  other ;  but  the  subsequent 
alterations  seldom  exceeded  verbal  improvements  or  the 
addition  of  a  few  lines. 

By  James  Smith. 
2.  The  Baby's  Debut.     By  W.  W.  (Wordsworth). 

6.  Hampshire  Farmer's  Address.     By  W.  C.  (Cobbett). 

7.  The  Rebuilding.     By  R.  S.  (Southey). 

13.  Playhouse  Musings.     By  S.  T.  C.  (Coleridge). 

14.  Drury  Lane  Hustings — A  New  Halfpenny  Ballad.  By 
a  Pic  Nic  Poet  (a  quiz  on  what  are  called  humorous  songs). 

16.  Theatrical  Alarm  Bell.  By  the  Editor  of  the  M.  P. 
(Morning  Post). 

17.  The  Theatre.     By  the  Rev.  G.  C.  (Crabbe). 

18.  19,  20.  Macbeth,  George  Barnwell,  and  the  Stranger, 
Travesties. 

By  Horatio  Smith. 

1.  Loyal  Effusions.     By  W.  T.  F.  (Fitzgerald). 
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3.  An  Address  without  a  Phoenix.  By.  S.  T.  P.  (this  was 
a  real  address  sent  in  by  the  writer). 

4  Cui  Bono?  By  Lord  B.  (Bjnron)— except  the  first 
stanza,  which  was  written  by  James. 

6.  The  Living  Lustres.     By  T.  M.  (Moore). 

8.  Drury's  Dirge.     By  L.  M.  (Laura  Matilda). 

9.  A  Tale  of  Drury  Lane.     By  W.  S.  (Scott). 

10.  Johnson's  Ghost 

11.  The  Beautiful  Incendiary.  By  the  Hon.  W.  S.  (Spen- 
cer). 

12.  Fire  and  Ale.     By  M.  G.  L.  (Lewis). 

15.  Architectural  Atoms.     By  Dr.  B.  (Busby). 
21.  Punch's  Apotheosis.    By  T.  H. 

A  note  to  the  last  article  runs  thus : — 

"  Theodore  Hook,  at  that  time  a  very  young  man,  and  the  com- 
panion of  the  author  io  many  wild  frolics.  The  cleverness  of  his 
subsequent  prose  compositions  has  cast  his  early  stage  songs  into 
oblivion.  This  parody  was,  in  the  second  edition,  transferred  from 
Colman  to  Hook." 

It  was  so  transferred,  because  Colman  was  exceedingly 
annoyed,  and  Hook,  it  is  well  known,  would  laugh  at  it 
We  cannot  discover  the  slightest  resemblance  to  either. 

The  numbers  in  the  above  lists  are  copied  from  the  table 
of  contents  of  the  last  and  best  edition,  published  by  Mr. 
Murray  in  1839.*  The  preface  was  written  by  Horatio, 
and  the  notes  by  James. 

*'To  one  of  us,"  it  is  stated  in  the  preface,  "  the  totally 
unexpected  success  of  this  little  work  proved  an  important 
event,  since  it  mainly  decided  him  some  years  afterwards  to 
embark  in  that  literary  career  which  the  continued  favor  of 
the  novel  reading  public  has  rendered  both  pleasant  and  pro- 
fitable to  him."     Mr.  Horatio  Smith,  the  author  of  Bram- 

*  Mr.  Mumy  gave  £131  for  Uie  copyright  in  1819,  after  the  16th  edition. 
He  has  lince  publiahed  three  editioni,  and  sold  nearly  four  thouiand  copies. 
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bletye  House,  Zillah,  and  other  popular  works  of  fiction,  is 
the  member  of  the  brotherhood  who  speaks  here.  James, 
though  he  felt  proud  of  his  brother's  increasing  reputation,' 
doggedly  adhered  to  his  favourite  maxim,  that  when  a  man 
has  once  made  a  good  hit,  he  should  rest  upon  it, — a  maxim 
which  he  was  wont  to  strengthen  by  bishop  Warburton's 
authority.  When  Anster,  the  author  of  the  Bath  Guide, 
wajs  presented  to  the  veteran,  he  said,  '^  Young  man,  I  will 
give  you  a  piece  of  advice :  you  have  written  a  highly  suc- 
cessful work — never  put  pen  to  paper  again." 

At  the  same  time  he  was  obliged  to  own  that  a  man's 
reputation  might  require  an  occasional  burnishing,  and 
would  humorously  illustrate  the  limited  and  ephemeral 
nature  of  fame  by  an  incident  that  once  happened  to  him- 
self in  a  Brighton  coach.  An  old  lady,  struck  by  his  extra- 
ordinary familiarity  with  things  and  people,  at  length  burst 
forth;  **  And  pray,  sir,  you  who  seem  to  know  every  body — 
pray  may  I  ask  who  you  are?"  '*  James  Smith,  ma'am."  This 
evidently  conveyed  nothing  to  her  mind,  and  a  fellow-pas- 
senger added,  "One  of  the  authors  of  Rejected  Addresses." 
The  old  lady  stared  at  them  by  turns,  and  then  ejaculated, 
"  I  never  heard  of  the  gentleman  or  the  book  before." 

He  considered  it  no  breach  of  his  maxim  to  contribute  oc- 
casionally to  the  lighter  periodical  publications  of  the  day 
or  to  assist  his  friend  Mathews  in  the  concoction  of  his 
entertainments.  Most  of  the  best  songs  of  the  great  com- 
edian were  from  his  pen.*  Brevity,  however,  whatever  it 
may  be  with  others,  was  certainly  the  soul  of  wit  with  him ; 
and  the  only  article  of  any  length  we  remember  from  his 
pen — a  critique  of  some  cookery  books,  written  for  a  review 
started  on  a  new  plan  by  Mr.  Cumberland — was  a  compara- 

'  He  used  to  say  to  Horatio :  <<  I  am  often  complimented  on  your  writings, 
but  people  don't  like  to  be  contradicted,  and  so  I  let  it  pass." 
'  See  Mrs.  Mathews's  Life  of  Mathews  on  this  subject. 
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tive  failure,  notwitManding  the  obrious  fitness  of  the  sub- 
ject for  a  pleasantry. 

He  was  also  frequently  applied  to  by  dramatic  writers  for 
a  comic  song,  a  hit  at  the  follies  of  the  day,  or  other  assist- 
ance of  the  kind,  which  was  always  readily  afforded,  and 
generally  proved  eminently  useful  to  the  piece.  The  in- 
terest thus  taken  in  theatrical  matters  naturally  led  to  his 
being  made  free  of  the  green-room ;  and  he  used  to  relate 
an  incident  curiously  illustrative  of  the  morals  of  the  stage 
twenty  or  thirty  years  ago.  An  actress  of  note  one  night 
addressed  him  thus :  '^  Mr.  Smith,  you  are  constantly  here, 
but  you  do  not  appear  to  attach  yourself  to  any  of  our 
ladies."  "Ah,  madam,"  was  the  reply,  "that  proves  my 
discretion ;  you  Uttle  know  what  is  going  on  in  private  be- 
tween me  and  some  of  you." 

From  the  conunencement  of  the  New  Monthly  Magazine, 
in  1821,  he  was  a  frequent  contributor.  His  Grimm's  Ohost 
in  particular  attracted  much  attention,  and  a  collection  of 
his  papers,  under  the  title  of  East  and  West,  was  once  ad- 
vertised by  Mr.  Colbum,  though  the  intention  was  subse- 
quently abandoned. 

His  social  qualities,  however,  were  those  which  will  live 
the  longest  in  the  recollection  of  his  friends;  for  he  was 
one  of  the  most  agreeable  companions  imaginable,  and  it 
was  difficult  to  pass  an  evening  in  his  company  without 
feeling  in  better  humor  with  the  world ;  such  was  the  in- 
fluence of  his  inexhaustible  funds  of  amusement  and  infor- 
mation, his  lightness,  liveliness,  and  good  sense.  He  was 
not  very  witty  or  brilliant,  nor  even  very  ready  at  repartee. 
Indeed,  we  are  pretty  sure  that  most  of  the  best  things 
recorded  of  him  were  impromptus  faits  a  loisir ;  but  no 
man  ever  excelled  him  in  starting  pleasant  topics  of  con- 
versation, and  sustaining  it ;  nor  was  it  well  possible  for 
a  party  of  moderate  dimensions,  when  he  was  of  it,  to  be 
dull.    The  droll  anecdote,  the  apt  illustration,  the  shrewd 
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remark — a  trait  of  humor  from  Fielding,  a  scrap  of  a 
song  from  the  Beggars'  Opera,  a  knock-down  retort  of 
Johnson's,  a  couplet  from  Pope  or  Dryden — all  seemed  to 
come  as  they  were  wanted,  and,  as  he  was  always  just  as 
ready  to  listen  as  to  talk,  acted  each  in  turn  as  a  sort  of 
challenge'  to  the  company  to  bring  forth  their  budgets  and 
contribute  towards  the  feast.  As  Scott  says  of  Rashleigh 
Osbaldistone,  "  he  was  never  loud,  never  overbearing,  never 
so  much  occupied  with  his  own  thoughts  as  to  outrun  either 
the  patience  or  the  comprehension  of  those  he  conversed 
with.  His  ideas  succeeded  each  other  with  the  gentle  but 
unintermitting  flow  of  a  plentiful  and  bounteous  spring, 
whilst  others,  who  aim  at  distinction  in  conversation,  rush 
along  like  the  turbid  gush  from  the  sluice  of  a  raillpond,  as 
hurried  and  as  easily  exhausted."  His  gentlemanly  man- 
ners and  fine  person — set  off  by  strict  attention  to  his  dress 
—added  not  a  little  to  the  effect ;  and  as  he  disliked  argu- 
ment, and  never  lost  his  temper  or  willingly  gave  offence,  it 
would  have  been  no  easy  matter  for  others  to  lose  theirs 
or  offend  him.  His  memory  was  prodigious,  but  it  was 
principally  stored  with  the  choicest  morsels  from  the  stan- 
dard English  poets,  comic  writers,  and  dramatists  (which 
formed  his  favourite  reading),  and  like  Mackintosh,  as 
described  by  Mr.  Sydney  Smith,  he  so  managed  it  as  to 
make  it  a  source  of  pleasure  and  instruction  rather  than 
"  that  dreadful  engine  of  colloquial  oppression  into  which 
it  is  sometimes  erected."  Of  late  years  he  was  occasion- 
ally accused  of  repeating  his  favourite  stories  and  epigrams 
too  often,  but  they  were  generally  new  to  some  persons  in 
the  company,  and  most  of  them  were  of  such  a  nature  as  a 
cultivated  mind  always  recurs  to  with  delight — decies  repeiiia 
placebunt.  We  must  not  forget  one  very  great,  and  very 
rare,  merit  that  he  undoubtedly  possessed  as  a  diner-out. 
As  we  once  heard  a  woman  of  celebrity  declare  emphati- 
cally, he  was  safe — ^he  never  let  drop  an  allusion,  or  was 
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hurried  into  a  joke,  which  true  delicacy  (we  will  not  answer 
for  false)  could  suffer  from.  He  had  a  good  ear  for  music, 
and  voice  enough  to  sing  his  own  songs  with  full  effect. 

We  need  hardly  state,  that,  long  after  the  first  flush  of  his 
celebrity,  he  was  a  welcome  guest  in  the  best  houses,  town 
and  country.  Latterly,  however,  he  seldom  left  town  ex- 
cept on  occasional  visits  to  Mr.  H.  Smith  at  Brighton,  Mr. 
Croker  at  Moulsey,  and  lord  Abinger  at  Abinger  Hall. 
Though  never  guilty  of  intemperance,  he  was  a  martyr  to 
the  gout ;  and  independently  of  the  difficulty  he  experienced 
in  locomotion,  he  partook  largely  of  the  feeling  avowed  by 
his  old  friend  Jekyll,  who  used  to  say  that,  if  compelled  to 
Hve  in  the  country,  he  would  have  the  drive  before  his 
house  paved  like  the  streets  of  London,  and  hire  a  hack- 
ney coach  to  drive  up  and  down  all  day  long. 

He  used  to  tell  with  great  glee  a  story  showing  the  general 
conviction  of  his  dislike  to  ruralities.  He  was  sitting  in  the 
library  at  a  country-house,  when  a  gentleman  proposed  a 
quiet  stroll  into  the  pleasure  grounds : 

"  Stroll !  why  don't  you  see  my  gouty  shoe  ? " 

'^  Yes,  I  see  that  plain  enough,  and  I  wish  IM  brought  one  too, 
but  they're  all  out  now." 

"  Well,  and  what  then  ?  " 

"  What  then  ?  Why,  my  dear  fellow,  you  don't  mean  to  say 
that  you  have  really  got  the  gout  ?  I  thought  you  had  only  put 
00  that  shoe  to  get  off  being  shown  over  the  improvements." 

In  town,  one  of  the  houses  at  which  he  visited  most  was 
lord  Harrington's.  He  was  a  nice  observer  of  manners ; 
and  the  perfect  high-breeding  which  characterises  every 
member  of  the  Stanhope  family  without  exception,  was 
exactly  to  his  taste. 

Another  of  his  favourite  houses  was  lady  Blessington's. 
He  admired  her  powers  of  conversation ;  he  loved  to  mingle 
amongst  social,  literary  and  political  celebrities;  and  he 
thought  count  D'Orsay  one  of  the  most  accomplished  and 
agreeable  men  he  had  ever  known.     At  lady  Blessington's 
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request  he  frequently  contributed  to  the  Book  of  Beauty ; 
for  example,  the  verses  on  Mrs.  Lane  Fox  and  Mrs.  Vers- 
choyle.  He  was  also  in  the  habit  of  sending  her  occasional 
epigrams,  complimentary  scraps  of  verse,  or  punning  notes, 
like  the  following : 

"  The  newspapers  tell  us  that  your  new  carriage  is  very  highly 
varnished.  This,  I  presume,  means  your  wheeled  carriage.  The 
merit  of  your  personal  carriage  has  always  been  to  my  mind  its 
absence  from  all  varnish.  The  question  requires  that  a  jury  should 
be  impanneUedy 

Orthi»— 
^^  Dear  Lady  Blessington, 

'*'  When  you  next  see  your  American  friend,  have  the  goodness 
to  accost  him  as  follows : 

"  In  England  rivers  all  are  males — 
For  instance,  faUier  Thames ; 
Whoever  in  Columbia  sails, 
Finds  them  ma'mselles  or  dames. 

Yes,  there  the  softer  sex  presides, 

Aquatic  I  assure  je, 
And  Mrs.  Sippy  rolls  her  tides, 

Responsive  to  Miss  Souri. 

**  Your  ladyship's  faithful  and 

"  Devoted  servant, 

*^  James  Smith." 

His  bachelorship  is  thus  attested  in  his  niece's  album : 

**  Should  I  seek  Hymen's  tie, 
As  a  poet  I  die, 

Ye  Benedicts  mourn  my  distresses  ! 
For  what  little  fame 
Is  annexed  to  my  name, 

Is  derived  from  Rejected  Addresses,'* 

His  solitary  state,  however,  certainly  proceeded  rather 
from  too  discursive  than  too  limited  an  admiration  of  the 
seXj  for  to  the  latest  hour  of  his  life  he  gave  a  marked  pre- 


Digitized  by 


Google 


1840.]        Biographical  Notice  of  James  Smiih.  29 

ference  to  their  society,  and  disliked  a  dinner-party  com- 
posed exclusively  of  males. 

The  two  following  are  amongst  the  best  of  his  good  things. 
A  gentlemen  with  the  same  christian  and  sir-name  took 
lodgings  in  the  same  house.  The  consequence  was,  eternal 
confusion  of  calls  and  letters.  Indeed  the  postman  had  no 
alternative  but  to  share  the  letters  equally  between  the  two. 
"This  is  intolerable,  sir,"  said  our  friend,  **and  you  must 
quit"  "  Why  am  I  to  quit  more  than  you?"  "  Because 
you  are  James  the  Second — ^and  must  abdicate,''^ 

Mr.  Bentley  proposed  to  establish  a  periodical  publication, 
to  be  called  The  Wifs  Miscellany.  Smith  objected  that  the 
title  promised  too  much.  Shortly  afterwards  the  pubhsher 
came  to  tell  him  that  he  had  profited  by  the  hint,  and  re- 
solved on  calling  it  Bentley^ s  Miscellany,  ^*  Isn't  that  going 
a  little  too  far  the  other  way,"  was  the  remark. 

A  capital  pun  has  been  very  generally  attributed  to  him. 
An  actor  named  Priest  was  playing  at  one  of  the  principal 
theatres.  Some  one  remarked  at  the  Garrick  Club  that 
there  were  a  great  many  men  in  the  pit.  "  Probably  clerks 
who  have  taken  Priest's  orders."  The  pun  is  perfect,  but 
the  real  proprietor  is  Mr.  Poole,  one  of  the  best  punsters  as 
well  as  one  of  the  cleverest  comic  writers  and  finest  satirists 
of  the  day.  We  remember  hearing  James  Smith  remark, 
that  he  clearly  preceded  Mr.  Dickens  in  the  hne  which  first 
acquired  the  Pickwick  Papers  their  popularity. 

As  lawyers,  we  are  glad  to  be  able  to  add  that  he  had  an 
unfeigned  respect  for  the  profession,  and  would  often  regret 
the  manner  in  which  it  was  losing  its  individual  character 
by  becoming  blended  with  the  world.  He  would  fain  have 
brought  back  the  times  when  it  was  as  much  a  matter  of 
course  for  a  judge  to  reside  in  Bloomsbiury  as  for  a  barrister 
to  have  chambers  in  an  inn  of  court,  and  we  have  heard 
him  frequently  state  that,  when  lord  EUenborough  set  th^ 
present  fashion  by  moving  to  St  James's  Square,  the  circum- 


Digitized  by 


Google 


30  Biographical  Notice  of  James  Smith.  [Oct 

stance  gave  general  dissatisfaction,  and  was  a  prominent 
topic  in  the  newspapers  for  a  week. 

In  thos^  days,  it  was  customary  on  emergencies  for  the 
judges  to  swear  affidavits  at  their  dwelling-houses.  Smith 
was  desired  by  his  father  to  attend  a  judge's  chambers  for 
that  purpose,  but  being  engaged  to  dine  in  Russell  Square 
at  the  next  house  to  Mr.  Justice  Holroyd's,  be  thought  he 
might  as  well  save  himself  the  disagreeable  necessity  of 
leaving  the  party  at  eight  by  despatching  his  business  at 
once :  so  a  few  minutes  before  six,  he  boldly  knocked  at  the 
judge's,  and  requested  to  speak  to  him  on  particular  busi- 
ness. The  judge  was  at  dinner,  but  came  down  without 
delay,  swore  the  affidavit,  and  then  gravely  asked  what 
was  the  pressing  necessity  that  induced  our  friend  to  disturb 
him  at  that  hour.  As  Smith  told  the  story,  he  raked  his 
invention  for  a  lie,  but  finding  none  fit  for  the  purpose,  he 
blurted  out  the  truth  : — 

^' '  The  fact  is,  my  lord,  I  am  engaged  to  dine  at  the  next  house 
— and — and — * 

"  '  And,  sir,  you  thought  you  might  as  well  save  your  own  din- 
ner by  spoiling  mine  ?  ^ 

"  *  Exactly  so,  my  lord,  but — * 

"  *  Sir,  I  wish  you  a  good  evening.' "' 

Though  he  brazened  the  matter  out,  he  said  he  never  was 
more  frightened ;  for  he  had  a  prescriptive  reverence  for 
legal  dignitaries,  and  we  doubt  whether  an  invitation  from 
one  of  the  royal  family  would  have  given  him  more  grat- 
ification than  an  invitation  from  a  judge.  We  well  remem- 
ber the  pleasure  with  which  he  dwelt  upon  a  dinner  at 
baron  Gurney's,  where  he  met  lord  Denman ;  and  his 
attachment  to  lord  Abinger  was  based  full  as  much  on  that 
distinguished  person's  unrivalled  forensic  reputation,  as  on 
his  general  acquirements,  literary  taste,  polished  manners 
and  sociability. 

He  was  rather  fond  of  a  joke  on  his  own  branch  of  the 
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profession ;  he  always  gave  a  peculiar  emphasis  to  the  line 
in  his  song  on  the  contradictions  in  names  : 

"  Mr.  Makepeace  was  bread  an  attomej." 

and  would  frequently  quote  Goldsmith's  lines  on  Hickey, 
the  associate  of  Burke  and  other  distinguished  cotemporaries: 

**  He  chenshed  his  friend,  and  he  relished  a  hamper ; 
Yet  one  faalt  he  had,  and  that  was  a  thumper. 
Then,  wbat^was  his  failing  ?  come,  tell  it,  and  bum  je : 
He  was,  could  he  help  it?  a  special  attorney.*' 

The  following  playful  colloquy  in  verse  took  place  at  a 
dinner-table  between  sir  George  Rose  and  himself,  in 
allusion  to  Craven  Street,  Strand,  where  he  resided : — 

"  y.  5. — *  At  the  top  of  my  street  the  attorneys  abound, 
And  down  at  the  bottom  the  barges  are  found : 
Fly,  Honesty,  fly  to  some  safer  retreat. 
For  there's  crafl  in  the  river,  and  crafl  in  the  street' 

'^  Sir  G.  R. — *  Why  should  Honesty  fly  to  some  safer  retreat, 
From  attorneys  and  barges,  od  rot  *em  ? 
For  the  lawyers  are  just  at  the  top  of  the  street. 
And  the  barges  are  just  at  the  bottom.' " 

He  had  a  proper,  unaffected,  philosophical  respect  for 
rank,  but  he  had  formed  too  true  and  precise  an  estimate  of 
his  own  position  to  be  ever  otherwise  than  at  his  ease,  and 
no  one  knew  better  that  the  great  charm  of  society  is  the 
entire  absence  of  pretension  and  subserviency — the  thorough, 
practical,  operating  conviction  in  the  minds  of  all  present 
Aat  they  are  placed  for  the  time  on  a  perfect  footing  of 
equality. 

He  had  a  keen  relish  for  life,  but  he  spoke  calmly  and 
indifferently  about  dying — as  in  the  verses  on  revisiting 
Chigwell : 

« I  fear  not,  Fate,  thy  pendant  shears : 
There  are  who  pray  for  length  of  years, 
To  them,  not  me,  allot  'em — 
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Life's  cup  is  nectar  at  the  brink, 
Midway,  a  palatable  drink, 
And  wormwood  at  tbe  bottom/' 

This  is  not  quite  reconcileable  with  a  remark  he  once 
made  to  the  writer,  that  if  he  could  go  back  to  any  former 
period  of  his  life,  he  would  prefer  going  back  to  forty.  He 
was  about  that  age  when  he  first  came  into  celebrity. 

On  the  occasion  of  another  visit  to  Chigwell  he  wrote 
thus : 

"  World,  in  thy  ever  busy  mart, 
I've  acted  no  annoticed  part — 

Would  I  resume  it  ? — Oh,  no — 
Four  acts  are  done — the  jest  grows  stale. 
The  waning^  lamps  burn  dim  and  pale, 

And  reason  asks — eui  bono,'* 

We  are  informed  by  his  friend  and  physician,  Dr.  Paris, 
by  whose  skill  and  attention  his  life  was  more  than  once 
unexpectedly  prolonged,  that  he  did  not  suffer  much  during 
his  last  illness.  He  died  on  the  24th  December,  1839,  and 
was  buried  in  the  vaults  under  St.  Martin's  Church.  The 
funeral,  by  his  own  desire,  was  strictly  private. 


ART.  III.— CODIFICATION  AND  REFORM  OF  THE  LAW.— NO.  9. 

There  are  certain  maxims  of  the  common  law  which  have 
been  deemed  fundamental,  and  therefore  adhered  to  wiUi 
great  constancy  by  the  courts,  but  which  the  law-makers 
have  sometimes  thought  proper  to  abrogate  or  modify.  Of 
these  are  the  rule  in  Shelley's  case,  and  the  rule  that  a  limi- 
tation after  a  dying  without  issue  shall  be  construed  to  intend 
an  indefinite  failure  of  issue. 
In  the  state  of  Virginia  it  has  been  provided  by  statute, 
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that  the  words,  dyiog  without  issue,  shall  be  construed  to 
relate  to  issue  living  at  the  time  of  the  death  of  the  an-* 
cestor ; '  and  the  same  provision  has  been  enacted  in  North 
Carolina; '  but  the  legislatures  of  these  states,  as  it  appears, 
did  not  see  fit  to  touch  the  rule  in  Stielley's  case. 

In  Massachusetts,'  and  in  Connecticut,^  on  the  other  hand, 
the  rule  in  Shelley's  case  has  been  abolished,  but  the  rule  in 
regard  to  an  indefinite  failure  of  issue  has  been  suflered  to 
remain  as  at  common  law. 

It  is  remarkable,  as  each  of  these  two  rules  of  construc- 
tion is  designed  to  carry  into  effect  what  is  supposed  to  be 
the  general  intent  of  the  grantor  or  devisor,  in  opposition  to 
bis  particular  intention,  by  giving  an  estate  which  shall 
descend  to  the  issue,  instead  of  permitting  the  issue  to  take 
as  purchasers,  that  the  legislatures  of  the  states  which  have 
been  mentioned,  should  have  thought  it  wise  to  abolish  one 
of  those  rules  whilst  the  other  was  permitted  to  remain.  It 
is  certain  that  cases  may  be  stated,  which  would  be  consid- 
ered as  calling  for  the  application  of  both  these  principles, 
where  it  would  be  impossible  to  carry  into  effect  the  statu- 
tory regulation  on  one  subject,  and  the  inconsistent  common 
law  doctrine  on  the  other. 

If  in  Massachusetts  an  estate  is  devised  to  a  man  for  life 
and  after  his  death  to  his  heirs,  and  if  he  should  die  without 
issue  then  over,  the  statutory  abrogation  of  the  rule  in  Shel- 
ley's case  would  require  that  the  heirs  should  take  by 
purchase,  whilst  the  common  law  rule  in  regard  to  an 
indefinite  failure  of  issue  demands  that  the  estate  should 
be  construed  an  estate  tail  which  should  descend  to  the 
issue.  As  the  statute  is  imperative,  it  would  be  necessary 
to  construe  the  estate  of  the  heirs  as  a  fee  simple  by  purchase 
and  to  give  effect  to  the  limitation,  if  at  all,  on  the  death 

1  See  Act  of  Feb.  24, 1819,  sect.  26.       '  Revised  Statatei,  chap.  43,  sect.  3. 
'  See  Rev.  Lawf,  chap.  69,  sect.  9.        «  See  Statutes,  tit.  58,  ch.  1,  sect.  5. 
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of  the  tenant  for  life,  without  issue  living  at  the  time  of  his 
death. 

The  same  limitation  in  Virginia  would  be  executed  as  an 
estate  of  inheritance  in  the  first  taker,  and  the  operation  of 
the  statute  which  we  have  cited  would  be  to  prevent  the 
estate  limited  over  from  taking  effect  as  a  remainder  upon 
an  estate  tail,  whenever  the  issue  might  fail,  and  it  could 
only  vest  on  the  failure  of  issue  at  the  time  of  the  death. 

In  the  state  of  New  York  both  of  these  rules  have  been 
abrogated.'  We  have  classed  these  subjects  together  in  this 
discussion,  because  they  are  rules  of  construction  of  similar 
import,  and  the  reasons  for  sustaining  one  of  these  rules  are 
equally  applicable  to  the  other.  The  object  of  the  rule  in 
Shelley's  case  is  to  create  an  estate  tail,  when  an  estate  for 
life  is  expressly  given,  with  such  subsequent  limitations  as 
denote  an  intention  to  give  an  estate  to  the  first  taker,  with 
the  incidents  of  an  inheritance.  The  object  of  the  correla- 
tive rule  respecting  limitations,^  after  a  dying  without  issue 
when  an  estate  for  life  is  given  to  the  first  taker,  is  the  same. 

The  rule  in  Shelley's  case  appears  to  be  necessary  to  sus- 
tain another  rule,  that  when  a  freehold  of  inheritance  is 
given  to  a  person,  he  shall  have  all  the  incidents  of  the  in- 
heritance, and  that  those  incidents  shall,  in  favor  of  third 
persons,  also  attach  to  his  estate  as  an  estate  of  inheritance. 

It  is  the  policy  of  the  law  to  preserve  the  power  of  alien- 
ation in  the  first  taker  of  an  estate  for  life,  which  is  limited 
after  his  death  to  his  heirs  or  issue,  and  also  to  make  him 
the  stock  of  inheritance.  The  law  does  not  permit  the  inci- 
dent of  an  inheritable  estate  to  be  severed  from  it  at  the 
election  of  the  grantor.  In  the  limitation  of  estates  it  is 
usually  the  intention  to  circumscribe  the  power  of  a  particu- 
lar tenant,  and  nevertheless  to  make  the  estate  descendible 
to  his  heirs.     The  design  is  incompatible,  being  an  attempt 

(  See  the  Statute  **  for  the  creation  and  diviaion  of  estates,"  sect.  22. 
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« 
to  attach  to  the  estate  a  part  only  of  the  qualities  of  the  in- 
heritance. 

If  it  is  the  design  of  the  grantor  of  the  estate,  to  prevent 
the  immediate  grantee  from  exercising  the  power  of  aliena- 
tion, he  may  carry  that  intention  into  effect  by  granting  an 
estate  for  Ufe,  and  by  limiting  an  estate  to  the  heirs  as  pur- 
chasers, by  terms  not  of  limitation  but  of  purchase,  and  it  is 
only  necessary  that  the  intent  should  appear,  to  make  the 
heirs  take  by  purchase.  No  peculiar  terms  are  required  by 
law  to  effect  this  purpose,  but  only  that  the  intention  should 
be  manifested  to  make  the  issue  and  not  the  ancestor  the 
stock  of  inheritance. 

The  law  has  never  ascribed  a  peculiar  force  to  technical 
terms  except  so  far  as  they  were  attached  to  a  peculiar  mean- 
ing. If  words  were  used  which  showed  that  it  was  the  in- 
tention of  the  grantor  to  create  an  estate  of  inheritance  in 
the  first  taker,  both  as  it  regarded  descent  and  the  power  of 
alienation,  the  proper  effect  was  given  to  those  terms  as 
words  of  limitation,  but  if  terms  were  used  which  showed 
that  the  intention  of  the  grantor  was  to  create  a  life  estate 
and  to  make  the  issue  purchasers,  and  the  stock  of  inheri- 
tance, they  were  so  construed.  If  the  terms  were  doubtful, 
or  capable  of  being  construed  as  words  either  of  limitation 
or  of  purchase,  the  particular  design  might  be  controlled  by 
the  general  intent  of  the  grantor. 

If  the  law  had  permitted  a  grant  to  a  man  for  life  and 
after  his  death  to  his  heirs,  to  be  qualified  by  a  provision  of 
the  grantor  that  the  grantee  should  not  have  the  powers 
which  belong  to  an  inheritable  estate,  a  ready  mode  would 
have  been  suggested  for  changing  the  qualities  of  such  an 
estate  by  a  mere  change  in  the  phraseology.  Thus  the 
policy  of  the  law  would  be  evaded,  whilst  the  result  would 
be  an  incompatibility  of  principles.  The  rule  in  Shelley's 
case  has  been  opposed,  as  in  all  cases  at  variance  with  the 
intention  of  the  grantor,  whose  design  it  is  that  the  first 
3* 
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•  

taker  should  be  a  mere  tenant  for  life.  This  is  the  particu- 
lar intention,  but  notwithstanding^  it  is  also  his  intention 
that  the  heirs  shall  take  by  descent,  and  that  all  possible 
heirs  of  the  ancestor  shall  inherit  The  law  could  not  carry 
into  effect  both  these  purposes,  for  the  simple  reason  that 
they  are  incompatible.  If  the  rule  in  Shelley's  case  is 
abolished,  the  full  intention  of  the  grantor  cannot  be  carried 
into  effect  for  the  same  reason*  If  the  heirs  take  by  pur- 
chase, all  possible  heirs  of  the  ancestor  are  not  within  the 
line  of  succession,  The  intention  will  still  be  effectuated 
only  in  part. 

It  is  quite  remarkable,  that  a  positive  nile  should  have 
been  adopted  by  statute,  providing  for  a  particular  inten- 
tion, which  is  perhaps  manifestly  inconsistent  with  the 
general  design.  Even  those  who  have  been  opposed  to  the 
application  of  the  rule  in  individual  cases  have  not  rested 
upon  the  ground  that  the  heir  was  a  purchaser.  They 
have  supposed  that  he  took  as  heir,  and  by  descent,  30  that 
all  possible  heirs  of  the  tenant  for  life  would  be  capable  of 
taking,  but  the  principle  established  in  the  states  where  the 
rule  has  been  abrogated  is  entirely  different  from  that  pro^ 
mulgated  by  the  judges,  who  contended  against  its  applica^ 
tion  in  the  case  of  Perrin  and  Blake.  They  would  have 
had  th  e  issue  take  by  a  quasi  descent,  so  as  to  fulfil  the 
general  and  paramount  intention  of  the  grantor.  The 
statute,  on  the  contrary,  <which  declares  that  the  issue  shall 
take  by  purchase,  provides  for  the  glaring  absurdity  that 
the  estate  shall  go,  in  a  certain  event,  in  a  course  of  succes- 
sion different  from  that  pointed  out  in  the  conveyances, 
whilst  professing  to  fix  the  presumed  intention  by  positive 
enactment. 

The  same  remark  is  obvious  in  regard  to  a  statutory 
regulation  of  the  construction  to  be  given  to  limitations 
after  a  failure  of  issue.  The  meaning  of  the  limitations 
cannot  be  fixed  by  an  invariable  rule.    A  provision,  mak- 
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ing  the  issue  in  all  cases  to  take  by  purchase,  or  in  all  cases 
by  descent,  woqld  amount,  in  many  instances,  to  a  legisla- 
tive modification  of  the  conveyance.  When  an  estate  is 
limited  to  a  man  generally,  or  to  him  and  his  heirs,  or  the 
heirs  of  his  body,  and  on  failure  of  his  issue  then  to  a  new 
stock  of  inheritance,  a  question  of  construction  often  arises, 
especially  in  complicated  modifications  of  property,  of  ex- 
treme difficulty.  The  difficulty  regards  the  intention,  and 
often  results  from  the  inconsistency  of  the  intention  with 
established  rules  and  principles.  The  substantial  inten- 
tion, when  an  estate  is  limited  to  one,  and  on  failure  of  his 
issue  to  another,  is  to  give  an  estate  to  the  first  taker,  and 
to  the  heirs  of  his  body,  if  he  shall  have  heirs.  The  estate 
given  to  the  first  taker  and  to  his  issue  is  a  restricted 
estate  of  inheritance.  It  is  not  the  entire  fee,  and  therefore 
admits  of  the  limitation  of  a  remainder.  On  the  failure  of 
issue  this  limitation  regularly  takes  efiect.  When  an  estate 
is  limited  to  one  and  his  heirs,  so  that  a  fee  simple  is  cre- 
ated, no  remainder  can  be  limited  on  this  estate,  because 
all  that  is  capable  of  being  granted  is  vested  in  the  first 
taker.  No  subsequent  estate  can  be  limited,  except  by  sub- 
stitution, and  such  substituted  estate  must  vest  within  cer- 
tain limits  prescribed  by  law.  When  a  remainder  limited 
on  such  an  estate  is  fallowed  to  have  efiect  as  such,  it  is  only 
when  the  precedent  estate  is  by  construction  reduced  to  an 
estate  tail  by  the  apparent  intention  to  confine  the  inheri- 
tance to  the  heirs  of  the  body.  If  the  estate  is  for  life  ex- 
pressly, with  remainder  to  another  on  the  failure  of  issue 
of  the  tenant  for  life,  the  remainder  would  vest  on  the  death 
of  the  tenant  without  issue,  but  if  the  estate  can  be  con- 
strued an  estate  tail  by  implication,  the  remainder  over  will 
take  efiect  on  the  failure  of  the  line  capable  of  inheriting 
the  estate  tail. 

The  point  has  usually  been  regarded  as  arising  upon  the 
construction  of  words  of  limitation,  rather  than  as  delating 
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to  the  nature  of  the  estates,  and  great  stress  has  been  placed 
upon  the  obvious  meaning  of  the  words,  dying  without 
issue,  in  considering  the  effect  of  the  phrase.  But  the  ques- 
tion has  occurred  in  cases  where  the  frame  of  the  limita- 
tions was  inartificial,  where  the  intention  could  only  be 
ascertained  by  imphcation,  and  the  true  inquiry  ought  al- 
ways to  have  been,  what  was  the  quantity  of  estate  vested 
in  that  person  (Hi  the  failure  of  whose  line  the  limitation 
over  was  made.  The  inclination  of  the  courts,  at  least  in 
modem  times,  has  been  to  construe  the  estate  in  possession, 
as  limited  in  such  a  manner  as  would  prevent  the  exercise 
of  the  power  of  alienation,  and  therefore  in  many  cases 
estates  have  been  regarded  as  estates  in  fee  simple  or  for 
Ufe,  which  might  have  been  considered  estates  tail. 

Whatever  may  be  the  common  understanding  of  the 
words  dying  without  issue,  and  however  obvious  the  de- 
sign may  be  in  certain  cases,  where  an  estate  in  fee  simple 
is  first  given,  to  limit  an  estate  by  substitution,  on  the  failure 
of  issue  at  the  time  of  the  death,  there  can  be  no  doubt 
that  in  many  cases  the  intention  is  to  give  an  estate  to  the 
issue,  to  vest  in  them  by  descent,  and  not  by  purchase, 
where  the  first  estate  is  declared  to  be  for  life,  and  in  other 
cases  to  restrain  the  course  of  inheritance  to  the  issue  of 
the  body  of  the  first  taker,  although  the  words  of  limitation 
were  suflScient  to  carry  a  fee. 

If  the  contingency  on  which  the  limitation  over  was  to 
take  effect  were  an  independent  event,  dying  without  issue 
would  be  confined  to  the  time  of  the  death,  but  it  is  clear, 
in  such  cases,  that  it  is  the  intention  that  the  issue  shall 
take  the  estate,  if  there  is  issue  surviving,  and  that  they 
shall  take  it  with  inheritable  qualities,  the  same  as  if  it  had 
been  limited  to  the  first  taker,  and  to  the  heirs  of  his  body. 
Such  an  estate  is  an  estate  tail. 

The  argument  for  the  construction,  that  the  words  in 
question  shall  be  confined  to  the  time  of  the  death  of  the 
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first  taker  proceeds  upon  the  idea,  that  although  it  was  the 
inteution  of  the  devisor  to  carry  the  estate  over  on  the  fail- 
ure of  issue,  it  was  the  design  to  give  the  first  taker  the 
power  of  a  tenant  in  fee  simple,  and  to  give  effect  to  the 
subsequent  limitation,  by  way  of  executory  devise,  when 
the  words  of  devise  are  sufiicient  to  give  a  fee,  and  that 
when  an  estate  for  life  is  given  with  a  like  limitation  over 
on  the  failure  of  issue,  that  the  intention  is  to  give  an  estate 
for  life  merely,  and  an  estate  to  the  issue  as  purchasers. 
It  is  observable,  that  in  the  former  case  this  construction 
was  only  admissible  after  the  establishment  of  the  doctrine  of 
executory  devises ;  before  such  limitations  were  allowed  the 
estate  must  have  been  construed  an  estate  tail  by  implication. 

In  certain  cases  of  this  character,  where  the  intention  re- 
quires it,  the  devise  may  operate  as  a  fee  simple,  instead  of 
a  fee  tail  by  implication,  but  when  an  estate  tail  is  necessa- 
rily implied,  the  long  established  doctrine  of  construction 
ought  to  prevail,  notwithstanding  the  new  modifications  of 
estates  by  executory  devise. 

The  circumstances  which  distinguish  the  limitations  of 
estates  are  greatly  diversified,  and  cannot  be  subjected  to 
an  unbending  rule.  The  limitations  over  may  depend  upon 
the  question,  whether  the  issue  are  intended  to  take  as  pur- 
chasers or  by  descent,  and  also  upon  the  distribution  of  the 
precedent  estate,  whether  as  a  joint  tenancy  or  tenancy  in 
common,  or  it  may  depend  upon  the  question  whether  cross 
remainders  are  raised. 

There  are  two  cases  decided  in  modern  times,  namely, 
Doe,d.  Strong  v.  Goff,*  and  Jetson  v.  Wright,*  which  illustrate 
the  above  observations.  The  devises  in  these  cases  were  not 
greatly  dissimilar.  The  particular  intention  in  each  un- 
doubtedly was  to  give  first  an  estate  for  life,  and  then  an  estate 
of  inheritance  to  the  children  of  the  tenant  of  that  estate,  and 

>  n  Eait's  R.  668.  '2  Blighs  R.  1. 
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the  limitation  over  on  the  failure  of  such  issue  manifested  the 
intention  to  confine  the  inheritance  to  the  heirs  of  the  body  ; 
but  it  was  supposed,  in  the  former  case,  that  the  intention 
was  to  give  the  estate  to  the  children  as  purchasers,  and 
that  in  the  latter  case  the  intention  was  that  the  children 
should  take  by  descent.  The  decision  in  the  former  case 
proceeded  upon  the  consideration,  that  the  limitation  was  to 
the  issue  as  tenants  in  common.  In  the  latter  case  it  was 
also  provided,  that  the  children  should  take  as  tenants  in 
common,  but  it  was  decided  that  the  paramount  intention 
to  give  an  estate  of  inheritance  to  the  ancestor  must  prevail. 

In  each  of  these  cases  the  intention  was  carefully  weighed 
by  the  court.  The  paramount  design  to  give  an  estate  of 
inheritance  to  the  first  taker,  so  far  as  such  an  estate 
might  be  necessary  to  make  it  transmissible  to  all  possible 
heirs  of  his  body,  was  balanced  against  the  declared  pur- 
pose of  the  testator  to  give  an  estate  to  the  children  as  ten- 
ants in  common,  when  they  would  of  course  take  by  pur- 
chase, whilst  the  estate  might  be  disposed  of  according  to 
the  intention  by  means  of  cross  remainders.  The  rule  in 
Shelley's  case,  the  rule  relative  to  an  indefinite  failure  of 
issue,  the  implication  of  cross  remjainders,  and  the  doctrine 
of  survivorship,  were  taken  into  consideration  as  rules  of 
construction  to  ascertain  the  true  intention  of  the  testator. 
If  these  landmarks  had  been  abrogated,  as  they  have  been 
in  most  of  the  United  States,  the  inquiry  would  have  been 
greatly  simplified,  but  the  intention  would  have  been  sacri- 
ficed to  a  rigid  rule. 

There  can  be  no  doubt  that  there  are  certain  cases  when 
an  estate  for  life  is  expressly  given  to  a  man,  and  after 
his  death  to  his  heirs,  that  the  subsequent  parts  of  the 
devise  may  make  it  perfectly  manifest  that  the  first  taker 
should  have  an  estate  of  inheritance ;  where  it  may  also  be 
equally  manifest  that  it  is  his  intention  to  limit  the  estate 
over  only  on  the  failure  of  the  whole  line  of  his  issue,  and 
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yet  if  a  statutory  enacttnent  arbitrarily  declares  that  the  first 
estate  shall  be  an  estate  for  life  merely,  and  that  the  limi- 
tation over  shall  take  effect  on  the  failure  of  issue  living  at 
the  time  of  the  death,  the  intention  of  the  testator  cannot 
be  carried  into  effect  A  very  different  estate  as  it  regards 
the  quantity  of  interest  and  the  power  of  the  tenant,  would 
result  from  a  change  of  the  rule  of  the  common  law. 
Although  in  the  cases  supposed,  it  was  the  intention  to  give 
an  inheritable  estate  to  the  tenant  of  the  first  estate,  he 
could  never  have  more  than  a  life  estate.  He  would  be 
deprived  of  the  power  of  transfer,  or  of  charging  his  estate, 
but  the  heirs  of  his  body,  instead  of  taking  a  restricted 
inheritance,  would  have  an  estate  in  fee  simple,  absolute, 
capable  of  transmission  to  all  their  heirs,  in  palpable  viola- 
tion of  the  will  of  the  testator.  Thus  the  intention  is  de- 
feated, and  the  estate  is  rendered  inalienable  for  at  least  one 
life. 

The  rule  of  the  statute  is  so  inflexible,  that  no  evidence 
of  the  intention,  however  forcible,  can  prevail  against  it. 
Those  charges  upon  the  person,  which  by  implication 
change  a  lesser  estate  into  an  estate  in  fee,  cannot  give  an 
estate  in  fee  simple,  because  the  statute  is  imperative,  and 
cannot  be  controlled  by  circumstances  which  show  the 
intention. 

The  rule  of  the  conunon  law,  which  made  a  dying  with- 
out issue  to  mean  an  indefinite  failure  of  issue,  was  designed 
to  give  an  estate  to  all  heirs  of  the  body  which  might  come 
into  existence.  The  struggle  against  this  rule  has  been  to 
prevent  the  tenant  of  an  estate  transmissible  to  the  whole 
Hne  of  his  issue  from  exercising  the  power  incident  to  such 
an  estate  of  inheritance,  and  also  to  carry  into  effect  cer- 
tain limitations,  which  could  only  take  effect  on  a  dying 
without  issue,  at  the  time  of  the  death,  by  way  of  substitu- 
tion as  executory  devises.  But  the  statute  places  all  these 
limitations,  whether  in  deeds  or  devises,  on  the  footing  of 
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executory  devises,  whatever  may  havQ  been  the  intention. 
The  rule  of  the  statute  is  strict  They  can  never  have 
effect  except  as  limitations  by  substitution,  although  they 
may  clearly  import  an  estate  tail  with  remainders.  When 
an  estate  is  given  to  one  expressly  for  life,  and  if  he  shall 
die  without  issue  remainder  over,  there  is  no  express  grant 
to  the  issue,  and  no  way  in  which  they  can  be  provided  for 
but  by  enlarging  the  estate  for  life  by  implication  to  an 
estate  tail.  The  rule,  therefore,  which  confines  the  vesting 
of  the  contingent  limitation  to  the  death  of  the  first  taker 
effectually  disappoints  the  intention,  because  the  issue  is 
unprovided  for,  and  the  contingent  limitation  cannot  have 
effect  if  the  issue  survive,  although  they  take  no  interest. 
When  an  estate  is  given  to  one  in  terms  importing  a  fee 
with  a  limitation  over  if  he  shall  die  without  issue,  the 
result  is  the  same,  whether  it  is  construed  as  a  remainder 
or  an  executory  devise,  if  the  issue  fails  at  the  death  of  the 
first  taker ;  but  if  the  issue  survives  and  afterwards  fails, 
the  intention  is  inevitably  disappointed,  for  as  the  limitation 
over  is  contingent,  it  can  only  vest  on  the  happening  of  the 
contingency  at  the  time,  it  therefore  reverts  to  the  grantor. 
Suppose  a  testator,  having  a  son  and  a  grandson,  devises 
an  estate  to  his  son,  and  if  he  shall  die  without  issue,  then 
to  the  issue  of  his  wife  by  a  former  husband.  It  is  clearly 
the  intention  of  the  testator  that  his  son  should  take  the 
same  estate  as  the  grandson  would  have  by  succession, 
namely,  a  restricted  estate  of  inheritance,  and  that  after  the 
failure  of  the  son,  however  remotely,  the  limitation  over 
should  take  effect ;  but  by  the  statute  in  question  a  very 
different  effect  is  given  to  the  will.  The  words  dying  with- 
out issue  being  construed  to  relate  to  the  death  of  the  son, 
the  son,  not  having  the  power  of  alienation  during  his  life, 
is  substantially  only  a  tenant  for  life,  though  he  has  a  fee 
simple  estate  subject  to  the  executory  devise.  The  grand- 
son has  the  fee  if  he  survives,  but  as  the  inheritance  is  re- 
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stricted  to  the  issue  of  his  body,  tie  has  only  a  bare  fee,  and 
as  the  contingent  limitation  failed  when  the  son  died  leav- 
ing issue  at  the  time  of  his  death,  the  estate  reverts  to  the 
heir  of  the  testator,  when  the  bare  fee  is  extinguished  by 
the  indefinite  failure  of  issue.  If  the  testator  had  made  the 
same  limitation  by  a  general  devising  clause^  the  limitation 
however  would  have  taken  effect  whenever  the  issue  failed. 

If  an  estate  is  devised  to  one  for  life,  and.  If  he  shall  die 
without  issue,  to  another,  with  a  residuary  devise,  although 
it  is  certain  that  it  was  the  intention  that  the  estate  should 
go  to  the  second  devisee,  whenever  the  issue  failed,  the 
residuary  devisee,  or  the  heir  if  there  were  no  devise  of  the 
residue,  would  take  to  his  exclusion,  if  the  issue  fails  after 
the  death  of  the  first  taker. 

Such  is  the  result  of  a  change  which  was  designed  to 
carry  into  effect  the  intention,  by  construing  the  language 
of  a  testator  according  to  its  ordinary  meaning.  The  inten- 
tion is  lost  whilst  the  principles  of  law  are  perverted. 

The  misfortune  is  that  the  statute  assumes  the  intention 
to  have  been  in  all  cases  conformable  to  the  construction 
prescribed,  when  it  is  certain  that  in  many  cases  it  is  quite 
otherwise,  and  the  rule  ought  never  to  have  been  prescribed 
by  authority,  unless  the  intention  had  been  invariable. 

The  difficulty  has  never  arisen  except  in  cases  where  it 
was  sought  to  give  to  estates  by  purchase  the  qualities  of 
an  estate  by  descent.  In  the  case  cited  from  Bligh's  Re- 
ports, the  testator  manifested  a  clear  intention  that  the 
children  of  the  first  taker  should  take  by  purchase.  He 
provided  that  they  should  take  as  tenants  in  common,  and 
his  intention  was  also  clear  that  the  children  should  take 
an  estate  in  fee,  and  that  the  limitation  over  should  be  con- 
tingent on  the  failure  of  issue  at  the  death  of  the  children, 
or  more  probably  it  was  his  intention  that  they  should  take 
a  fee  without  any  distinct  intentions  respecting  the  limita- 
tion over.     In  this  case  there  was  no  imperative  rule  of  law 
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which  prevented  this  inffention  from  being  carried  into 
effect,  or  which  made  it  necessary  to  apply  the  rule  in 
Shelley's  case,  or  to  construe  the  limitation,  in  default  of 
issue,  as  a  remainder,  on  an  indefinite  failure  of  issue,  be- 
cause it  was  provided  by  the  testator  that  the  children 
should  take'  as  tenants  in  common,  that  is,  as  purchasers, 
and  that  they  should  take  an  estate  which  would  render 
the  limitation  over  necessarily  contingent  on  the  dying 
without  issue  living  at  the  time  of  the  death.  So  that  if  the 
intention  of  the  testator  had  been  consistent  throughout,  the 
rules  of  the  common  law  in  question  would  have  been  in- 
applicable. But  the  paramount  intention  of  the  testator 
was  equally  manifest  to  give  an  estate  tail  to  the  tenant  of 
the  first  estate,  and  to  make  the  estate  descendible  to  the 
heirs  of  his  body,  though  he  erroneously  supposed  that  that 
intention  could  be  effectuated  by  giving  an  estate  to  the 
children  as  purchasers,  and  as  tenants  in  comiiion. 

It  has  been  said  that  the  rule  in  Shelley's  case,  and  the 
rule  respecting  limitations  after  a  failure  of  issue,  always 
defeated  the  real  intention,  because  they  were  inconsistent 
with  the  general  understanding  of  men,  and  the  obvious 
design  of  the  limitation.  But  here  was  a  case  where  those 
rules  were  necessary  to  carry  out  the  principal  intention, 
because  the  particular  intention,  and  the  obvious  terms 
which  were  used  to  express  it,  were  inconsistent  therewith. 
It  was  quite  immaterial  that  those  rules  of  interpretation 
were  inconsistent  with  the  apparent  intention,  for  that  in-^ 
tention  being  inconsistent  with  the  higher  purpose  of  the 
testator  could  not  be  permitted  to  have  effect. 

The  rules  in  question,  inconsistent  as  they  are  with  the 
common  meaning  of  words,  were  designed  for  a  case  such 
as  this.  Their  object  is  to  prevent  inconsistency,  and  to 
carry  into  effect  the  substantial  purpose  of  the  conveyance. 
They  are  never  applied  where  another  intention  is  consistent 
throughout,  and  can  be  sustained  without  overthrowing  the 
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principal  object  of  the  testator.  In  the  case  of  Jetson  v. 
Wright,  the  intention  was  the  same  as  if  the  testator  had 
provided  that  the  children  should  take  as  tenants  in  cotn- 
mon  by  purchase  as  heirs  of  the  body  of  W.,  provided  the 
law  would  allow  all  possible  heirs  of  the  body  to  take  by 
porchase,  with  the  same  qualities  as  if  by  descent,  but  that 
if  such  a  limitation  was  not  admissible,  that  the  children 
should  take  by  descent,  according  to  tlie  rules  of  law.  Upon 
such  a  will,  the  construction  would  of  course  be  that  the 
first  tenant  took  an  estate  tail.  In  the  state  of  New  York, 
under  the  existing  statute,  such  an  intention,  however 
clearly  shown,  could  not  be  carried  into  effect,  because  the 
statute  assumes  that  there  cannot  be  any  such  intention, 
that  the  words  used  by  the  testator  in  their  more  common 
and  vulgar  sense  have  a  different  meaning,  and  that  in  that 
sense  the  words  shall  be  uniformly  understood.  The  statute, 
therefore,  instead  of  having  the  effect  to  do  away  with  tech- 
nical rules  in  support  of  the  intention,  introduces  a  rule 
more  rigid  and  equally  technical  with  that  of  the  common 
law,  with  this  difference,  that  it  is  the  rule  in  the  vulgar 
sense  of  the  term. 

The  rules  of  the  common  law  are  not  inflexible.  They 
are  always  made  to  yield  to  the  ititent,  and  effect  is  only 
denied  to  certain  limitations,  as  inconsistent  with  rules  of 
law,  when  those  limitations  aim  at  incompatibilities.  In 
the  case  of  Doe,  d.  Strong  v.  Goff,*  it  was  strongly  contended 
that  the  rules  of  the  common  law  which  we  have  considered 
were  applicable,  and  the  circumstances  in  the  case  were 
as  strong  as  in  the  case  from  Bligh's  Reports,  to  justify 
that  opinion,  but  the  judges  arrived  at  a  different  conclu- 
sion, and  decided  that  it  was  the  intention  that  the  child- 
ren of  the  first  taker  should  take  by  purchase.  Having 
adopted  this  construction  those  rules  which  are  called  into 

>  11  East's  R.  668. 
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operation  by  a  different  intent  presented  no  difficulties,  and 
the  devise  was  carried  into  effect  according  to  the  con- 
struction of  the  court.  In  the  case  of  Jetson  v.  Wright, 
the  above  case  was  reviewed  in  the  house  of  lords,  and 
overruled  on  the  ground  that  the  intention  of  the  testator 
was  misapprehended,  and  not  because  an  arbitrary  rule 
had  been  disregarded. 

In  all  the  reported  cases  in  which  there  appears  to  have 
been  an  intention  to  give  an  estate  for  life  to  the  ancestor, 
with  a  provision  for  the  issue  as  purchasers,  but  with  the 
intention  that  they  should  take  an  estate  with  the  quahties 
of  a  descendible  estate,  the  substantial  design  of  the  testator 
has  been  diligently  sought  after,  and  the  courts  have  been 
aided  in  their  inquiries  by  the  rules  of  the  common  law. 
If  those  rules  had  not  been  established,  they  must  have 
been  acted  upon  substantially  to  support  the  intentions. 
Among  the  cases  of  this  character,  may  be  cited  Pierson  v. 
Vickers,*  and  Candler  v.  Smith.*  In  the  former  case  a  de- 
vise was  to  Ann  Yickers,  and  to  the  heirs  of  her  body,  law- 
fully to  be  begotten,  whether  sons  or  daughters,  as  tenants 
in  common,  and  not  as  joint  tenants,  with  a  limitation  over 
in  default  of  such  issue,  and  it  was  decided  that  the  rule  in 
Shelley's  case  applied,  and  that  Ann  Tickers  took  an  estate 
tail.  The  general  intention  influenced  the  decision,  and  in 
order  to  carry  that  into  effect,  the  court  were  compelled  to 
disregard  the  limitation  to  the  heirs  as  tenants  in  common. 
In  this  case  the  limitation,  in  default  of  issue,  manifested  a 
puVpose  inconsistent  with  an  estate  for  life  to  Ann  Yickers, 
or  an  estate  in  fee  to  her  children,  and  if  a  statutory  provi- 
sion had  controled  the  effect  and  meaning  of  the  terms  used, 
the  will  must  have  been  disappointed.  The  words  them- 
selves, in  the  legal  sense  in  which  they  are  understood  fur- 
nished a  key  to  the  intention  of  the  testator,  and  controled 

»  5  Ewt's  R.  548.  •  7  T.  R,  631. 
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the  limitations  which  might  otherwise  have  given  an  estate 
«itirely  different. 

In  the  case  of  Candler  v.  Smith,  ^  the  devise  was  to 
A,  and  the  heirs  of  her  body  forever  as  tenants  in  com- 
mon and  not  as  joint  tenants,  and  in  case  A  die  before 
twenty-one,  or  without  leaving  issue  of  her  body,  then 
to  B ;  and  it  was  held,  that  A  took  an  estate  tail.  In  thid 
case  also  the  limitation  to  the  heirs  of  the  body  as  tenants 
in  common,  by  which  standing  alone  an  estate  in  fee  would 
be  given,  was  controled  by  the  intention  to  confine  the  estate 
to  the  issue  of  the  body  of  A. 

Of  this  class  of  cases,  Grattan  v.  Hay  ward,"  may  be  cited 
as  a  case  in  which  upon  the  intention  the  issue  were 
decided  to  take  a  fee  as  tenants  in  common.  In  the  case 
of  Southby  v.  Stonehouse,'  feme  covert  devised  to  her  hus- 
band all  the  profits  and  revenues  of  certain  "estates" 
for  his  natural  life,  and  after  the  death  of  her  husband 
devised  her  "estates"  to  her  children,  if  she  should  have 
any  to  survive  her,  but  in  case  she  should  have  no  such 
child  or  children,  nor  the  issue  of  such  child  or  children, 
and  after  the  decease  of  her  husband^  then  she  devised 
the  same  estates  to  J.  Hutton,  making  him  sole  heir  in 
default  of  issue  left  by  her.  It  was  held  that  the  child- 
ren took  an  estate  tail,  and  not  a  fee  simple,  as  they  would 
have  done  under  the  New  York  statute,. confining  the  fail- 
ure of  issue  to  the  time  of  her  death,  and  that  J.  H.  took 
a  contingent  remainder  and  not  a  contingent  executory 
interest,  on  her  dying  without  children  living  at  the  time  of 
her  death.  If  the  statutory  provision  had  been  applied  to 
such  a  case  it  would  have  been  opposed  to  the  declared 
intention  which  contemplated  a  failure  of  issue  after  her 
own  death,  on  the  decease  of  her  husband,  and  would  also 
have  violated  the  intention  as  manifested  by  the  limita- 

'  7  Term  R.  531.  «  6  Taunt  R.  94. 

'2Ve«.  Jr.  R.6n. 


Digitized  by 


Google 


48  Codification  and  Reform  of  the  Law.  [Oct 

tioQS,  and  yet  the  statute  would  seem  to  be  imperative, 
requiring  that  the  contingency  should  be  understood  as 
referring  to  the  time  of  the  death  of  the  ancestors  (who  in 
this  case  were  the  children),  so  that  if  she  had  left  a  child 
who  had  died  without  issue  before  the  decease  of  her  hus- 
band, that  is,  before  the  limitation  over  was  to  take  effect, 
the  contingent  limitation  must  have  failed,  because  there 
were  issue  living  at  the  time  of  the  death.  The  cases  are 
numerous  where  the  general  intention  to  give  an  estate  of 
inheritance  to  the  person  to  whom  an  express  estate  for  life 
had  been  limited,  and  after  his  death  to  his  heirs  with  a 
limitation  over  on  failure  of  issue,  has  been  carried  into 
effect,  notwithstanding-  particular  provisions  to  the  con- 
trary. It  is  unnecessary  to  cite  them,  as  they  are  not  dis- 
tinguished by  any  remarkable  features  from  those  already 
noticed.  But  there  is  another  class  of  cases  where  the 
intention  is  conformable  to  the  rule  of  the  statute,  as  when 
the  limitation  is  to  one  and  then  to  issue  or  children,  &c., 
and  in  default  of  issue  then  to  another  line  of  succession. 

All  these  cases,  however,  were  determined  by  their  pecu- 
liar circumstances,  *and  no  rule  could  be  devised  which 
should  draw  a  line  between  such  cases  as  admitted  the 
limitation  to  be  construed  a  concurrent  contingent  remain- 
der after  an  estate  for  life,  and  those  cases  where  the  estate 
tail  is  executed  in  the  tenant  for  life. 

In  Davy  v,  Barnsall,*  there  was  a  devise  of  all  the  tes- 
tator's estate  to  A,  and  the  issue  of  her  body  as  tenants 
in  common,  but  in  default  of  such  issue,  or  being  such, 
if  they  should  all  die  under  twenty-one,  and  without  hav- 
ing issue,  then  over,  and  it  was  decided  that  A  had  an 
estate  for  life  with  a  contingent  remainder  over,  or  a  con- 
tingency with  a  doublfe  aspect  Now  in  this  case  the  court 
were  not  guided  by  the  words  merely,  which  might  import 

>  6  D.  ds  £.  30. 


Digitized  by 


Google 


1840.J         CodificoHm  and  Rtform  of  the  Law.  49 

either  an  estate  for  life  or  an  estate  tail  in  A,  but  were  not 
adapted  to  either  estate,  but  had  regard  to  the  intention, 
vhich  was,  that  A  should  have  an  estate  for  her  hfe,  and 
that  her  children  should  take  if  she  had  issue,  and  that 
their  estate  should  determine  if  they  all  died  under  twenty- 
one.  The  devise  over  was  to  take  effect  as  a  remainder  if 
there  were  no  children,  as  an  executory  devise  if  there  were 
issue.  In  this  case,  if  the  remainder  over  had  been  limited 
on  the  mero  default  and  failure  of  issue,  the  estate  of  A 
would  probably  have  been  construed  an  estate  tail.*  In 
the  case  of  Doe  v.  Perryn,'  the  estate  was  devised  to 
B,  the  wife  of  A,  for  life,  remainder  to  children  of  A  and 
B  and  their  heirs  forever,  to  be  divided  among  (hem 
equally,  and  for  default  of  such  issue  remainder  over,  and 
at  the  death  of  the  devisor  A  and  B  had  no  children ;  and  it 
was  decided  that  the  estate  limited  to  the  children  was  a 
coDtingoat  remainder,  and  that  the  remainder  over  was  well 
limited  on  the  default  of  children. 

la  the  case  of  Loddington  t;.  Keine,'  a  devise  of  a  manor 
was  to  E.  A.  without  impeachment  of  waste,  and  in 
ease  be  should  have  any  issue  male,  then  to  such  issue 
male,  and  his  heirs  forever,  and  if  he  should  die  with- 
out issue  male,  then  to  sir  J.  B.  and  his  heirs  forever, 
and  it  was  held  to  be  an  estate  for  life  with  a  contingent 
remainder  to  the  issue,  and  a  concurrent  remainder  to  sir  J. 
B.  Now  this  case,  and  other  cases  of  the  same  class,  were 
decided  upon  their  peculiar  circumstances,  and  upon  the 
supposed  intention  to  make  two  concurrent  remainders  de- 
pendent upon  the  first  estate,  when  it  would  of  course  be 
only  an  estate  for  life.  Even  in  cases  of  this  character,  a 
statutory  rule  determining  the  construction  to  be  given  to 
a  limitation  in  default  of  issue  would  be  impracticable,  be- 

*  See  also  WeUiAgton  v.  WeUington,  Burr.  2165. 

*  3  D.  A.  E.  484.  '  1  Ld.  Raym.  203. 
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cause  notwithstanding  the  particular  intention,  there  might 
have  been  subsequent  limitations  showing  a  paramount 
intention  diflferent  from  what  would  otherwise  seem  to  be 
a  plain  and  obvious  purpose. 

There  is  a  class  of  cases  in  which  it  would  at  first  sight 
appear,  that  the  rule  of  the  statute  might  be  introduced 
without  apparent  inconvenience,  namely,  where  the  lim- 
itation over  is  on  the  failure  of  the  issue  of  persons  who 
have  not  any  previous  estate  determinable  by  the  failure 
of  issue;  as  in  the  case  of  Lanesborough  v.  Fox.'  In 
that  case  an  estate  had  been  limited  by  a  deed  of  settle- 
ment (after  several  previous  limitations)  to  the  heirs  male 
of  the  body  of  the  testator's  son  James,  with  reversion  to 
the  testator.  The  devise  was  on  failure  of  issue  of  the 
body  of  James,  and  for  want  of  the  heirs  male  of  his  own 
body,  to  his  daughter  Frances  in  tail,  with  remainder  over; 
and  it  was  determined  that  the  future  devise,  after  the 
indefinite  failure  of  the  issue  male  of  the  testator,  was  void 
as  being  limited  on  too  remote  a  contingency.  In  this  case 
there  was  no  estate  extending  to  the  issue  of  the  body  of 
James  Lane  generally,  it  being  confined  to  his  first  and 
other  sons  in  tail  male,  &c.,  nor  by  any  estate  tail  in  the 
testator  to  extend  to  the  heirs  male  of  his  own  body,  there- 
fore the  limitation  on  the  failure  of  issue  was  construed  not 
to  be  a  remainder  after  an  estate  tail,  but  an  executory  lim- 
itation, unsupported  by  any  preceding  estate.  The  estate 
of  the  testator  was  a  reversionary  interest,  and  if  the  ordi- 
nary legal  meaning  were  given  to  the  words  of  limitation, 
the  construction  would  be  that  the  limitation  over  should 
take  eflect  on  his  dying  without  issue  living  at  the  time  of 
his  death.  It  was  not  necessary  to  adopt  such  a  construc- 
tion as  should  sustain  the  intentions  of  the  testator,  because 
the  limitation  over  was  independent  of  any  other  estates  ia 

«  Caa.  Temp.  T&l.  262. 


Digitized  by 


Google 


1840.]  Codification  and  Reform  of  the  Law.  61 

the  devise,  but  as  a  limitation  by  immediate  devise  of  the 
reversion  would  have  been  in  substance  a  devise  after  an 
indefinite  failure  of  issue,  there  would  seem  to  be  great 
absurdity  in  construing  a  limitation  by  a  future  devise  of 
the  reversion  as  less  remote  than  a  present  devise  of  the 
same  interest  But  however  inconsistent  such  a  construc- 
tion may  be  with  the  limitations,  it  is  the  rule  prescribed 
by  the  statute  of  the  state  of  New  York.  If  in  a  case  con- 
taining the  same  limitations  as  Badger  v.  Loyd,*  a  rever- 
sion is  devised  as  such  to  a  person  in  being,  it  would 
vest  as  an  estate  subject  to  the  precedent  limitations ;  but 
if,  as  in  that  case,  the  testator  being  seized  of  a  rever- 
sion after  an  estate  in  tail,  devised  the  lands  after  a  failure 
of  issue  male,  the  limitation  would  be  contingent,  and  as 
such  must  vest  within  a  life  or  two  lives  in  being. 

At  common  law  the  construction  would  be  the  same  in 
the  latter  as  in  the  former  case.  This  strange  result  is  pro- 
duced by  an  arbitrary  rule  which  must  be  applied  without 
regard  to  the  intention.  The  provisions  of  the  statute  are 
subversive  of  the  principles  of  the  law  on  the  subject  of 
limitations,  and  establish  a  rule  entirely  different  from  that 
which  was  contended  for  by  those  who  argued  in  certain 
cases  that  the  words  ought  to  be  understood  in  their  common 
and  vulgar  sense. 

In  the  case  of  Anderson  v.  Jackson,*  it  was  decided,  that 
when  a  part  of  an  estate  was  given  to  one  and  his  heirs, 
and  a  part  to  another  and  his  heirs,  and  that  if  either  should 
depart  this  life  without  lawful  issue  the  survivor  should 
have  his  share  or  part,  that  it  was  an  executory  devise  to 
the  survivor.  In  this  case  it  was  argued  that  the  devise 
to  the  survivor  showed  that  a  contingent  substitution  of 
estate  was  intended  at  the  time  of  the  death,  but  it  was 
never  claimed  that  such  a  construction  could  be  given,  unless 
there  were  some  words  thus  confining  the  meaning  of  the 

*  1  Ld.  JUym.  253.  •  16  John's  R.  400. 
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terms,  but  the  statutory  rule  applies  to  all  cases,  and  adopts 
a  rule  of  construction  which  must  defeat  the  limitations  in  a 
great  variety  of  instances. 

The  case  of  Anderson  v.  Jackson  went  further  than  any 
previous  case,  (except  the  case  of  Fosdick  v,  Cornell,  infra), 
but  neither  that  case,  nor  the  cases  of  Roe  v,  Jeffrey,*  and 
Poulen  V,  Bradley,*  furnish  any  support  to  the  sweeping  rule 
of  the  statute. 

In  the  case  of  Roe  v.  Jeffrey,  a  devise  was  to  J.  F.  and 
his  heirs  forever,  and  in  case  he  should  depart  this  life  and 
leave  no  issue,  then  to  R  M.  and  S.  or  the  survivor  or  sur- 
vivors of  them,  share  and  share  alike,  and  it  was  decided 
that  the  devise  to  E.  M.  and  S.  was  a  good  executory  devise. 
Here  it  is  to  be  observed,  that  the  devise  to  E  M.  and  S. 
was  only  of  estates  for  life,  and  lord  Kenyon  rested  his  deci* 
sion  entirely  upon  that  ground.  If  the  estates  limited  to 
E.  M.  and  S.  had  been  estates  in  fee,  or  in  tail,  it  would 
have  been  decided  that  the  devise  was  too  remote,  and  cer- 
tainly when  the  limitation  over  is  for  life  only  to  persons  in 
being,  after  an  express  estate  to  one  and  his  heirs,  there  is  a 
strong  presumption  that  it  was  not  the  intention  to  give  the 
first  taker  an  estate  tail. 

In  the  case  of  Porter  v.  Bradley,'  a  devise  of  an  estate 
was  to  P.  D.  his  heirs  and  assigns  forever,  and  in  case  P.  D. 
should  happen  to  die  leaving  no  issue  behind  him,  then  his 
wife  should  receive  and  take  the  rents  and  profits  thereof,  and 
dispose  of  the  same,  at  her  will  and  pleasure,  as  long  as  she 
should  continue  a  widow,  but  no  longer;  and  after  her  decease 
or  marriage  as  aforesaid,  then  the  lands  so  devised  to  P.  D.  as 
aforesaid,  were  devised  for  want  of  issue  by  him  as  aforesaid 
to  his  son  J.  D.  his  heirs  and  assigns  forever.  Here  it  is  to 
be  observed,  that  the  devise  to  P.  D.  was  an  express  devise 
in  fee,  and  that  the  devise  over  was  an  estate  for  life,  which, 
as  in  the  subsequent  case  of  Roe  t;.  Jeffrey,  might  have  been 

»  7  Term  R.  T89.  «  3  Tenn  R.  143.  »  3  Term  R.  143. 
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limited  as  an  executory  devise  by  way  of  substitution  for 
the  estate  in  fee.  Then  it  might  be  argued  that  if  such  was 
the  design  of  the  testator,  it  was  also  his  intention  to  limit 
the  next  estate  in  like  manner,  so  that  the  limitation  to  J.  D. 
would  either  be  a  remainder  after  the  substituted  estate,  or 
an  executory  devise  after  the  first  estate  in  fee.  These  cases 
do  by  no  means  support  the  case  of  Anderson  v.  Jackson, 
and  fall  far  behind  other  cases  which  have  been  decided  in 
the  state  of  New  York,  and  yet  none  of  the  cases  which 
have  been  decided  in  that  state  justify  the  construction  re- 
quired by  the  Revised  Statutes.  But  the  reasoning  at  least 
in  the  cases  of  Poulen  v.  Bradley  and  Roe  v.  Jefirey  is  unsat- 
isfactory and  fallacious,  and  they  are  admitted  by  Mr.  Chan- 
cellor Kent,'  to  have  been  the  "blind  guides"  which  led 
him  and  his  brethren  on  the  bench  astray  in  the  very  re- 
markable case  of  Fosdick  v.  Cornell.* 

On  the  whole,  we  think  it  apparent  that  the  undistin- 
guishing  rule  of  the  New  York  Revised  Statutes,  will  operate 
not  unfrequently  to  sacrifice  the  intention  in  devises,  without 
accomplishing  any  beneficial  object.  Such  will  always  be 
the  case :  1.  when  the  first  estate  is  devised  in  fee  simple, 
and  there  is  a  devise  over  on  failure  of  issue,  and  the  chil- 
dren of  the  first  devisee  survive,  but  die  without  issue; 
2.  when  the  first  estate  is  devised  for  life,  with  a  devise 
over,  if  the  first  taker  dies  without  leaving  issue,  and  the 
intention  is  to  give  an  estate  which  shall  descend  to  the 
issue  of  the  first  taker. 

In  the  reasons  assigned  by  the  revisers  of  the  New  York 
statutes,  for  the  changes  made  on  this  subject,  it  appears 
that  they  proceed  upon  the  ground,  that  all  estates  tail  are 
by  the  effect  of  a  former  statute  converted  into  estates  in 
fee  simple.  If  such  was  the  effect  of  that  statute,  it  would 
famish  a  reason  for  abolishing  a  regulation  which  enlarged 

*  See  Andenon  v.  Jackioo,  16  Johns.  R.  400,  Op.  of  Ch.  Kent. 

•  1  John.  R.  440. 
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and  perverted  the  operation  of  conveyances,  and  which  made 
a  grant  of  a  part  of  the  interest  equivalent  to  a  conveyance 
of  the  entire  estate.  But  it  certainly  was  not  the  design  of  the 
framers  of  the  act  of  1787  to  prevent  estates  tail  from  arising 
by  implication,  or  from  being  expressly  granted.  It  does  not 
appear,  that  the  object  of  the  statute  was  to  clothe  estates 
tail  with  all  the  properties  of  estates  in  fee,  nor  to  deny  the 
validity  of  remainders  on  such  estates,  or  grants  out  of  the 
reversionary  interest.  The  design  of  its  framers  was  proba- 
bly to  place  estates  tail  upon  the  footing  of  conditional  fees 
before  the  statute  de  donis. 

The  statute  applies  as  well  to  chattels  real  and  things 
personal  as  to  limitations  of  the  freehold,  and  in  many  cases 
its  operation  in  regard  to  property  of  this  description  is  to 
defeat  the  intention  of  the  testator  and  of  parties  to  con- 
veyances. 

At  the  common  law,  when  personal  property  which  was 
not  ''consumed  in  the  use"  was  given  to  a  man  and  his 
heirs,  or  to  the  heirs  of  his  body,  it  might  be  limited  over  by 
way  of  executory  devise  on  his  dying  without  leaving  issue, 
and  the  terms  of  limitation  from  the  nature  of  the  subject 
were  always  construed  in  their  ordinary  sense.  These  limi- 
tations depended  upon  the  intention,  and  if  it  was  the  design 
to  give  the  first  taker  the  absolute  property,  and  to  limit  over 
what  remained  at  the  time  of  his  death,  they  were  ineffectual. 
If  the  intention  is  that  the  estate  shall  go  over  whenever  the 
issue  fails,  it  cannot  be  sustained  although  such  a  limitation 
of  real  estate  would  be  valid. 

In  the  case  of  Attorney  General  v.  Hall,'  a  devise  was  to 
F.  S.  and  the  heirs  of  his  body  lawfully  begotten,  of  all  my 
real  and  personal  estate;  but  in  case  my  son  F.  S.  shall 
depart  this  life,  leaving  no  heirs  of  his  body  lawfully  begot- 
ten, living,  then  all  the  estate  he  should  be  actually  possessed 
of  at  the  time  of  his  death  over,  &c.     Held,  by  King,  lord 

*  Kelyng's  R.  13. 
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chancellor,  Jekyll,  M.  R.,  and  Rejrnolds,  lord  chief  baron, 
that  "  in  regard  the  ownership  and  property  of  the  per- 
sonal estate  was  vested  in  ^.  S.  and  not  the  use  only,  that 
the  limitation  over  was  void.  It  is  giving  a  nian  a  sum 
of  money  to  spend,  and  limiting  over  to  another  what  does 
not  happen  to  be  spent." 

In  Beauclerk  v.  Dormer,'  K.  devised  property  real  and 
personal  to  D.  making  her  his  sole  heir  and  executrix,  and 
if  she  dies  without  issue,  then  to  go  to  G.  B. ;  and  lord  Hard- 
wicke  held  the  limitation  over  was  void,  on  the  ground,  as 
he  observed  also  in  the  case  of  the  earl  of  Stafford  v.  Buck- 
ley,* that  the  meaning  was,  that  the  estate  should  go  over 
whenever  the  issue  failed.' 

In  Grey  v,  Montague,^  E.  R.  by  will  appointed  the  sum 
of  £3,000  to  several  persons  upon  the  death  of  her  son  with- 
out issue,  or  without  making  any  disposition  by  will  or  deed. 
Held,  too  remote.    Here  an  absolute  interest  was  given. 

In  Donn  v.  Perry,*  testator  gave  all  his  real  and  personal 
estate  '^  to  A  and  his  male  issue,  and  for  want  of  male 
issue  after  him  to  B  and  his  male  issue;  "  these  words  give 
to  A  the  absolute  interest  in  the  personal  estate. 

In  these  and  similar  cases,  the  intention  was  apparent  to 
give  the  absolute  estate  to  the  first  taker,  though  the  inten- 
tion appeared  to  be,  in  many  of  the  cases,  to  limit  the  prop- 
erty by  way  of  remainder,  if  it  was  not  disposed  of  by  him. 

This  intention  was  incompatible  with  the  absolute  power 
of  disposition,  which  was  directly  or  impliedly  granted.  If 
the  intention  was  manifested  to  restrain  the  exercise  of  this 
right  of  property,  by  words  showing  a  design  to  limit  it  over 
on  his  dying  without  leaving  issue,  that  purpose  might  be 
carried  into  efiect,  and  the  words  used  have  always  been 
understood  in  their  ordinary  sense,  because  as  the  i^sue  do 

«  2  Atk.  308.  «  2  Ves.  Senr.  181. 

'  See  also  Saltern  v.  Saltern,  2  Atk.  376,  and  Cooke  v.  De  Vandes,  9  Ves. 
R  197.  <  3  Bro.  C.  C.  314.  »  I  Mer.  R.  20. 
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not  take  at  all  from  the  nature  of  personal  property,  an  in* 
definite  failure  of  issue  to  whom  the  estate  is  limited  cannot 
be  imderstood  as  referred  to.  In  the  case  of  Cooke  v. 
De  Yandes,  above  cited,  lord  Eldon  said,  that  the  limitation 
over  would  have  been  good  if  the  words  had  been  ''  if  be 
leaves  no  such  heirs." 

In  the  case  of  Lampley  v.  Blower,*  a  devise  to  two  and 
to  their  issue,  each  one  half  of  the  produce  of  bank  stock, 
and  if  either  shall  happen  to  die  before  the  legacy  become 
due,  and  leave  no  issue,  the  share  of  her  so  dying  to  go  to 
the  survivor,  was  held  to  be  good,  the  words  "  leave  no 
issue"  showing  that  the  whole  did  not  rest  in  the  first  taker. 

In  Shepard  v.  Lessingham,'  the  same  construction  was 
given  to  a  devise  of  bank  stock  to  a  daughter  for  life,  re- 
mainder to  such  child  or  children  as  should  be  living  at  her 
death,  and  if  she  should  not  leave  any  child,  or  if  such  child 
should  die  without  issue,  then  to  J.  S. 

In  Keily  v.  Fowler,'  testator  bequeathed  his  substance  to 
his  daughter,  and  if  she  dies  without  issue,  that  it  return  to 
his  issue  to  be  distributed ;  and  it  was  held  that  the  testator 
did  not  intend  to  give  an  absolute  estate  to  his  daughter, 
but  contemplated  a  return  of  the  property  to  the  executor  to 
be  distributed  by  him  on  the  failure  of  issue,  at  the  time  of 
the  death.^ 

These  and  other  cases  which  might  be  cited  show  that 
when  words  of  limitation  are  used,  which  prove  an  intention 
to  qualify  the  absolute  disposition  to  the  first  taker,  and  to 
give  personal  estate  over  on  a  failure  of  issue,  they  shall  be 
construed  to  relate  to  the  time  of  his  death. 

There  is  a  distinction  between  personal  and  real  estate, 
which  is  important  in  the  consideration  of  this  subject 
Originally,  all  property  of  a  personal  nature  was  regarded 
as  vesting  absolutely  in  the  person  to  whom  it  was  granted 

*  3  Atk.  R.  396.  *  Arob.  122.  *  3  Bro.  P.  C.  299. 

«  See  dto  Goodtitle  o.  Pftdger,  2  Term  R.  790. 
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or  bequeathed,  and  as  incapable  of  any  limitation  in  re- 
mainder. Afterwards,  executory  limitations  were  admitted, 
but  if  personal  estate  was  limited  to  a  man  and  his  heirs  or 
to  him  and  the  heirs  of  his  body,  he  took  an  absolute  estate 
in  the  property,  which  on  his  death  would  not  descend  to 
his  heirs,  but  vest  in  the  executor ;  when  personal  property 
therefore  is  given  to  a  man,  and  if  he  dies  without  issue,  to 
another,  in  which  case  a  limitation  of  the  realty  would  be 
ralarged  by  implication  into  an  estate  tail,  the  estate  vests 
in  the  first  taker,  and  if  he  has  heirs  of  the  body,  does  not 
descend  to  them  but  goes  to  the  executor.  If  he  has  no 
issne  or  heirs  of  the  body,  then  it  may,  as  in  the  cases  cited 
above,  go  over  according  to  its  limitation. 

This  view  of  the  subject  explains  the  distinction  made  by 
lord  Macclesfield,  in  the  case  of  Forth  v.  Chapman,'  where 
one  possessed  of  a  term  devised  it  to  A  &  B,  and  if  either 
of  them  die  and  leave  no  issue  of  their  respective  bodies, 
then  to  C.  This  was  held  a  good  limitation  to  C,  if  A  or 
B  left  no  issne  at  their  deaths,  when  the  same  limitation  of 
a  freehold  to  one  for  life,  and  if  he  die  without  issue,  then 
to  another,  was  held  to  refer  to  an  indefinite  failure  of  issue. 

The  limitation  is  in  each  case  to  the  first  taker,  and  con- 
structively to  the  issues,  and  whenever  those  who  are  ca- 
pable of  taking  under  that  description  fail,  then  over.  As 
the  issue  cannot  take  at  all  under  such  a  limitation  of  per- 
sonal property,  the  efiect  of  this  is  to  make  the  remainder 
take  efiect  in  the  one  case  on  the  indefinite  failure  of  issue, 
in  the  other,  on  their  failure  at  the  death,  that  is,  at  the  time 
in  each  case  when  the  limitation  to  the  issue  fails  of  efiect 
Then,  as  when  the  estate  given  for  the  first  taker  is  for  Hfe, 
and  is  only  enlarged  by  construction  to  an  estate  tail,  that 
construction  ceases  to  be  given,  when  the  consequence  would 
be  by  creating  an  absolute  estate  in  fee  to  destroy  the  re- 
mainder over. 

»  1  p.  Wms.  R  663. 
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In  this  there  is  no  inconsistency  whatever,  though  a  dif- 
ferent construction  is  given  to  limitations  of  the  different 
kinds  of  property  by  the  same  language.  Full  effect  is 
given  to  the  limitations  as  applicable  to  personal  as  well  as 
to  real  estate.  When  personal  estate  is  given  to  a  man  and 
to  his  heirs,  or  to  the  heirs  of  his  body,  in  reference  to  that 
estate,  the  issue  capable  of  taking  fails  at  his  death.  When 
real  estate  is  given  in  like  manner,  there  is  issue  capable  of 
taking,  whilst  there  are  descendants  in  existence.  It  is  mani- 
fest, therefore,  when  a  devise  was  made  of  real  and  personal 
estate  in  the  same  will  to  one  for  life,  and  after  his  death 
without  issue  then  to  another,  that  the  issue  would  fail  and 
the  limitation  over  take  effect  in  reference  to  the  real  estate 
after  an  indefinite  failure  of  issue,  in  reference  to  the  per- 
sonal at  the  death  of  the  first  taker,  that  is,  the  line  capable 
of  taking  would  fail  in  the  one  case  sooner  than  in  the  other. 

There  are  a  great  number  of  cases  which  proceed  upon 
the  distinction  of  Forth  v.  Chapman,  and  in  which  a  limi- 
tation, which  would  be  construed  as  creating  an  estate  tail 
in  realty,  is  in  its  application  to  personal  property  restrained 
to  an  estate  for  life,  because  the  intention  does  not  require 
an  estate  to  be  raised  by  implication,  and  an  estate  tail  if 
implied  would  defeat  the  limitation.  The  distinction  is 
truly  spt  forth  in  Atkinson  v.  Hutchinson,'  where  a  devise 
of  a  term  was  to  A  for  life,  remainder  to  such  children  as 
the  testator  shall  leave  at  his  death ;  and  if  all  his  children 
die  without  leaving  issue,  then  to  B.  The  children  die  with- 
out leaving  any  issue  living  at  the  time  of  their  death ;  this 
is  a  good  devise  over  to  B.  Lord  Chancellor  Talbot  said, 
"  When  the  words  of  a  will,  when  used  with  regard  to  a 
freehold,  give  an  express  estate  tail,  then  the  same  words 
applied  to  a  term  will  pass  the  whole  interest  in  such  term : 
as  if  a  term  for  years  be  devised  to  A  and  the  heirs  of  his 
body,  remainder  to  B,  in  such  case  the  remainder  is  void. 

»  3  P.  Wmi.  R.  258. 
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So  if  the  devise  of  a  term  were  to  A  for  life,  remainder  to 
the  heirs  of  his  body,  remainder  over  to  B,  such  remainder 
would  be  void  causa  qua  supra.  But  in  the  principal  case, 
the  words  of  the  will  would,  if  used  with  respect  to  a  free- 
hold or  real  estate,  pass  an  entail  only  by  construction  and 
implication;  and  that  these  should  carry  the  absolute  in- 
terest in  the  term  is  no  necessary  consequence." 

The  same  doctrine  was  held  in  Sabburton  v.  Sabburton,* 
and  in  Pelham  v.  Gregory.* 

In  Target  v.  Gaunt,'  testatrix  devised  the  term  to  A  for 
life,  remainder  to  such  of  his  issue  as  she  shall  appoint,  and 
if  A  die  without  issue,  remainder  to  B.  This  is  a  good 
devise  to  B,  but  it  would  have  been  otherwise,  if  the  devise 
had  been  to  A  generally. 

But  in  the  earl  of  Chatham  v.  Tothill,*  A  by  will  gave 
bank  stock,  <fcc.,  to  B.  for  life,  and  after  B's  decease  to  the 
heirs  male  of  B's  body,  lawfully  begotten  forever,  and  for 
want  of  such  issue,  to  C  for  life.  B  takes  the  absolute  in- 
terest, and  therefore  the  limitation  over  is  too  remote,  though 
to  one  for  life. 

In  Chandless  v.  Price,*  a  limitation  of  personal  property 
after  a  disposition  that  would  raise  an  entail,  express  or  im- 
plied, in  real  estate,  was  held  to  be  void ;  and  that  the  person 
who  would  be  tenant  in  tail,  should  take  the  absolute  inter- 
est. Lord  Rosslyn  thought  that  the  distinction  taken  by  lord 
Talbot  in  Atkinson  v.  Hutchinson,  that  when  the  words 
would  give  an  express  estate  tail,  the  construction  of  law 
must  obtain,  but  when  only  an  implied  estate  tail  it  should 
not,  was  exploded  in  lord  Chatham  v.  Tothill.  But  that 
case  is  entirely  different  in  its  circumstances  from  Atkinson 
V.  Hutchinson.  In  the  latter  case  there  was  no  devise  to 
the  issue.   They  would  take  nothing  except  by  implication. 

>  Cm.  Temp.  Talb.  254.  '  3  Bro.  P.  C.  204. 

»  1  P.  Wms.  R.  432.  *  7  Bro.  P.  R.  453. 

•  3  Ve*.  R.  99. 
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In  the  former  case  there  was  an  express  devise  to  the  heirs 
of  the  body,  so  that  by  a  rule  of  construction  analogous*  to 
that  in  Shelley's  case,  the  first  taker  would  have  an  estate 
tail  and  consequently  the  absolute  property.  The  case  was 
substantially  the  same  as  Higgens  v.  Derby,'  where  a  trust 
of  a  term  for  years  was  to  the  husband  for  life,  remainder 
to  the  first  son  of  their  bodies,  and  the  heirs  male  of  his 
body,  and  in  default  of  issue  male  of  the  body  of  the  said 
husband,  then  to  the  daughters,  therefore  the  husband  took 
an  estate  tail,  and  the  limitations  were  held  void,  being  after 
an  estate  tail. 

In  Lyde  r.  Lyde,*  a  term  was  bequeathed  to  G.  L.  for  life, 
and  after  his  decease  to  M.  his  wife  for  life,  and  after  the 
decease  of  the  survivor,  to  the  children  of  G.  L.,  share  and 
share  alike,  and  if  G.  L.  die  without  issue  of  his  body,  then 
to  R.  L.  for  life,  and  after  his  decease  to  Mary  his  wife  for 
life,  with  remainder  over  :  the  limitation  to  Mary  was  held 
good  in  the  event  provided  for.  Buller  J.  said  "  that  the 
second  distinction  which  was  taken  by  lord  Macclesfield  is 
between  an  express  and  an  implied  estate  tail  in  the  case  of 
a  bequest  of  a  term ;  whether  that  distinction  had  been 
shaken,  or  whether  it  was  wise  to  depart  from  it  after  it  be- 
came a  rule,  it  is  unnecessary  now  to  determine,  because  the 
intention  is  plain  in  this  case.  It  was  not  an  estate  tail  even 
if  the  limitations  were  applied  to  a  freehold,  on  the  construc- 
tion of  the  words  '  share  and  share  alike,'  an  estate  tail 
being  to  the  heirs  of  the  body  in  succession." 

Mr.  Justice  Buller,  it  would  seem^  was  not  inclined  to 
admit  that  the  principle  established  in  Atkinson  r.  Hutch- 
inson was  overruled,  and  certainly  the  case  which  has  been 
supposed  to  have  overthrown  the  doctrine  in  that  case  is  of 
a  character  entirely  different. 

When  personal  estate  is  limited  to  a  man,  and  if  he  dies 
without  issue,  then  to  another,  there  is  no  doubt  that  the 

>  1  Salk.  R.  156.  'J  Term  U.  593. 
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natural  and  obvious  reference  of  the  words  is  to  the  time  of 
the  death.  As  in  the  construction  of  devises,  the  intention 
of  the  testator  is  always  sought  for,  the  words  would  be 
understood  in  that  sense,  if  the  rules  of  law  or  a  para- 
mount intention  did  not  require  a  different  interpretation. 
If  it  is  supposed  that  such  a  paramount  intenticm  must 
be  implied,  and  that  the  rule  of  law  is  therefore  impera- 
tive, we  are  met  by  the  construction,  that  the  intention 
cannot  be  carried  into  effect,  because  the  issue  cannot  in 
any  event  take,  but  the  property  must  take  a  different 
devolution.  How  can  it  be  said  in  such  cases,  that  it 
was  the  design  of  the  testator  to  give  an  estate  tail  when 
the  law  does  not  admit  of  it  ?  Shall  ignorance  of  the  law 
be  presumed  ?  Or  shall  an  intent  be  implied  that  can  have 
no  other  effect  than  to  limit  the  property  in  a  manner  directly 
opposite  to  what  the  testator  designed.  It  is  to  be  observed 
that  in  all  such  limitations,  whether  of  real  or  personal 
property,  when  the  testator  is  ignorant  of  the  rules  of  law, 
the  probable  intention  is  to  use  the  words  in  their  common 
and  vulgar  sense,  and  the  law  gives  them  a  different  inter- 
pretation for  the  purpose  of  sustaining  the  whole  will  in 
cases  where  the  implication  of  law  can  be  carried  into  effect. 

When  two  constructions  are  admissible,  either  may  be 
adopted,  but  when  one  construction  only  can  be  made  which 
is  consistent  with  the  will,  it  would  seem  that  that  should 
prevail,  and  not  another  which  would  overthrow  the  will. 
A  limitation  to  the  issue,  if  implied,  would  not  only  fail  of 
vesting  any  estate  in  the  heirs  of  the  body,  but  would  pre- 
vent the  limitation  over  from  vesting  in  any  event. 

It  seems  very  apparent,  therefore,  that  the  true  doctrine 
was  adopted  in  the  case  of  Atkinson  v,  Hutchinson,  and  if 
that  doctrine  has  indeed  been  overthrown,  the  framers  of 
the  statute  might  very  properly  have  restored  the  rule  pro- 
nounced by  lord  Macclesfield  and  approved  by  lord  Talbot 
and  Mr.  Justice  Buller.     They  might  also  have  provided, 
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that  in  all  cases  in  which  there  was  a  Hmitation  over  after  a 
failure  of  issue,  the  terms  employed  to  denote  that  circum- 
stance should  be  construed  to  refer  to  a  dying  without  issue 
living  at  the  time  of  the  death  of  the  ancestor,  when  the  in- 
tention was  to  give  an  estate  for  life  only  to  the  first  taker. 
But  the  general  provision  made  by  the  Revised  Statutes  is, 
that  in  all  cases  the  words  shall  have  that  construction;  so 
that  in  all  cases,  whatever  may  have  been  the  intention,  the 
first  taker  has  only  an  estate  for  life. 

In  many  of  the  reported  cases,  the  intention  was  clear,  to 
give  to  the  first  legatee  the  full  disposition  of  the  property, 
and  to  give  a  remainder  in  personal  property  if  the  legatee 
failed  to  dispose  of  it.  It  is  probable  that  the  statute  would 
be  construed  to  apply  to  all  such  cases ;  and  that  notwith- 
standing the  inconsistency  of  the  bequest,  a  uniform  con- 
struction must  be  given,  without  regard  to  the  intent  as 
manifested  on  a  view  of  the  whole  will  taken  together. 

s.  F.  D. 


ART.  IV.— ON  THE  PRESENT  STATE  OF  CRIMINAL  LEGISLA- 
TION IN  GERMANY. 

[Bj  profeMor  C.  J.  A.  Mittermaier,  of  Heidelberg.] 

The  criminal  law  is  a  branch  of  jurisprudence,  which,  more 
than  any  other,  is  influenced,  in  its  development,  by  the 
peculiar  habits  and  character  of  the  people  where  it  exists. 
It  happens,  therefore,  where  a  people  is  of  a  practical  turn, 
and  disposed  to  regard  things  chiefly  with  a  view  to  imme- 
diate utility,  that  this  subject  is  considered  only  in  that  way 
and  to  that  extent,  which  are  calculated  to  have  a  direct 
bearing  upon  society.  Little  resort  is  had  to  the  principles 
or  conclusions  of  science,  and  Httle  is  said  about  them ;  but 
that  law  is  treated  as  well  founded  which  seems  to  be  use- 
ful.  On  the  other  hand,  where  the  spirit  of  scientific  specu- 
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lation  prevails,  and  science  is  much  cultivated,  though  by 
persons  for  the  most  part  strangers  to  the  actual  business 
of  life,  institutions  will  be  modelled  with  reference  to  the 
principles  of  science,  and  even  to  the  extreme  deductions 
of  theory.  Here  people  will  venture  upon  all  that  seems 
to  have  in  its  support  these  principles;  and  ask  for  no 
firmer  base  to  a  law  than  science  affords. 

An  illustration  of  these  remarks  may  be  found  in  the 
great  difference  which  exists  between  the  law  of  crimes  in 
Germany  and  the  United  States  of  America.  The  inhabit- 
ants of  the  latter  country,  like  the  English,  are  of  a  prac- 
tical character,  and  aim  at  producing  the  highest  possible 
degree  of  convenience,  comfort,  and  security  for  society; 
witness,  in  evidence  of  this,  their  numerous  mechanical 
inventions,  and  their  extensive  means  of  communication 
established  between  place  and  place.  It  is  easy  to  con- 
ceive, that  here  their  criminal  jurisprudence  will  also 
assume  a  practical  character.  No  man,  here,  writes  long 
scientific  dissertations  on  the  principles  of  penal  law ;  but 
all  aim  at  the  production  of  good  laws,  which  shall  effect- 
ually guard  persons  and  property.  No  man  writes  on 
the  best  systematic  arrangement  of  laws;  but  all  wish 
to  see  such  clearness  and  distinctness  established  in  penal 
law,  that  every  citizen  may  know  what  is  permitted  and 
what  is  forbidden,  and  what  punishment  he  exposes  himself 
to.  There  is  also  here  a  certain  common  sense  among  the 
people,  which  enables  them  quickly  to  discern  their  real 
wants,  and  to  apply  the  proper  remedies.  This  practical 
character,  which  we  find  in  America  as  well  as  in  England, 
induces  her  legislators  to  regard  punishment  simply  as  a 
means  of  preventing  crime.  The  principle  of  intimidation^ 
adopted  by  some  criminalists,  finds  no  support  here. 

This  practical  character,  which  we  have  remarked,  shows 
itself  again  in  the  circumstance,  that  the  persons  placed  on 
the  commissions  for  codifying  the  laws  are  magistrates,  or 
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practising  lawyers,  well  acquainted  with  the  actual  affairs 
of  life,  and  disposed  in  their  legislation,  to  consult  clearness, 
proper  arrangement,  and  precision,  from  the  last  of  which 
arises  security ;  without  pushing  their  labors  far  into  the 
regions  of  science  or  theory.  Far  different  is  it  in  Germany. 
Here  there  is  a  greater  devotion  to  scientific  speculations. 
The  universities  exercise  a  very  extensive  influence.  And, 
as  entire  freedom  of  the  press  does  not  exist,  many  matters 
of  public  importance  are  only  discussed  in  large  books,  and 
not  in  journals.  The  people  take  no  part  in  this,  and  a 
general  taste  for  criticising  public  affairs  is  suppressed.  In 
regard  to  the  study  of  the  law,  the  professors  are  men  who 
have  had  no  opportunity,  as  practical  jurists,  of  coming  in 
contact  with  the  world.  The  custom  that  lawyers  should 
become  professors,  or  that  professors  of  law  should  be  at 
the  same  time  practising  lawyers,  does  not  exist.  There 
is,  however,  a  peculiar  feature  in  the  Grerman  universities, 
worthy  of  remark.  The  faculty  of  law  is  recognized  as  a 
tribunal  to  which  are  referred  questions,  arising  in  the 
forums  of  several  of  the  smaller  states  of  the  confederation, 
the  papers  in  the  matter  being  forwarded  under  seal ;  and 
the  judgment  of  the  faculty  has  the  full  effect  of  the  judg* 
ment  of  a  court  of  law.  This  institution  is  found  to  {Nro* 
duce  beneficial  results;  in  contributing  to  independence  in 
the  administration  of  justice  in  the  smaller  states,  and  also 
in  infusing  into  the  practice  of  law,  scientific  principles, 
and  keeping  the  courts  acquainted  with  the  progress  of 
jurisprudence;  while,  on  the  other  hand,  the  professors  find 
an  opportunity  of  applying  their  hands  as  practical  jurists., 
But  still  this  is  not  enough ;  as  a  judgment  pronounced 
simply  on  documents  and  papers  submitted  to  them,  with* 
out  any  public  hearing,  does  not  afford  the  professors  suffi* 
cient  means  of  becoming  acquainted  with  men,  the  worid, 
and  the  actual  affairs  of  life. 
In  Germany,  then,  we  are  accustomed  to  resort  to  science 
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in  illustration  of  the  penal  law  ;  to  frame  our  codes  upon 
principle,  and,  above  all,  to  subject  every  provision  to  a 
strict  test,  before  it  is  allowed  to  go  into  operation.  With 
us,  a  large  number  of  learned  men  have  been  strongly 
opposed  to  new  legislation.  Their  opposition  is  explained 
on  several  grounds.  Germany  is  without  any  general  and 
uniform  code  or  system  of  law ;  and  its  jurisprudence  is 
composed  of  the  Roman,  the  canon,  and  the  old  customary 
law.  The  study  of  these  several  ancient  systems,  by  the 
medium  of  foreign  languages,  required  extensive  historical 
and  philological  labors,  protracted  through  a  long  series  of 
years;  and  they,  who  had  addicted  themselves  to  these, 
were  unwilling  to  abandon  what  they  had  acquired  by 
such  painful  study ;  since,  in  the  event  of  new  legislation, 
these  ancient  researches  would  be  superfluous.  For  this 
reason,  many  learned  men  were  against  codification.  It  is 
also  to  be  remarked;  that  historical  studies,  like  those  above 
indicated,  have  a  tendency  to  produce  a  love  for  ancient 
institutions,  for  their  antiquity^s  sake ;  so  that  every  thing 
is  valued  that  is  old — as  what  existed  in  ancient  Rome — 
while  all  novdties  are  at  once  rejected. 

Much  has  been  done  in  Germany  for  the  science  of  penal 
law,  and  particularly  in  considering  its  philosophical  and 
historical  relations,  as  is  evident,  particularly  in  the  contro- 
versies with  regard  to  the  principles  which  should  form  the 
basis  of  punishment ;  the  principle  of  justice,  of  intimidation, 
of  prevention,  or  of  regeneration.  In  the  preparation  of  our 
penal  codes,  the  professors  have  always  exercised  a  great 
influence,  and  have  been  fond  of  bringing  every  thing  to 
the  test  of  their  theories. 

Another  great  difierence  between  the  criminal  legislation 
of  Germany  and  the  United  States  grows  out  of  the.  trial 
by  jury,  which  exists  in  the  latter  country,  but  is  unknown 
in  Germany,  except  in  those  provinces  on  the  Rhine,  which 
were  formerly  united  to  France.    Where  this  institution 
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exists,  the  criminal  law  will  be  simpler  and  shorter,  than  in 
other  countries ;  since  to  the  jury,  who  can  examine  the 
special  circumstances  of  different  cases,  may  be  left  a  con- 
siderable latitude  in  forming  their  decision.  Where,  on  the 
other  hand,  in  the  absence  of  juries,  the  decision  devolves 
upon  juridically  educated  judges,  appointed  by  the  govern- 
ment, all  possible  cases  must  be  foreseen  and  determined 
by  the  law,  which  will  be  the  binding  rule  that  the  judge 
must  follow ;  and  particularly  must  the  legislator  endeavor 
to  provide  strict  rules  for  the  decision  of  those  questions  of 
fact  which  are  submitted  to  the  judge.  It  results  from  this, 
that  the  codes  in  Germany  are  quite  minute  and  extensive, 
and  contain  many  rules  with  regard  to  points  and  questions 
which  can  only  be  properly  determined  by  viewing  their 
bearings  and  differei^ces  in  a  variety  of  combinations.  We 
will  give  some  examples  to  illustrate  our  meaning. 

Take  the  case  of  an  alleged  alienatio  mentis^  as  a  defence 
against  a  crime.  It  has  been  a  great  object  in  Germany 
to  incorporate  in  the  codes  some  well  defined  principles  on 
this  subject,  so  that  the  judge  may  know  in  all  cases  how 
to  determine.  To  this  end,  the  various  diseases  of  the 
mind  have  been  specified,  which,  according  to  the  will  of 
the  legislator,  should  be  a  groimd  for  the  discharge  of  the 
accused.  But  this  course  abridges  the  powers  of  the  judge; 
while,  at  the  same  time,  it  falls  short  of  its  object,  since  it 
is  Impossible  to  enumerate  all  the  cases  of  disease;  and  cer- 
tain complications  will  occasionally  present  themselves, 
which  the  law  has  not  foreseen,  but  which,  nevertheless, 
are  sufficient  to  justify  a  favorable  construction  for  the 
accused.  The  German  judge  must  exactly  follow  the  law, 
and  must  condemn,  where  this  does  not  clearly  justify  the 
contrary  course.  But,  on  the  other  hand,  a  jury  is  better 
situated.  They  can  investigate  all  the  individual  habits  of 
the  accused,  and  enter  into  the  peculiar  circumstances  of 
the  case,  and  if  they  do  not  find  criminality,  they  will  ren- 
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der  their  verdict  of  not  guilty,  without  being  obliged  to 
assign  any  reasons  for  their  conclusion.  A  system  of  legis- 
lation, then,  which  recognizes  the  trial  by  jury,  need  not 
lay  down  a  large  nnmber  of  rules,  or  establish  distinctions 
in  the  law  of  different  cases.  The  American  legislator  can 
leave  all  these  to  the  jury ;  while  the  German  endeavors  to 
provide  for  them  by  distinct  articles  of  his  code. 

Take  another  case,  which  in  Germany  is  full  of  difficulty, 
on  the  effect  of  the  consent  of  the  person  against  whom  a 
crime  is  committed,  as,  where  a  man  has  made  up  his 
mind  to  die,  and  requests  another  to  kill  him:  must  the 
latter  be  held  innocent?  Many  of  the  codes  undertake  to 
lay  down  rules  for  the  decision  of  this  question,  but,  to  no 
purpose,  since  it  can  only  be  determined  by  a  careful  exam- 
ination of  the  circumstances  of  each  case.  For  example, 
suppose  a  person,  lying  on  a  death-bed,  sinking  under 
incurable  wounds,  in  the  extremity  of  his  sufferings  calls 
upon  his  friend  to  kill  him,  saying  that  he  can  no  longer 
endure  his  agonies,  or  even  await  the  momentary  relief  of 
the  physician ;  the  friend,  who  under  such  circumstances, 
yields  to  such  a  request  and  takes  away  human  life,  is 
much  less  guilty  than  he  who  kills  his  neighbor,  whom  he 
meets  in  the  street;  the  latter,  under  a  momentary  im- 
pression, that  some  misfortune  had  occurred  to  him,  having 
expressed  a  wish  to  die. 

Two  courses  seem  to  be  open  to  the  legislator.  Either  he 
may  aim  at  providing  rules  for  all  possible  cases ;  in  which 
case  he  must  swell  his  code  very  much,  and  fill  it  with 
innumerable  distinctions.  Or,  he  may  abandon  the  idea  of 
determining  all  these  by  the  letter  of  the  law,  in  which  case 
it  will  be  best  to  leave  them  to  be  decided  by  the  jury. 

The  condition  of  the  science  of  jurisprudence  in  a  coun- 
try cannot  fail  to  exercise  an  influence  on  its  legislation. 
The  law-maker  should  avail  himself  of  the  conclusions  of 
science,  in  setting  aside  recognized  prejudices,  and  in  estab- 
5* 
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lishing  sounder  principles.  Many  qaestions  of  criminal 
law  will  be  supported  by  the  general  rules  of  justice,  and 
the  clearer  these  rules  are  developed  by  science,  the 
better  will  be  the  legislation.  Many  distinctions  will  also 
be  stated,  by  means  of  scientific  discussions;  as,  for  instance, 
in  a  case  of  attempt  to  commit  a  crime,  or  the  different  sorts 
or  degrees  of  accomplices.  And,  in  this  connexion,  it  must 
be  remarked,  that  the  German  legislator  finds  ample  aid 
from  science.  For  centuries,  Germany  has  possessed  great 
jurists ;  and  during  the  last  fiAy  years  much  has  been  done 
for  criminal  jurisprudence.  We  have  many  remarkable 
works,  which  ably  treat  of  the  right  of  the  state  to  punish, 
the  conditions  of  just  punishment,  and  the  principles  by 
which  an  accusation  of  crime  must  be  supported ;  and  in 
these  will  be  found  many  applications  of  important  theories, 
which  are  well  worthy  of  bemg  followed. 

And  here  we  must  revert  to  a  peculiarity  in  the  German 
study  of  jurisprudence.  We  have  the  Roman  law,  and 
after  that,  the  old  German  law,  which  covers  those  cases 
not  provided  for  by  the  first.  Now,  this  Roman  law,  which 
is  a  collection  of  decisions  made  by  the  jurists  and  by  the 
emperors,  not  only  does  not  contain  a  complete  system  of 
legislation,  but  has  many  contradictions.  Extensive  his- 
torical attainments,  to  the  acquisition  of  which  a  whole  life 
may  be  devoted,  are  requisite  to  the  proper  study  of  this 
law ;  and  this  causes  the  minds  of  those  who  cultivate  it,  to 
incline  with  a  peculiar  bias  towards  such  antiquarian 
researches  as  throw  light  on  their  favorite  pursuit. 

The  next  source  of  criminal  law  in  Germany,  after  the 
Roman  jurisprudence,  is  an  ancient  collection  made  in 
1532,  which  was  good  for  the  time,  but  by  no  means  con- 
tained a  complete  system  of  criminal  legislation.  This 
collection  is  called  the  Carolina,  and  was  published  by  the 
emperor  Charles  Y.  It  provides  many  severe  punishments, 
particularly  death ;  also  mutilation,  as,  for  example,  slitting 
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of  the  nose,  the  ears,  and  the  like.  And,  again,  for  many 
crimes,  no  punishment  is  provided  at  all.  The  German 
jurists  have  endeavored,  by  their  juridical  studies,  to  bring 
this  collection  of  1532,  into  harmony  ttrith  the  old  Roman 
criminal  law ;  and  this,  again,  has  given  a  peculiar  turn  to 
their  pursuits,  through  which  the  practical  wants  of  life 
have  been  overlooked.  It  was  perceived,  that  a  collection 
issued  three  hundred  years  ago  was  not  suitable  to  the  pre* 
sent  times ;  thus,  for  instance,  it  does  not  provide  any 
punishment  by  means  of  imprisonment ;  whereas,  at  the 
present  time,  this  has  become  a  general  punishment  For 
the  punishment  of  death  was  established  by  the  law  of 
1532,  as  a  universal  punishment  for  the  most  cases;  where- 
as, the  better  judgment  of  our  days  would  award  it  only  to 
the  worst  crimes. 

The  students  of  criminal  law  range  themselves  in  parties. 
Some  are  for  resorting  to  the  old  law,  and  expoundhig  it  by 
the  light  of  history,  and  holding  by  that  which  has  been 
once  established.  Others  allow  themselves,  in  various 
ways,  to  adopt  different  distinctions  and  means,  in  order  to 
avoid  the  old  law,  and,  pushing  their  views  to  extremes, 
make  their  system  so  mild  as  almost  to  do  away  with 
penal  law.  Others,  again,  follow  the  philosophical  spirit, 
which  for  the  last  forty  years,  has  occupied  the  best  minds. 
They  invoke  the  aid  of  philosophy  in  establishing  the 
general  principles  of  penal  law,  and  determine  all  questions 
with  reference  to  these.  For  instance,  if  the  question 
arises,  whether  it  is  a  criminal  attempt,  where  a  person 
intended  to  poison  another,  as  with  arsenic,  but,  through 
some  mistake  or  change,  administered  sugar  instead,  this 
matter  is  treated  by  different  jurists  according  to  the 
schools  to  which  they  belong.  The  partizans,  who  hold 
that  the  object  of  punishment  is  intimidation,  or  the  pre- 
vention of  crime,  are  for  punishment  in  this  case;  for,  say 
they,  the  person,  who  this  time  gave  sugar  only,  the  next 
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time  will  be  more  wary,  and  be  snre  to  administer  poison; 
wherefore,  he  should  be  intimidated.  On  the  other  hand, 
the  supporters  of  the  principle,  known  as  that  of  justice, 
hold  that  he  is  not  punishable;  since  he  has  done  nothing 
forbidden  by  the  law ;  for  the  law  does  not  forbid  giving 
sugar  to  another. 

From  this  condition  of  the  science  of  penal  law,  it  is 
evident  that  it  was  cultivated  in  a  too  one*sided  way.  All 
are  disposed  either  to  explain  it  by  history,  or  solve  its 
questions  by  philosophy.  Its  practical  character  has  not 
been  enough  studied.  The  manners  of  the  people,  the  wants 
of  the  age,  the  experience  of  the  actual  working  of  certain 
punishments,  were  not  sufficiently  regarded.  The  influence 
of  these  mis-directed  studies  over  German  criminal  legisla- 
tion, appears,  in  the  prevalent  opinion,  that  codes  must  be 
fashioned  according  to  system,  in  the  want  of  clear  practical 
views,  and  in  a  too  great  adherence  to  hitherto  received 
notions. 

The  consideration  of  the  different  criminal  codes  of  Ger- 
many may  come  under  the  following  heads. 

I.  Prussia.  The  first  attempt  in  Germany  to  codify  the 
criminal  law  was  the  Prussian  code  of  1793.  .  This  con- 
tains one  thousand  five  hundred  and  seventy-seven  articles. 
The  hope  was  indulged  in  Prussia,  that,  by  the  number 
and  minuteness  of  its  provisions,  all  possible  cases  might 
be  determined  by  the  law.  Notwithstanding  the  details 
of  this  code,  there  is  no  country,  in  which  so  many  expo- 
sitions, supplements  and  ordinances,  have  been  found  ne- 
cessary in  order  to  illustrate  the  legislation,  as  in  Prussia. 
The  reason  of  this  is  to  be  found  in  the  obscurity  of  the 
code,  and  in  the  great  number  of  rules,  by  which  the  judge, 
instead  of  being  assisted,  is  often  led  into  error.  Thus, 
there  are  no  distinct  definitions  of  crimes  laid  down,  but 
certain  punishments  provided  for  certain  possible  cases,  so 
that  the  judge  may  easily  find  contradictions  between  the 
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roles  touching  a  particular  class  of  crimes,  and  the  loose 
notions  of  crime  in  general. 

It  is  apparent  in  every  part  of  this  code,  that  the  legisla- 
tor, in  determining  the  different  punishments,  was  gov- 
erned by  the  principle  of  intimidation.  The  severest  pun- 
ishments are  established;  that  of  death  occurring  very 
often ;  and  the  law  even  contemplates  death  by  fire,  and  by 
the  wheel.  For  political  offences,  again,  death  is  a  very 
frequent  punishment  According  to  article  ninety-five, 
even  the  innocent  children  of  a  person  guilty  of  high  trea- 
son may  be  imprisoned  for  life.  A  person  guilty  of  mis- 
prision of  treason  (and  not  an  accomplice)  may  be  impri- 
soned for  a  period  ranging  from  ten  years  to  imprisonment 
for  life.  This  code  also  contains  a  large  number  of  regula- 
tions in  matters  of  police,  and  provides  punishments  for 
those  who  omit  any  of  the  appointed  observances.  Accord- 
ing to  the  articles  one  hundred  and  twenty-two  and  one 
hundred  and  twenty-four,  it  is  a  punishable  offence  to  write 
a  letter  in  cypher  to  any  one  in  an  enemy's  country  during 
war;  so  that  a  son  in  Berlin,  writing  to  his  father  in  Paris, 
in  this  manner  and  in  time  of  war,  on  family  matters  and 
without  any  reference  to  politics,  would  be  punishable. 

II.  Austria,  A  step  in  codification  was  made  by  the 
Austrian  criminal  code  of  1803.  This  is  characterized  by 
great  simplicity  and  lenity.  The  criminal  code,  not  includ- 
ing the  procedure,  contains  only  two  hundred  and  ten 
articles.  Certain  general  principles  are  declared,  which 
are  calculated  to  guide  the  judge,  and  yet  allow  sufficient 
latitude  to  his  own  judgptient.  The  language  of  the  law  is 
clear.  A  definition  of  each  crime  is  first  established;  then 
follow  provisions  for  the  different  classes  and  degrees  of 
criminality.  The  punishment  of  death  occurs  very  often  ; 
but  not  so  frequently  as  in  the  Prussian  code.  A  certain 
maximum  and  minimutn  of  punishment  by  imprisonment 
are  established,  as,  for  instance,  from  five  to  ten  years ;  so 


Digitized  by 


Google 


73  Criminal  LegiskUum  in  Oermany.  [Oct. 

that  the  judge  in  particular  cases  may  determine  the  degree 
of  punishment,  according  to  the  justice  of  the  case.  This 
code  has  given  much  satisfaction  in  Austria.  Complaints 
are  very  rarely  made  of  any  want  of  clearness  in  its  provi- 
sions ;  so  that  very  few  expositions  of  it  have  been  found 
necessary. 

In  connexion  with  this  code  of  the  criminal  law,  is  another 
code,  forming  a  second  part,  which  treats  of  offences  cogni- 
zable by  the  police.  This  contains  two  hundred  and  sev- 
enty-five articles,  and  is  the  first  instance  in  Germany  of 
an  attempt  at  such  a  codification.  The  object  was  to  pro- 
vide for  a  class  of  petty  offences,  as,  for  instance,  stealing 
less  than  five  florins  (about  $2,25  of  money  of  the  United 
States),  unaccompanied  by  a^ravating  circumstances ;  also 
for  many  offences  against  decency,  as  adultery,  in  such  way, 
that  they  might  be  exempted  from  the  high  criminal  pun- 
ishments, and  also  delivered  over  to  the  proper  adjudication 
of  the  police. 

III.  Bavaria,  The  Bavarian  criminal  code  marks  a  new 
era  in  the  criminal  legislation  of  Germany.  Its  author  was 
Feuerbach,  one  of  the  greatest  jurists  of  Germany,  and  who 
has  infused  his  own  peculiar  theory  into  his  code.  While 
still  quite  young,  with  little  knowledge  of  the  world,  and 
no  acquaintance  with  practice,  he  received,  in  his  character 
of  professor,  a  commission  to  prepare  a  code  for  Bavaria. 
Further,  he  was  neither  a  Bavarian  born,  nor  had  he  ever 
lived  in  Bavaria ;  from  which  circumstance,  he  knew  very 
little  of  the  people  or  their  character.  As  a  teacher  of 
criminal  jurisprudence,  he  was  the  founder  of  a  new  theory, 
which  refers  all  punishment  to  a  refined  principle  of  intimi- 
dation. It  was  deduced,  from  this  principle,  that  every 
citizen  should  be  deterred  from  the  commission  of  crime, 
by  a  dread  of  the  pains  of  punishment ;  that  the  law  must 
provide  in  such  wise,  that  its  own  influence,  and,  therefore, 
the  fear  of  the  threatened  punishment,  should  be  more  pow- 
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erfnl  than  the  temptation  to  crime.  Feuerbach,  also,  was 
the  first  person  in  the  science,  to  combat  the  prevailing 
habit,  in  the  application  of  the  criminal  law,  of  finding 
means  of  mitigating  the  text  of  the  law.  He  held,  that  the 
law  would  be  more  efficient,  if  it  were  so  fixed,  that  each 
citizen  should  know  before-hand  what  punishment  would 
follow  his  ofience.  On  this  account,  he  was  unwilling  to 
leave  a  great  latitude  to  the  discretion  of  the  judges.  It 
was  also  his  strong  opinion,  that  every  thing  in  codes  should 
be  expressed  with  the  greatest  distinctness.  The  Bavarian 
code  is  explained  by  reference  to  these  views  of  its  author, 
since  they  all  entered  into  its  composition. 

The  code  contains  four  hundred  and  fifty-nine  articles. 
It  is  very  severe,  as  Feuerbach  wished  to  deter  from  the 
commission  of  crimes,  by  threatening  heavy  penalties.  The 
greater  the  opportunity  to  commit  a  crime,  and,  by  conse- 
quence, the  greater  the  temptation  to  it,  so  much  the  severer 
must  be  the  punishment  established.  Thus,  whoever  stole 
wood  io  a  forest,  fruit  from  orchards,  or  garden-fruit  in  the 
night,  was  punished,  according  to  the  two  hundred  and 
eighteenth  article,  with  imprisonment  for  at  least  a  year ; 
because  these  things,  by  their  exposed  situation,  are  particu-^ 
larly  liable  to  be  stolen. 

Another  fundamental  principle  of  the  code  was  to  give 
the  judge  the  smallest  possible  discretion  in  the  application 
of  the  punishments.  And  as  Feuerbach  wished  to  provide 
for  ail  possible  cases,  the  judge  was  obliged  to  pronounce 
the  pre-appointed  punishment,  no  matter  how  many  grounds 
for  mitigating  it  should  be  found  to  exist ;  for  he  could  not 
venture  to  take  these  into  consideration,  if  the  law  did  not 
authorize  it.  Feuerbach  was  a  person  of  talents  and  acute* 
ness;  but,  as  we  have  already  remarked,  not  a  practical  jurist, 
nor  sufficiently  acquainted  with  the  affairs  of  life ;  so  that 
in  determining  the  punishments  for  certain  offences  he  was 
governed  entirely  by  the  views  he  had  formed  in  his  study ; 
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the  cases  that  he  had  contemplated  would  occur  under 
entirely  different  circumstances,  lessening  materially  the 
degree  of  guilt;  but  these  degrees  he  had  not  provided  for, 
so  that  the  punishment  to  be  awarded,  according  to  the 
letter  of  the  law,  was  too  severe.  The  consequence  was 
that  a  general  complaint  arose  in  Bavaria  on  this  account 
The  people  abstained  from  complaining  of  crimes,  rather 
than  become  the  means  of  inflicting  such  severe  punishments; 
the  witnesses  endeavored  to  weaken  their  evidence,  or  to 
withhold  it  entirely;  and  the  king  was  constantly  obliged 
to  exercise  his  pardoning  power,  because  of  the  difficulty  of 
carrying  these  hard  punishments  into  execution ;  so  that,  at 
last,  the  people  no  longer  believed  that  the  punishments 
would  be  awarded,  and,  therefore,  the  law  ceased  to  deter 
from  crime.  Things  went  on  in  this  way  till  the  king  saw 
himself  obliged,  by  a  law  bearing  date  the  25th  March, 
1816,  to  alter  the  provisions  of  the  code  in  regard  to  steal- 
ing, and  to  substitute  much  milder  punishments. 

The  Bavarian  code  is  remarkable  for  its  correct  compo- 
sition, so  that,  in  many  of  its  articles,  it  may  be  regarded  as 
a  model  of  clear  law-language.  It  also  contains  many  rules, 
for  the  determination,  in  a  clear  and  short  way,  of  certain 
controverted  questions ;  as,  for  instance,  in  article  one  hun- 
dred and  forty-three,  on  the  deadliness  of  wounds.  It  also 
contains  a  very  extensive  general  part,  in  which  many  of 
the  general  principles  belonging  to  the  science  are  enun- 
tiated.  Here  are  definitions,  as,  for  instance,  of  the  notions 
of  fraud  {dolus.)  Further,  it  has  been  attempted  to  lay 
down  some  general  rules  with  regard  to  principals,  aiders  and 
abettors,  exciters  to  the  commission  of  crime,  and  to  deter- 
mine for  each  of  these  the  punishment  From  this  general- 
ization, many  hardships  have  arisen  in  the  application  of 
the  punishment ;  since  these  general  rules  do  not  properly 
reach  certain  crimes,  and  yet  must  be  put  in  execution. 
Again,  the  grounds  are  specified,  according  to  which  the 
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judge  may  determine  the  accusation  to  be  established ;  but  as 
it  is  not  possible  to  know  beforehand  all  these  grounds,  and 
to  declare  them  in  a  code,  the  Bavarian  judge,  to  whose 
discretion  too  little  is  thus  left,  is  often  obliged  to  condemn, 
where  a  jury  would  have  acquitted.  Again,  this  code  con- 
tains a  systematic  exposition  of  crimes  imder  certain  gen- 
eral points  of  view ;  thus,  for  instance,  rape  is  treated  of  in 
the  chapter  on  the  injuries  to  the  person ;  so  that  many 
crimes  are  brought  under  one  view. 

The  Bavarian  code,  on  account  of  its  clearness,  met  with 
a  general  acceptance  in  Germany ;  but,  in  Bavaria  itself,  as 
early  as  1822,  the  king  declared  to  the  chcmibers,  that  it 
had  not  answered  expectations.  In  1822,  in  1827,  and  in 
1831,  new  projects  were  brought  forward,  much  milder  and 
simpler ;  but  they  have  not  yet  been  enacted. 

IV.  Saxony  and  Wurtemberg.  Another  eta  is  marked 
by  the  criminal  codes  of  the  kingdoms  of  Sa^xony  and  Wur- 
temberg. Both  of  these  codes  were  published  in  1838.  That 
of  Saxony  contains  three  hundred  and  twenty-six  articles. 
Both  have  avoided  many  of  .the  faults  of  that  of  Bavaria. 
Both  are  remarkable,  as  being  the  first  codes  in  Germany 
that  have  emanated  from  constitutional  governments,  and 
by  consequence,  been  subjected  to  the  criticism  of  the  repre- 
sentative chambers.  The  result  of  this  has  been  to  enlarge 
our  experience  of  codification,  and  to  subject  it  to  some  new 
tests.  For,  in  the  chambers,  where  resolutions  are  passed  by  a 
majority  of  voices,  a  resolution  has  been  often  adopted  incon- 
sistent with  the  entire  system  of  the  proposed  code,  or  with 
certain  articles.  In  such  a  chamber,  there  are  many  per- 
sons, we  may  say,  the  largest  part,  who  are  not  jurists,  but 
who  join  in  the  discussion  and  give  their  votes.  These  per- 
sons, who  do  not  comprehend  the  effect  of  legal  ideas,  and 
cannot  see  the  legal  consequences  of  their  own  views,  con- 
tribute, by  their  votes,  to  the  passing  of  resolutions,  which 
are  not  conformable  to  their  expectations.     It  is  also  to  be 
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remarked,  that  those  persons,  who  are  not  jurists,  are  partic- 
ularly severe  against  all  crimes,  by  which  they  imagine  they 
may  themselves  be  injured ;  as,  for  instance,  stealing.  So, 
the  chambers  are  always  in  favor  of  the  severest  punish- 
ments for  crimes  against  property.  In  countries,  where, 
according  to  the  constitution,  there  are  two  chambers,  the 
project  must  undergo  the  correction  of  both.  Each  of  these, 
often  ranged  in  opposition  to  each  other  on  political  grounds, 
adopts  those  views  which  are  particularly  avoided  by  the 
other.  The  discussion  is  a  battle-field  of  two  parties,  each 
of  whom  wishes  to  establish  its  own  ideas.  The  govern- 
ment, that  introduced  the  project,  will  not  recede ;  neither 
chamber  is  willing  to  yield  to  the  other ;  until,  at  last,  in 
order  to  secure  the  passage  of  the  code,  one  of  the  chambers 
must  yield  contrary  to  its  convictions ;  and  many  articles 
thus  find  their  way  into  the  law,  which  cannot  be  justified  in 
themselves,  but  which  are  the  result  of  compromise.  From 
this  it  happens,  that  language  of  an  indeterminate  meaning 
is  chosen,  to  which  the  government  and  chamber  attach 
difierent  meanings.  Constitutional  forms  of  government 
are  still  so  recent  in  Germany,  that  the  proper  sense  for 
them  is  not  yet  developed. 

The  Saxon  and  Wurtemberger  codes  differ  from  the  Ba- 
varian in  the  following  particulars. 

1.  In  a  greater  mildness  of  punishment.  Death  is  resorted 
to  less;  as  for  instance,  in  cases  of  robbery,  burning  of  a 
house,  and  political  offences. 

2.  Imprisonment  for  life  is  not  absolutely  fixed  as  in  the 
Bavarian  code,  where  the  judge  is  obliged,  in  applying  the 
law,  to  award  a  pre-determined  punishment,  even  in  cases 
presenting  different  degrees  of  guilt.  By  the  Wurtemberger 
code,  the  judge  in  passing  sentence  upon  certain  crimes, 
as,  for  instance,  robbery  and  house-burning  under  aggra- 
vated circumstances,  may  award  a  punishment  in  the  house 
of  correction,  ranging  from  twelve  years  to  imprisonment 
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for  life.  In  the  exercise  of  this  discretion,  the  imprisonment 
for  life  will  be  reserved  for  the  worst  cases. 

3.  Both  codes  allow  the  judge  greater  latitude  in  deter- 
mining the  punishment;  as,  for  instance,  imprisonment  from 
four  to  sixteen  years,  either  in  the  house  of  correction  or 
penitentiary,  is  fixed  by  the  law  for  a  certain  crime,  thus 
leaving  to  the  judge  the  exercise  of  a  discretion,  according 
to  the  degree  of  criminalty,  even  to  reducing  the  punish- 
ment in  small  matters  to  four  years. 

4  The  Saxon  and  Wurtemberger  are  simpler;  nor  do 
they  specify  so  many  cases  for  punishment  as  the  Bavarian. 
For  instance,  by  the  latter  code  every  attempt  to  commit  a 
crime  is  punished,  though  it  has  as  yet  only  shown  itself  in 
the  preparations  made ;  as  in  the  case  of  a  person  who  only 
bought  poison,  or  a  pistol,  in  order  to  kill  his  enemy.  On  the 
contrary,  in  Saxony  and  Wurtemberg,  the  attempt  is  pun- 
ished only  where  there  has  been  an  actual  commencement 
of  the  perpetration  of  the  crime.  According  to  the  Bavarian 
code,  every  person  guilty  of  misprision  of  a  crime  is  pun- 
ished ;  by  the  new  codes,  this  is  done  only  in  cases  of  high 
crimes. 

6.  The  Saxon  and  Wurtemberger  codes  have  rejected 
many  definitions  and  general  rules,  which  simply  belong  to 
science,  as,  for  instance,  the  idea  of  clolus. 

6.  They  allow  the  judge  the  power  to  mitigate  the  pun- 
ishments, to  such  an  extent  that  he  can  exempt  from  death, 
or  award  a  less  punishment  than  the  minimum  fixed  by  the 
law ;  as  where  a  person  is  not  entirely,  but  to  a  certain  ex- 
tent imbecile ;  or  does  not  labor  under  total  madness,  but  has 
lost  his  consciousness. 

y.  Baden.  A  new  step  has  been  made  by  the  project  of 
the  Baden  criminal  code,  which  was  submitted  to  the 
chambers  in  1839,  and  will  soon  go  into  operation.  This 
not  only  contains  all  the  improvements  of  the  last  two 
codes ;  but  goes  much  farther,  and  is  more  logical. 
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1st.  It  proceeds  on  the  principle  of  justice,  in  regulating 
its  scale  of  punishments;  so  that,  unlike  other  codes,  it 
does  not  threaten  severe  punishments  in  order  to  deter  from 
the  commission  of  crime,  but,  seeking  to  establish  a  har- 
mony between  the  magnitude  of  the  offence  and  the  pun- 
ishment, visits  different  crimes  with  their  proportionate 
inflictions. 

2d.  It  recognizes  the  truth,  that  the  legislator  cannot  fore- 
see all  possible  cases  and  provide  before  hand  for  their  just 
punishment.  On  this  account,  it  allows  the  judge  to  award 
the  proper  punishment  due  to  the  crime  of  the  accused,  giv- 
ing him  a  large  discretion  in  the  selection  from  among  dif- 
ferent punishments. 

3d.  But,  that  the  bare  will  of  the  judge  may  not  pre- 
dominate, the  code  fixes  several  gradations  in  different 
crimes,  and  awards  to  each  a  proportionate  punishment. 

4th.  With  the  exception  of  capital  punishment,  which  is 
only  provided  for  certain  of  the  highest  crimes,  there  is  none 
which  is  absolute  and  invariable.  The  judge  is  allowed  to 
choose  between  severe  punishments;  and,  in  most  cases, 
where  there  are  attenuating  circumstances,  he  may  award 
even  a  smaller  one  than  that  fixed  by  the  law. 

6th.  The  Badish  project  proposes  to  change  a  system 
common  in  Europe  and  particularly  in  Germany,  according 
to  which  certain  punishments  carried  with  them  a  loss  of 
honor,  the  effect  of  which  was  to  prevent  a  person,  who 
had  been  subjected  to  them,  as,  for  instance,  to  the  house  of 
correction,  from  ever  afterwards  holding  any  public  oflice, 
and  from  exercising  political  rights  as  an  elector.  This  is 
an  unjust  system.  Since  the  result  of  it  is,  that  crimes, 
the  most  different  from  each  other,  draw  after  them  this 
severe  loss,  provided,  only,  that  the  condemned  persons  be 
sent  to  the  house  of  correction,  although  their  offences, 
according  to  the  ideas  of  the  world  and  the  motives  of  the 
parties,  may  have  nothing  dishonorable.  Thus,  for  instance, 
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manslaughter  is  punished  by  imprisonment  in  the  house  of 
correction  from  eight  to  sixteen  years,  and,  therefore, 
attended  with  a  loss  of  honor ;  while,  on  the  other  hand, 
there  are  many  petty  offences,  which  are  not  punished  with 
a  long  imprisonment,  and  in  the  house  of  correction;  so  that 
the  persons  who  have  committed  them  do  not  suffer  this 
loss,  although  their  conduct  is  vile,  and,  according  to  the 
sense  of  the  public,  dishonorable,  as,  in  cases  of  stealing 
and  fraud.  Further,  this  loss  of  honor  continues  for  life, 
after  the  period  of  imprisonment  has  expired,  and,  therefore, 
operates  as  a  perpetual  brand,  which  hinders  the  amend- 
ment of  the  criminal.  These  considerations  determined  the 
Badish  commissioners  to  depart  from  the  old  system.  They 
propose  to  leave  to  the  court  the  inquiry  in  each  case,  as  to 
the  circumstances  imparting  dishonor,  which  accompany 
the  criniinality,  and  to  enable  it  to  sentence  to  the  house  of 
conection,  without  this  of  itself  working  a  loss  of  honor,  if 
the  court  has  found  alleviating  circumstances,  and  so  declares 
in  its  judgment  Also,  the  court  is  enabled,  in  cases  where 
a  party  is  sentenced  for  only  a  short  period,  to  couple  with 
this  judgment  a  loss  of  honor,  if  the  offence  be  one  involv- 
ing gross  turpitude.  But,  if  the  party  behaves  himself  well 
for  five  years  after  the  expiration  of  the  punishment,  the 
court  may  restore  him  to  his  former  condition,  and  rehabili- 
tate him. 

In  another  articte  we  intend  to  speak  of  the  further  pro- 
gress of  criminal  legislation  in  Germany. 


ART.  v.— OF  THE  CAUSES   OF   PAUPERISM   AND   CRIMINAL 
LEGISLATION. 

[The  following  article  confists  of  Lectares  xii.  and  xiii.,  which,  by  the  per- 
minion  of  Mr.  Combe'i  publishers,  are  reprinted  entire  from  his  lectures  on 
moral  phUosophy,  recently  published  in  Boston,  a  short  notice  of  which  ap- 
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peand  in  oar  last  tiiimber.  In  oar  nezt|  we  shiU  probablj  repablish  lectore 
ziv.|  which  treats  of  the  dutj  of  aociety  in  regard  to  criminal  legislation  and 
prison  discipline.] 

In  the  immediately  preceding  lecture,  I  entered  upon  the 
consideration  of  the  social  duty  of  providing  for  the  poor. 
The  removal  of  the  causes  of  pauperism,  it  was  observed, 
ought  to  be  attended  to,  as  well  as  the  alleviation  of  the 
misery  attending  it.  One  great  cause  of  pauperism  is  bodily 
and  mental  defect ;  and  it  was  held  that  those  so  afflicted 
should  be  maintained  by  society. 

Another  cause  of  pauperism  is,  the  habit  of  indulging  in 
the  use  of  intoxicating  liquors.  This  practice  undermines 
the  health  of  the  whole  nervous  system,  through  which  it 
operates  most  injuriously  on  the  mind.  The  organs  of  the 
animal  propensities  are  the  largest  in  the  brain,  and  the  in- 
fluence of  intoxicating  liquors  is  the  following.  They  in- 
crease the  action  of  the  heart,  and  cause  an  increased  flow 
of  blood  to  the  head.  ITie  blood  circulates  most  freely  in 
the  largest  organs,  for  they  have  the  largest  blood  vessels. 
It  stimulates  them  to  unwonted  activity,  while  by  over- 
charging the  vessels,  it  oppresses  the  smaller  organs  of  the 
moral  sentiments,  and  intellectual  faculties.  It  thus  pro- 
duces a  temporary  suspension  of  the  functions  of  the  latter 
powers,  and  the  human  being,  in  a  state  of  inebriety,  resem- 
bles an  intoxicated  inferior  animal ;  his  reason  is  suspended, 
while  his  animal  powers  are  stimulated  to  unwonted  activ- 
ity. The  intoxicating  fluid  also  stimulates  the  nervous  sys- 
tem directly,  by  its  influence  on  the  nervous  coat  of  the 
stomach,  and  excites  the  whole  organs  of  sensation,  for  the 
time,  into  more  vivid  action.  Hence  the  drunkard  enjoys  a 
momentary  happiness ;  but  when  the  stimulus  is  withdrawn, 
the  tone  of  the  system  sinks  as  far  below  the  healthy  state, 
as  during  intoxication  it  had  been  raised  above  it.  He  then 
feels  a  painful  prostration  of  strength  and  vivacity,  a  sen- 
sation of  deprivation,  and  a  strong  craving  for  a  renewed 
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supply  of  alcohol  to  recruit  his  exhausted  vigor.  Daring 
intoxication,  the  moral  and  intellectual  faculties,  owing  to 
the  congestion  in  these  organs,  are  incapable  of  making  any 
osefal  effort,  while  in  the  intervals  between  different  de- 
bauches, the  brain  is  so  exhausted  and  enfeebled,  that  it  is 
equally  unfit  to  execute  any  vigorous  purpose.  The  halnt- 
ual  drunkard  thus  sinks  into  the  condition  of  a  complete 
imbecile,  and  may  become  a  burden  on  the  industrious  por- 
tion of  the  community  for  his  maintenance. 

The  causes  of  individuals  falling  into  these  habits  are 
various.  One  is  a  hereditary  predisposition.  If  the  parents, 
or  one  of  them,  have  been  habitually  addicted  to  the  same 
vice,  its  consequences  affect  their  physical  constitution,  and 
they  transmit  a  weakened  organization  to  their  children. 
This  doctrine  has  been  ridiculed,  as  if  we  taught  that  chil- 
dren are  bom  drunk.  They  are  no  more  born  drunk  than 
they  are  born  in  a  passion ;  but  they  certainly  are  born  with 
conditions  of  brain  that  tend  ultimately  to  produce  in  them 
a  love  for  intoxicating  fluids. 

Another  cause  of  the  tendency  to  drunkenness  appears  to 
be  excessive  labor  with  low  diet  The  nervous  energy  is 
exhausted  through  the  medium  of  the  muscles,  and  the 
stimulus  of  alcohol  is  felt  to  be  extremely  grateful,  in  restor- 
ing sensations  of  life,  vigor  and  enjoyment.  This  cause  may 
be  removed  by  moderating  the  extent  of  labor,  and  improv- 
ing the  quality  of  the  food.  If  alcohol  were  withheld,  and 
a  nourishing  diet  supplied  to  such  men,  they  would,  after  a 
few  weeks,  be  surprised  at  the  pleasurable  feelings  which 
they  would  experience  from  this  better  means  of  supplying 
the  waste  of  their  systems. 

An  additional  cause  of  intoxication  is  found  in  ignorance. 
When  an  individual  enjoys  high  health  and  a  tolerably  well- 
developed  brain,  he  feels  a  craving  for  enjoyment;  a  desire 
to  be  happy,  and  to  be  surrounded  by  happy  friends.  If  he 
be  uneducated  and  ignorant,  his  faculties  want  objects  on. 

VOL.  XXIV. — ^NO.  XLVII.  6 
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which  they  may  expand  themselves,  and  he  discovers  that 
intoxicating  liquors  will  excite  all  his  faculties  into  action, 
and  give  him  a  vivid  experience,  for  the  time,  of  the  pleas- 
ures of  which  he  is  in  quest.  The  bottle,  for  the  sake  of 
this  artificial  stimulus,  is  then  resorted  to,  instead  of  the 
objects  in  nature  related  to  the  faculties,  the  study  of  which 
was  intended  by  the  creator  as  the  natural  excitement  of 
the  mind,  calculated  at  once  to  render  us  happy,  and  to  do 
us  good.  This  was  the  real  source  of  the  drunkenness  which 
disgraced  the  aristocracy  of  Britain  in  the  last  generation. 
I  am  old  enough  to  have  seen  the  last  dying  disgraces  of 
that  age.  They  were  imperfectly  educated,  had  few  or  no 
mental  resources,  and  betook  themselves  to  drinking  for  the 
sake  of  mental  stimulus,  almost  as  a  last  resource.  This 
view  afibrds  also  an  explanation  of  the  fact  that  many  pro- 
fessional men  in  the  law  and  medicine,  who  reside  in  the 
provinces,  fall  into  these  pernicious  habits.  They  do  not 
find,  in  their  limited  sphere  of  duties,  constant  stimulus  for 
their  minds,  and  they  apply  to  the  bottle  to  eke  out  their 
enjoyments. 

A  more  extensive  and  scientific  education  is  the  most  val- 
uable remedy  for  these  evils.  We  have  seen  higher  culti- 
vation banish  drunkenness  from  all  the  classes  pretending  to 
any  rank  or  respectability  in  society,  and  the  same  effect 
may  be  expected  to  follow  from  the  extension  of  education 
downwards. 

The  last  causes  of  pauperism  to  which  I  advert,  are  the 
great  convulsions  which  occur  every  few  years  in  our  manu- 
facturing and  commercial  systems,  which  by  deranging 
trade,  throw  many  individuals  out  of  employment,  give  them 
the  habit  of  relying  on  charity,  and  sink  them  so  low  ia 
their  habits,  and  in  their  own  self-estimation,  that  they  never 
recover  their  independence. 

If,  then,  I  am  correct  in  the  opinion,  that  the  chief  causes 
of  pauperism  are,  first,  a  low  temperament,  and  imperfect 
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development  of  brain,  attended  with  a  corresponding  mental 
imbecility,  although  not  so  great  as  to  amount  to  idiocy ; 
secondly,  hereditary  or  acquired  habits  of  intoxication,  which 
impair  the  mind  by  lowering  the  tone  of  the  whole  nervous 
system ;  thirdly,  gross  ignorance ;  and,  fourthly,  depression 
arising  from  commercial  disasters,  then  the  question  whether 
the  poor  ought  to  be  provided  for,  as  a  duty  incumbent  on 
society,  is  easily  solved.  To  leave  them  destitute  would  not 
remove  any  one  of  these  causes,  but  tend  to  increase  them 
all.  To  allow  our  unhappy  brethren,  who  thus  appear  to 
be  as  frequently  the  victims  of  evil  influences,  over  which 
they  have  little  or  no  control,  as  of  their  own  misconduct, 
to  perish,  or  to  linger  out  a  miserable  existence  unprotected 
and  unprovided  for,  would  not  only  be  a  direct  infringement 
of  the  dictates  of  benevolence  and  conscientiousness,  which 
shoiild  be  our  ruling  feelings,  and  an  outrage  on  veneration, 
(seeing  that  God  has  commanded  us  to  succor  and  assist 
them) ;  but  it  would  tend  directly  to  the  injury  of  our  own 
interests.  The  fact  that  the  world  is  arranged  by  the  creator 
on  the  principle  of  dispensing  happiness  to  the  community 
in  proportion  to  their  obedience  to  the  moral  law,  is  here 
beautifully  exemplified.  By  neglecting  the  poor,  the  number 
of  individuals  possessing  deficient  brains  and  temperaments 
is  increased ;'  the  number  of  drunkards  is  increased ;  and 
the  number  of  the  ignorant  is  increased ;  and  as  society 
carries  these  wretched  beings  habitually  in  its  bosom ;  as 
they  prowl  about  our  houses,  haunt  our  streets,  and  fre- 
quent our  highways,  and  as  we  cannot  get  rid  of  them,  it 
follows,  that  we  must  sufier  in  our  property,  and  in  our 
feelings,  until  we  do  our  duty  towards  them.  Nay,  we  must 
sufier  in  our  health  also,  for  their  wretchedness  is  often  the 
parent  of  epidemic  diseases,  which  do  not  confine  their 
ravages  to  them,  but  sweep  away  indiscriminately  the 
good,  and  the  selfish,  the  indolent,  and  the  hard  hearted, 
6* 
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whe  hare  allowed  the  exciting  causes  to  grow  into  magni- 
tude beside  them. 

On  the  other  hand,  by  applying  vigorous  measure  not 
only  to  maintain  the  poor,  but  to  remove  the  causes  of  pau- 
perism, all  these  evils  may  be  mitigated,  if  not  entirely 
removed.  If  a  practical  knowledge  of  the  organic  laws 
were  once  generally  diffused  through  society,  and  a  sound, 
moral,  religious,  and  intellectual  education  were  added,  I 
cannot  doubt  that  the  causes  of  pauperism  would  be  un- 
speakably diminished.  Phrenology  conveys  a  striking  con- 
viction to  the  mind,  that  precepts  or  knowledge  are  not  suffi- 
cient by  themselves  to  insure  correct  conduct.  The  higher 
faculties  of  the  mind  must  be  brought  into  a  state  of  suffi- 
cient vigor  to  be  able  practically  to  resist,  not  only  the  inter- 
nal solicitations  of  the  animal  propensities,  but  the  tempta- 
tions presented  by  the  external  world,  before  sound  precepts 
can  be  realized  in  practice.  Now,  a  favorable  state  of  the 
organs,  on  the  condition  of  which  mental  strength  or  feeble- 
ness in  this  world  depends,  is  an  indispensable  requisite 
towards  the  possession  of  this  vigor ;  and  as  this  fact  has 
not  hitherto  been  known,  at  least  has  not  been  attended  to, 
it  seems  to  me  that  society  does  not  yet  know  a  tithe  of  its 
own  resources  for  mitigating  the  evils  which  afflict  it.  The 
temperance  societies  are  extremely  useful  in  this  respect 
The  substitution  of  comfortable  food  for  intoxicating  bever- 
ages, has  the  direct  tendency  to  benefit  the  whole  nervous 
system,  and  to  increase  the  vigor  of  the  higher  powers  of 
the  mind.  Society  at  large  should  bend  its  whole  energies, 
directed  by  sound  knowledge,  towards  the  accomplishment 
of  this  end. 

Holding  it  then  to  be  clearly  both  the  duty  and  interest  of 
society  to  provide  for  the  poor,  the  next  question  is,  how 
should  this  be  done ;  by  legal  assessment,  or  by  voluntary 
contributions?  Phrenology  enables  us  to  answer  this  ques- 
tion also.    The  willingness  of  any  individual  to  bestow 
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charity,  depends  not  exclusively  on  the  quantity  of  wealth 
which  he  possesses,  but  on  this,  and  on  the  strength  of  the 
benevolent  principles  in  relation  to  the  selfish  in  his  mind. 
Now,  we  discover  by  observation,  that  the  organs  of  the 
benevolent  and  selfish  feelings  differ  very  widely  in  relative 
size  in  different  individuals,  and  experience  supports  the 
conclusion  which  we  draw  from  this  fact,  that  their  dispo- 
sitions to  act  charitably,  or  the  reverse,  are  as  widely  differ- 
ent Not  only  so,  but  as  the  leading  principle  of  onr  present 
social  system  is  the  pursuit  of  self-interest,  it  may  be  stated 
as  a  general  rule,  (allowance  being  always  made  for  indi- 
vidual exceptions,)  that  those  in  whom  the  selfish  feelings^ 
with  intellect  and  prudence,  predominate,  will  possess  most 
wealth ;  and  yet  this  very  combination  of  faculties  will  ren- 
der them  least  willing  to  bestow.  Their  weahh  and  benevo- 
lence will  in  general  be  in  the  inverse  ratio  of  each  other. 
This  inference,  unfortunately,  is  also  supported  by  facts. 
It  has  frequently  been  remarked  that  the  humbler  classes  of 
society,  and  also  the  poorer  members  of  these  classes,  bestow 
more  charity  in  proportion  to  their  incomes,  than  the  very 
wealthy.  To  trust  to  voluntary  contributions,  therefore, 
would  be  to  exempt  thousands  who  are  most  able,  but  least 
willing,  to  bear  the  burden,  and  to  double  it  on  those  who 
are  most  willing,  but  least  able  to  support  it 

It  appears  to  me  that  while  the  present  principles  of  social 
action  enjoy  the  ascendency,  compulsory  assessment  is  indis- 
pensable, and  I  am  inclined  to  carry  it  the  length  of  assess- 
ing for  the  support  of  the  poor  in  all  their  forms.  There 
are  voluntary  societies  for  supporting  the  destitute  sick,  for 
maintaining  a  house  of  refuge,  the  deaf  and  dumb,  and 
blind,  the  royal  infirmary,  and  many  other  charitable  insti- 
tutions. I  have  been  told  that  these,  and  all  the  other  pub- 
lic charities  of  Edinburgh,  are  supported  by  about  fifteen 
hundred  benevolent  individuals,  many  of  whom  subscribe  to 
them  all,  and  most  of  whom  subscribe  to  several,  while  the 
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remaining  twenty  or  thirty  thousand  of  the  adult  population 
of  the  city  and  suburbs,  never  contribute  a  farthing  to  these 
objects.  In  a  sound  social  system  this  ought  not  to  be  the 
case.  It  is  a  social  duty  incumbent  on  us  all  to  alleviate 
the  calamities  of  our  unfortunate  and  even  of  our  guilty 
brethren ;  and  until  our  moral  principles  shall  be  so  quick- 
ened, as  to  induce  us  all  to  discharge  our  shares  of  this  duty 
voluntarily,  we  should  be  compelled  to  do  so  by  law. 

I  regret  to  say  that  one  of  the  most  striking  examples  of 
the  undisguised  predominance  of  the  selfish  principles  is 
afforded  by  the  society  to  which  I  have  the  honor  profession- 
ally to  belong;.  The  members  of  the  college  of  justice  arc 
exemptefd,  by  an  old  act  of  parliament,  from  assessments 
for  supporting  the  poor  and  providing  for  the  clergy,  in  this 
city.  I  shall  consider  the  question  of  the  church  at  a  subse- 
quent stage  of  this  course,  but  in  the  meantime  remark,  that 
not  the  shadow  of  a  reason  can  be  advanced  for  that  exemp- 
tion, in  so  far  as  regards  the  support  of  the  poor ;  yet  the 
society  of  writers  to  the  signet*  have  repeatedly  refused, 
although  urgently  requested,  to  waive  this  privilege,  and 
bear  their  proportion  along  with  the  other  citizens,  of  this 
christian  burden.  It  is  encouraging,  however,  to  the  be- 
lievers in  the  tendency  of  the  moral  sentiments  to  gain  the 
ultimate  ascendency,  to  learn,  that  although  in  the  society 
to  which  I  allude,  the  minority  was  only  eleven,  or  some 
such  small  number,  on  the  first  division  which  took  place 
for  foregoing  the  exemption,  yet  that  at  every  subsequent 
division,  in  consequence  of  discussion,  it  has  increased,  and 
is  now  equal  to  very  nearly  one  half  of  the  society ;  so  that 
I  have  no  doubt,  that  in  time,  it  will  be  voluntarily  relin- 
quished. 

On  another  point  I  am  disposed  to  carry  our  social  duties 
farther  than  is  generally  done.  I  regard  the  money  applied 
to  the  maintenance  of  the  poor  as,  at  present,  to  a  great  ex- 
tent wasted,  in  consequence  of  no  efiicient  measures  being 
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adopted  by  society,  to  check  pauperism  at  its  roots.  If  I 
am  correct  in  ascribing  it  to  a  low  temperament,  imperfect 
development  of  brain,  habits  of  intoxication,  ignorance,  and 
commercial  fluctuations,  efiScient  means  must  be  used  to  re- 
move these  causes,  before  it  can  possibly  either  cease,  or  be 
effectually  diminished ;  and  as  the  removal  of  them  would, 
in  the  end,  be  the  best  policy,  both  for  the  public  and  the 
poor,  I  ana  humbly  of  opinion  that  the  community,  if  they 
were  alive  to  their  own  interests,  as  well  as  to  their  duty, 
would  supply  the  pecuniary  means  for  laying  the  axe  to  the 
root  of  the  tree,  and  by  a  thorough  education  and  elevation 
of  the  physical  and  mental  condition  of  the  lower  classes  of 
society,  would  bring  pauperism  to  a  close,  or  at  all  events, 
diminish  its  present  gigantic  and  increasing  dimensions. 
Here  the  regret  always  occurs,  that  our  senseless  wars 
should  have  wasted  so  much  capital  that  we  must  provide 
twenty-seven  millions  of  pounds  sterling,  annually,  forever, 
to  pay  the  interest  on  it ;  a  sum  which,  but  for  these  wars, 
might  have  been  applied  to  the  moral  advancement  of  soci- 
ety, and  have  spread  a  thousand  blessings  in  its  train.  If 
our  moral  sentiments  were  once  rendered  as  active  as  our 
propensities  have  been,  and  I  fear  still  are,  we  should  apply 
our  public  assessments  to  benevolent  and  beneficial  objects, 
and  render  them  liberal  in  proportion  to  the  magnitude  of 
the  work  to  be  accomplished,  and  pay  them  with  a  hearty 
good-will,  because  they  would  all  return  to  ourselves  in 
social  blessings. 

The  question  is  frequently  asked,  how  are  these  prin- 
ciples, even  supposing  them  to  be  founded  in  nature,  ever  to 
be  carried  into  execution,  seeing  that  the  opinions  of  society 
are  so  much  opposed  to  them  that  they  are  scarcely  listened 
to,  even  as  speculative  propositions,  with  patience.  In 
answer,  I  appeal  to  the  experience  of  the  world.  All  new 
opinions  are  rejected,  and  their  authors  persecuted  or  ridi- 
culed at  first;  but,  in  all  instances  in  which  they  have  been 
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true,  they  have  been  ultimately  adopted.  Galileo  was  im- 
prisoned for  proclaiming  the  first  principles  of  a  philosophi- 
cal astronomy.  Fifty  years  elapsed  before  his  opinions  made 
any  perceptible  progress,  but  now  they  are  taught  in  schools 
and  colleges,  and  the  mariner  guides  his  ship  by  them  on 
the  ocean.  It  was  the  same  in  regard  to  the  circulation  of 
the  blood,  and  it  will  be  the  same  in  regard  to  the  applica- 
tion of  the  new  philosophy  to  the  social  improvement  of 
man.  The  present  generation  will  descend,  contemning  it, 
to  their  graves ;  but  we  are  sowing  seeds  in  young  minds 
that  will  grow,  flourish,  and  ripen  into  an  abundant  harvest 
of  practical  fruits  in  due  season.  A  thousand  years  are 
with  the  Lord  as  one  day,  and  with  society  a  hundred  years 
are  as  one  day  in  the  life  of  an  individual.  Let  us  sedu- 
lously sow  the  seed,  therefore,  trusting  that,  if  it  be  sound 
and  good,  it  will  not  perish  by  the  way-side,  but  bring  forth 
fruits  of  kindness,  peace,  and  love,  in  the  appointed  season. 

I  forbear  presenting  any  particular  plan  by  which  the  ob- 
jects now  detailed  may  be  accomplished,  because  no  plan 
can  become  practical  until  the  public  mind  be  instructed  in 
the  principles,  and  convinced  of  the  truth  of  the  doctrines 
which  I  am  now  teaching;  and  whenever  they  shall  be  so 
convinced,  they  will  devise  plans  for  themselves  with  infi- 
nitely greater  facility  and  success  than  we  can  pretend  to 
do,  who  live  only  in  the  dawn  of  the  brighter  day. 

The  next  social  duty  to  which  I  advert,  relates  to  the 
treatment  of  criminals,  or  of  those  individuals  who  commit 
ofiences  against  the  persons  or  property  of  the  members  of 
the  community.  The  present  practice  is  to  leave  every 
man  to  the  freedom  of  his  own  will,  until  he  have  commit- 
ted an  ofience ;  in  other  words,  until  he  have  seriously  in- 
jured his  neighbor ;  and  then  to  employ,  at  the  public  ex- 
pense, oflicers  of  justice  to  detect  him,  witnesses  to  prove  his 
crime,  a  jury  to  convict  him,  judges  to  condemn  him,  and 
jailers  to  imprison,  or  executioners  to  put  him  to  death, 
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according  as  the  judges  shall  have  decreed.  It  will  be 
observed,  that  in  all  this  proceeding,  there  is  no  inquiry  into 
the  causes  which  led  to  the  crime,  into  the  remedies  for 
crime,  or  into  the  effects  of  the  treatment  administered  on 
the  offender,  or  on  society ;  yet  every  one  of  these  points 
ought  to  be  considered  and  clearly  understood,  before  we 
can  be  in  a  condition  to  judge  correctly  of  our  social  duties 
in  regard  to  the  treatment  of  crime  and  criminals. 

As  to  the  cause  of  crime,  the  almost  universal  belief  at 
present  is,  that  man  is  so  completely  a  free  agent,  that  he 
can  command  not  only  his  actions,  but  his  inclination3  and 
his  will ;  and  hence,  that  when  a  clear  law,  which  his  intel- 
lect can  comprehend,  is  laid  down  for  his  guidance,  he  is  a 
just  and  proper  subject  for  punishment  if  he  infringe  it 
The  premises  and  the  conclusion  in  this  view  are  consistent 
with  each  other,  and  if  this  were  a  correct  description  of 
human  nature,  there  would  be  no  gainsaying  the  propriety 
of  the  practice.  We  should  still,  however,  find  a  difficulty 
in  accounting  for  our  want  of  success  in  putting  an  end  to 
crime ;  for,  if  these  principles  of  criminal  legislation  and 
punitive  infliction  be  sound,  it  appears  a  strange  anomaly 
that  crime  has  every  where,  and  in  every  age,  abounded 
most  where  punishment,  especially  severe  punishment,  has 
been  most  extensively  administered,  and  that  it  has  abated 
in  all  countries  where  penal  infliction  has  become  mild  and 
merciful.  There  is,  however,  an  error  in  this  view  of  human 
nature,  which  phrenology  enables  us  to  detect. 

It  appears  incredible,  that  any  man  should  commit  crime 
in  a  well-governed  country  like  this,  where  detection  and 
punishment  are  almost  certain  to  overtake  him,  if  he  were 
not  urged  by  impulses  which  obtain  the  mastery  over  con- 
science and  reason.  We  need  not  waste  time,  however,  in 
speculating  on  this  subject,  but  may  come  at  once  to  facts. 
The  brain  may  be  divided  into  three  great  regions ;  those  of 
the  animal  propensities,  moral  sentiments,  and  intellectual 
faculties. 
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In  some  individuals,  the  organs  of  the  propensities  bear 
the  ascendency,  in  point  of  size,  over  those  of  the  moral  and 
intellectual  faculties.  Such  men  feel  the  impulses  of  passion 
very  strongly,  and  are  urged  by  vigorous  internal  selfish 
desires,  which  vehemently  crave  for  gratification ;  and,  on 
the  other  hand,  they  possess  only  feeble  glimpses  of  moral 
obligation,  and  a  glimmering  of  intellectual  perception. 
When  beings  thus  constituted  are  placed  in  a  dense  society, 
in  which  every  man  is  struggling  to  acquire  property  and  to 
advance  his  own  fortunes,  they  commence  the  same  career ; 
but  they  take  the  road  that  first  presents  itself  to  their  own 
peculiar  minds ;  they  are  impatient  to  obtain  gratification 
of  their  passions ;  they  feel  few  restraints  from  conscience 
or  religion,  as  to  the  mode  of  doing  so ;  they  are  greatly 
deficient  in  intellectual  capacity,  in  patience,  perseverance, 
and  acquired  skill ;  and,  from  all  these  causes,  they  rush  to 
crime,  as  the  directest  method  of  realizing  pleasure. 

The  class  of  minds  which  forms  the  greatest  contrast  to 
this  one,  is  that  in  which  the  moral  and  intellectual  organs 
decidedly  predominate  in  size,  over  those  of  the  animal  pro- 
pensities. Individuals  thus  constituted  have  naturally  strong 
feelings  of  moral  and  religious  obligation,  and  vigorous  in- 
tellectual perceptions,  while  the  solicitations  of  their  animal 
passions  are  relatively  moderate. 

The  third  class  is  intermediate  between  these  two.  They 
have  the  organs  of  the  propensities,  of  the  sentiments,  and 
of  the  intellectual  faculties,  nearly  in  a  state  of  equilibrium* 
They  have  strong  passions,  but  they  have  also  strong  powers 
of  moral  and  religious  emotion,  and  of  intellectual  per- 
ception. 

Fortunately,  the  lowest  class  of  minds  is  not  numerous. 
The  highest  class  appears  to  me  to  abound  extensively; 
while  the  middle  class  is  also  numerous.     The  middle  and^ 
the  highest  class  are  at  least  as  twenty  to  one,  in  proportion 
to  the  lowest. 
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I  am  aware  that  many  of  my  present  audience,  who  have 
not  attended  to  phrenology,  may  regard  these,  not  as  facts, 
but  as  dangerous  fancies  and  speculations.  To  such  per- 
sons, I  can  only  say,  that  if  they  will  take  the  same  means 
to  discover  whether  these  are  truths  in  nature  or  not,  that 
phrenologists  have  done,  they  will  find  it  as  impossible  to 
doubt  of  their  reality,  as  of  the  existence  of  the  sun  at  noon 
day;  and  there  is  no  rule  of  philosophy  by  which  facts 
should  be  disregarded,  merely  because  they  are  unknown  to 
those  who  Iiave  never  taken  the  trouble  to  observe  them.  I 
respectfully  sohcit  you  to  consider  that  the  brain  is  not  oi 
human  creation,  but  the  workmanship  of  God,  and  that  it 
is  a  most  pernicious  error  to  regard  its  functions  and  its  in- 
fluence on  the  mental  dispositions  with  indifference.  I, 
therefore,  assume  that  the  views  now  presented  are  founded 
in  nature,  and  proceed  to  apply  them  in  elucidation  of  our 
social  duties  in  the  treatment  of  criminals. 

In  the  case  of  persons  possessing  the  lowest  class  of  brains, 
we  are  presented  with  beings  whose  tendencies  to  crime  are 
naturally  very  strong,  and  whose  powers  of  moral  guidance 
and  restraint  are  very  feeble.  We  permit  such  individuals 
to  move  at  large,  in  a  state  of  society  in  which  intoxicating 
liquors,  calculated  to  excite  and  gratify  their  animal  propen- 
sities, are  abundant  and  easily  obtained ;  in  which  property, 
the  great  means  of  procuring  pleasure,  is  every  where  ex- 
posed to  their  appropriation ;  we  proclaim  the  law,  that  if 
they  invade  this  property,  or  if,  in  the  ecstacies  of  their 
drunken  excitement,  they  commit  violence  on  each  other, 
or  on  the  other  members  of  the  conununity,  they  shall  be 
imprisoned,  banished,  or  hanged,  according  to  the  degree  of 
their  offence ;  and,  in  that  condition,  we  leave  them  to  the 
free  action  of  their  own  faculties  and  the  influence  of  exter- 
nal circumstances. 

It  appears  a  self-evident  proposition,  that  if  such  men  are 
afflicted  with  strong  animal  passions,  (a  proposition  which 
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few  will  dispute),  there  must  be  an  antagonist  power,  of 
some  kind  or  other,  to  restrain  and  guide  them,  before  they 
can  be  led  to  virtue  or  restrained  from  vice.  Now,  the  well 
constituted  members  of  society,  judging  from  their  own 
minds,  assume  that  these  individuals  possess  moral  feelings 
and  intellectual  capacities  adequate  to  this  object,  if  they 
choose  to  apply  them.  The  conviction,  on  the  other  hand, 
forced  on  me  by  observation,  not  only  of  the  brain,  but  of 
the  lives  and  histories  of  great  and  habitual  criminals,  is, 
that  they  do  not  enjoy  these  controlling  powers  in  an  ade- 
quate degree  to  enable  them  successfully  to  resist  the  temp- 
tations presented  by  their  passions  and  external  circum- 
stances. In  treating  of  the*  foundations  of  moral  obligation, 
I  mentioned  that  I  had  repeatedly  gone  to  jails,  and  re- 
quested the  jailers  to  write  down  the  character  and  crimes 
of  the  most  distinguished  inmates  of  the  prisons;  that  before 
seeing  these  descriptions,  I  had  examined  their  heads  and 
written  down  the  character  and  crimes  which  I  inferred 
from  the  development  of  their  brains,  and  that  the  two  had 
remarkably  corresponded.  This  could  not  have  happened, 
unless  the  brain  and  external  circumstances  in  such  cases 
determined  the  actions  of  the  individual.  Especially, 
wherever  the  moral  organs  and  the  intellectual  organs  are 
very  deficient,  and  the  organs  of  the  propensities  large,  I 
found  the  whole  life  to  have  been  devoted  to  crime,  and  to 
nothing  else.  I  saw  a  criminal  of  this  description,  who 
had  been  sent  to  the  lunatic  asylum  in  Dublin  in  conse- 
quence of  the  belief,  that  a  life  of  such  undeviating  wicked- 
ness as  he  had  led  could  result  only  from  insanity ;  for  he 
had  repeatedly  undergone  every  species  of  punishment, 
civil  and  military,  short  of  death,  and  had  also  been  sen- 
tenced to  death ;  all  without  effect.  Yet  the  physician 
assured  me  that  he  was  not  insane,  in  the  usual  acceptation 
of  the  term ;  that  all  his  mental  organs  and  perceptions,  so 
far  as  be- possessed  them,  were  sound,  but  that  he  had 
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scarcely  any  natural  capacity  of  feeling  or  comprehending 
the  dictates  of  moral  obligation,  while  he  was  subject  to  the 
most  energetic  action  of  the  animal  propensities  whenever 
an  external  cause  of  excitement  presented  itself.  In  him 
the  brain,  in  the  region  of  the  propensities,  was  enormously 
large,  and  very  deficient  in  the  region  of  the  moral  senti- 
ments. The  physician,  Dr.  Crawford,  remarked,  that  he 
considered  him  most  properly  treated  when  he  was  handed 
over  to  the  lunatic  asylum,  because,  although  his  brain  was 
not  diseased,  the  extreme  deficiency  in  the  moral  organs 
rendered  him  morally  blind,  just  as  the  want  of  eyes  would 
render  a  man  physically  incapable  of  seeing. 

In  October,  1835, 1  saw  another  example  of  the  same  kind 
in  the  jail  of  Newcastle,  in  the  person  of  an  old  man  of  73, 
who  was  then  under  sentence  of  transportation  for  theft, 
and  whose  whole  life  had  been  spent  in  crime.  He  had 
been  twice  transported,  and  at  the  age  of  73,  was  still  in 
the  hands  of  justice,  to  suffer  for  his  offences  against  the 
law.'  These  are  facts,  and  being  facts,  it  is  God  who  has 
ordained  them.  Phrenologists  are  no  more  answerable  for 
them,  or  their  consequences,  than  the  anatomist  is  answer- 
able for  blindness,  who  demonstrates  that  the  cause  of  that 
malady  is  a  defect  in  the  structure  of  the  eye.  Blame  ap- 
pears to  me  to  lie  with  those  persons,  who,  under  an  infatu- 
ation of  prejudice,  refuse  to  examine  into  these  most  import- 
ant facts,  when  they  are  offered  to  their  consideration,  and 
who  resolutely  decline  to  give  effect  to  them  in  the  treat- 
ment of  criminals. 

The  question  now  presents  itself,  What  mode  of  treatment 

*  Id  October,  1839, 1  visited  the  state  prison  of  Connecticut,  at  Wethers- 
field,  near  Hartford,  in  presence  of  the  Rev.  Mr.  Gallaadet,  principal  Totten, 
and  other  gentlemen,  and  saw  a  man  in  whose  head  the  moral  organs  were 
▼ery  deficient  and  the  animal  organs  large.  Mr.  Pilsbury,  the  s'aperintend- 
tnt  of  the  prison,  stated  that  this  roan  had  passed  thirty  years  of  his  life  in  the 
state  prison,  under  four  several  sentences,  and  that  he  had  no  doubt,  that  if 
then  liberated,  he  would  be  again  engaged  in  crime  in  a  week. 
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does  this  view  of  the  natural  dispositions  of  criminals  sug- 
gest 1  Every  one  is  capable  of  understanding,  that  if  the 
optic  nerve  be  too  feeble  to  allow  of  perfect  vision,  or  the 
auditory  nerve  too  small  to  permit  complete  hearing,  the 
persons  thus  afflicted  should  not  be  placed  in  situations  in 
which  perfect  vision  and  hearing  are  necessary  to  enable 
them  to  avoid  doing  evil :  nay,  it  will  also  be  granted,  with- 
out much  difficulty,  that  deficiency  in  the  organ  of  tune 
may  be  the  cause  why  some  individuals  have  no  perception 
of  melody ;  and  it  will  be  admitted,  that  on  this  account,  it 
would  be  cruel  to  prescribe  to  them  the  task  of  learning  to 
play  even  a  simple  air,  under  pain  of  being  severely  pim- 
ished  if  they  failed.  But  most  people  immediately  demur 
when  we  assure  them  that  some  human  beings  exist,  who, 
in  consequence  of  deficiency  in  the  moral  organs,  are  as 
blind  to  the  dictates  of  benevolence  and  justice,  as  these  are 
deaf  to  melody,  and  that  it  is  equally  cruel  to  prescribe  to 
them,  as  the  law  does,  the  practice  of  moral  duties,  and 
then  to  punish  them  severely  because  they  fail.  Yet  the 
conclusion  that  this  treatment  is  cruel  is  inevitable,  if  the 
premises  be  sound.  What  then  should  be  done  with  this 
class  of  beings?  for  I  am  speaking  only  of  a  class,  small  in 
comparison  with  the  great  mass  of  society.  The  established 
mode  of  treating  them  by  inflicting  punishment  has  not 
been  successful.  Those  who  object  to  the  new  views  con- 
stantly forget  that  the  old  method  has  been  an  eminent 
failure,  that  is  to  say,  that  crime  has  gone  on  increasing  in 
amount,  in  proportion  as  punishment  has  been  abundantly 
administered ;  and  they  shut  their  eyes  to  the  conclusion 
which  experience  has  established,  that  be  the  causes  of 
crime  what  they  may,  punishment  has  not  yet  been  suc- 
cessful in  removing  tbem,  and,  therefore,  that  it  cannot,  on 
any  grounds  of  reason,  be  asserted  that  it  is  by  itself  suffi- 
cient for  this  purpose.  The  new  philosophy  dictates,  that 
the  idea  of  punishment,  considered  as  mere  retribution^ 
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should  be  discarded.  Punishment,  in  this  sense,  really 
means  vengeance ;  and  the  desire  for  inflicting  it  arises  from 
an  erroneous  conception  of  the  structure  and  condition  of 
the  criminal  mind,  and  from  the  activity  of  our  own  pas- 
sions, which  are  excited  by  the  injuries  inflicted  on  us  by 
the  actions  and  outrages  of  this  class  of  persons.  Our  duty 
is  to  withdraw  external  temptation,  and  to  supply,  by  phy- 
sical restraint,  that  deficiency  of  moral  control  which  is  the 
great  imperfection  of  their  minds.  We  should  treat  them 
as  moral  patients.  They  should  be  placed  in  penitentiaries 
where  they  could  be  prevented  from  abusing  their  faculties, 
yet  be  humanely  treated,  and  be  permitted  to  enjoy  as  much 
of  liberty  and  comfort  as  they  could  sustain  without  injur- 
ing themselves  or  their  fellow  men.  They  should  be  taught 
morality,  knowledge,  and  religion,  so  far  as  their  faculties 
enable  them  to  learn ;  and  they  should  be  trained  to  indus- . 
try.  This  mode  of  treatment  would  render  their  lives  hap- 
pier than  they  could  ever  be,  were  their  persons  left  at 
large  in  society,  and  it  would  make  them  also  useful.  I 
consider  the  restoration  of  this  class  of  jSersons  to  the  pos- 
session of  a  moral  self-control  as  nearly  hopeless:  they 
resemble  those  who  are  blind  and  deaf  from  irremediable 
defects  in  the  organs  of  sight  and  hearing.  If,  however, 
by  long  restraint  and  moral  training  and  instruction,  they 
should  ever  become  capable  of  self-guidance,  they  should 
be  viewed  as  patients  who  have  recovered,  and  be  liberated 
on  the  understanding  that  if  they  should  relapse  into  im- 
moral habits,  they  should  be  restored  to  their  places  in  the 
asylum.* 

The  objection  is  frequently  stated,  that  this  doctrine 

*  I  have  convened  on  the  subject  of  the  irreclaimable  dispositions  of  this 
class  of  criminals,  with  intelligent  and  humane  superintendents  of  prisons  in 
Britain  and  the  United  States  of  America,  and  they  have  expressed  a  decided 
conviction  that  there  are  prisoners  whom  no  punishment  will  recall  to  virtue, 
iioi  who,  when  liberated,  constantly  recommence  their  career  of  crime. 
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abolishes  responsibility ;  but  I  am  at  a  loss  to  comprehend 
the  exact  import  of  this  objection.  As  formerly  mentioned, 
the  distinction  between  right  and  wrong  does  not  depend 
on  the  freedom  of  the  human  will,  as  many  persons  sup- 
pose, but  on  the  constitution  of  our  faculties.  Every  action 
is  morally  right  which  gratifies  our  sentiments  of  benevo- 
lence, veneration,  and  conscientiousness,  enlightened  by- 
intellect;  and  every  action  is  wrong  which  outrages  or 
offends  them.  Hence,  if  we  see  a  furious  madman  or  a 
mischievous  idiot,  whom  no  one  supposes  to  be  free  agents, 
burning  a  house  or  murdering  a  child,  we  are  compelled, 
by  our  whole  moral  faculties,  to  condemn  such  actions  as 
wrong,  and  to  arrest  the  perpetrator  of  them  in  bis  wild 
career.  Now,  the  case  of  the  class  of  offenders  which  we 
have  been  discussing  is  precisely  analogous.  Like  the 
madman,  they  act  under  the  influence  of  uncontrollable 
passions,  existing  in  their  case  in  consequence  of  the 
natural  predominance  of  certain  organs  in  the  brain,  and 
in  his,  from  ascendency  of  the  passions  produced  by  cere- 
bral disease.  Their  actions  are,  without  hesitation,  con- 
demned, and  we  never  doubt  that  we  ought  to  stop  their 
outrages,  although  we  do  not  regard  the  men  as  gnilty. 
The  only  question,  therefore,  is,  by  what  means  may  their 
actions  be  most  effectually  arrested.  The  disciples  of  the 
old  school  answer,  that  this  may  best  be  done  by  punish- 
ment; but  in  doing  so,  they  turn  a  deaf  ear  to  the  lessons 
of  experience,  which  proclaim  only  the  failure  of  this  treat- 
ment in  times  past;  they  close  their  understandings  against 
the  examination  of  new  facts,  which  promise  to  account  for 
that  failure ;  they  assume,  in  opposition  to  both  evidence 
and  experience,  that  these  men  can  act  rightly  if  they 
choose,  and  that  they  can  choose  if  they  will ;  and,  finally, 
by  virtue  of  all  these  prejudices,  errors,  and  false  assump- 
tions, they  hold  themselves  absolved  from  all  obligations  of 
acting  rationally  towards  them ;  and  without  cooaideratioa 
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for  the  real  welfare  either  of  society  or  of  the  offenders,  they 
indulge  their  own  animal  resentment  by  delivering  over  the 
infringers  of  the  law  to  jailers  and  executioners,  to  be  pun- 
ished for  doing  what  their  defective  mental  constitution 
rendered  it  impossible  for  then\  to  avoid  committing.  There 
is  no  wonder  that  crime  does  not  diminish  under  such  a 
form  of  administration. 

The  disciples  of  the  new  philosophy,  on  the  other  hand, 
answer  the  question  by  .appealing  to  experience;  by  looking 
at  facts ;  by  consulting  reason ;  by  regarding  the  advantage 
at  once  of  the  criminal  and  of  society ;  and  say,  that  physical 
and  moral  restraint  are  the  only  effectual  remedies  for  this 
great  evil,  and  that  these  should  be  unhesitatingly  applied, 
not  vindictively,  but  in  affection  and  humanity;  and  that 
then  this  class  of  criminals  will  cease  to  afflict  society. 

There  remain  two  other  classes  of  minds  to  be  considered 
in  relation  to  criminal  legislation ;  those  whose  organs  of 
propensity,  sentiment,  and  intellect,  are  equally  balanced, 
and  those  in  whom  the  moral  and  intellectual  faculties  pre- 
dominate ;  but  the  consideration  of  these  must  be  reserved 
tiU  the  next  lecture. 


The  second  class  of  heads  to  which  I  directed  your  atten- 
tion, is  that  in  which  the  organs  of  the  animal  propensities, 
of  the  moral  sentiments,  and  of  the  intellectual  faculties, 
are  all  large,  and  nearly  m  equilibrium.  In  such  individu- 
als the  large  organs  of  the  propensities  give  rise  to  vivid 
manifestations  of  the  animal  feelings;  but  the  large  organs 
of  the  moral  sentiments  and  intellect  produce  equally  strong 
impulses  of  moral  emotion  and  of  intellectual  perception. 
In  their  practical  conduct,  therefore,  they  are,  to  a  remark- 
able extent,  the  creatures  of  external  circumstances.  If 
one  of  them  be  born  of  profligate  parents,  abandoned  to 
idleness,  intoxication,  and  crime,  his  whole  lower  organs 
will  thus,  from  infancy,  be  presented  with  objects  calculated 
VOL.  xxrv. — ^No.  xLvn.  7 
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to  call  them  into  vivid  action,  while  his  moral  sentiments 
will  receive  no  proportionate  training.  The  intellectual 
faculties  will  be  employed  only  in  serving  and  assisting  the 
propensities.  They  will  be  denied  all  r$itional  and  useful 
instruction,  while  they  will  be  sharpened  to  perpetrate 
crime,  and  to  avoid  punishment  An  individual  thus  con- 
stituted and  trained  will  become  an  habitual  criminal,  and 
he  will  be  the  more  dangerous  on  account  of  the  moral  and 
intellectual  fieurulties  which  he  possesses.  These  will  give 
him  an  air  of  intelligence  and  plausibility,  which  will 
enable  him  only  the  more  successfully  to  deceive,  or  to 
obtain  access  to  places  of  trust  in  which  he  may  commit 
the  more  extensive  peculations. 

If,  on  the  other  hand,  an  individual  thus  constituted  be 
placed  from  infancy  in  the  bosom  of  a  moral,  intelligent, 
and  religious  family,  who  shall  present  few  or  no  tempta- 
tions to  his  propensities,  but  many  powerful  and  agreeable 
excitements  to  his  higher  faculties ;  if  he  shall  have  passed 
the  period  of  youth  under  this  influence,  and  in  early  man- 
hood have  been  ushered  into  society  with  all  the  advantages 
of  a  respectable  character,  and  been  received  and  cherished 
by  the  virtuous  as  one  of  themselves ;  then  his  moral  and 
intellectual  faculties  may  assume  and  maintain  the  ascend- 
ency through  life. 

If,  again,  an  individual  of  this  class  have  been  religiously 
educated,  but  at  an  early  period  of  life  have  left  home  and 
been  much  thrown  upon  the  world,  that  is  to  say,  left  to 
associate  Vith  persons  of  indiflerent  characters  and  disposi- 
tions, he  may  gradually  deteriorate  in  his  mental  condition. 
In  the  prime  of  manhood  and  blaze  of  his  passions,  he  may 
be  not  a  little  profligate  and  disreputable  in  his  conduct 
But  as  he  advances  in  life,  the  energy  of  the  animal  organs 
will  begin  to  decay ;  they  will  be  exhausted  by  excessive 
indulgence;  the  moral  organs  may  recover  an  activity  which 
has  long  been  unknown  to  them ;  his  early  religious  im- 
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pressions  may  resume  their  ascendency ;  he  may  perhaps 
sustain  afflictions  in  his  health,  in  his  family,  or  in  his 
worldly  circumstances ;  all  which  have  the  tendency,  for 
the  time,  to  quell  the  energy  of  the  animal  passions,  and  to 
allow  the  higher  feelings  freer  scope  for  action  ;  and,  under 
the  influence  of  all  these  combined  causes  and  circum- 
fitances,  he  may  come  forth  a  repentant  sinner  and  a 
reformed  man.  In  religion,  this  process  is  generally  called 
regeneration.  According  to  my  observation,  the  men  who 
are  ccmverted  and  reformed  from  habitual  profligacy,  and 
who  continue,  thereafter,  permanently  moral  and  religious 
characters,  have  all  possessed  this  combination  of  brain. 
They  became  profligates  at  first  from  the  energetic  action 
of  large  organs  of  the  animal  propensities ;  and  when  they 
were  converted,  and  continued  to  be  respectable  christians 
after  their  conversion,  they  acted  under  the  control  of  their 
moral  and  intellectual  organs.  I  am  aware,  that  in  making 
this  statement,  I  am  treading  on  delicate  ground,  because 
many  sincere  and  excellent  persons  believe  that  these  results 
flow  from  the  influence  of  the  holy  spirit,  and  that  the  holy 
spirit  operates  in  regenerating  sinners  altogether  independ- 
ently of  the  laws  of  organization ;  in  short,  that  the  influ- 
ence is  miraculous.  Without  questioning  the  influence  of 
the  spirit,  in  regeneration,  (a  point  of  doctrine  which  is 
purely  theological,  and  does  not  fall  within  the  scope  of 
these  lectures),  I  observe  that  the  real  question  is,  whether 
the  spirit  operates  in  harmony  with,  or  without  reference 
or  «ven  in  direct  opposition  to,  the  laws  of  organization.  I 
fee)  myself  constrained  by  the  dictates  of  truth  to  say,  that 
my  observations  on  actual  cases  lead  me  to  the  conclusion, 
that  the  action  is  uniformly  in  harmony  with  these  laws. 
The  brain  and  its  laws  proceed  from  God,  and  the  holy 
spirit  is  God's  spirit  To  believe,  therefore,  that  God  estab- 
lishes laws  in  nature,  and  prescribes  to  the  human  under- 
ataoding  a  certain  line  of  action,  in  order  to  obey  them ;  and 
7# 


Digitized  by 


Google 


100  Of  the  Causes  of  Pauperism  [Oct. 

at  the  same  instant  promises  the  influence  of  his  spirit  to 
set  them  all  at  naught,  and  to  produce  the  same  beneficial 
results  without  such  obedience,  seems  to  me  to  be  little 
calculated  to  promote  the  glory  of  God,  or  to  benefit  the 
human  race.  Be  it  observed,  that  I  do  not  at  all  dispute 
the  power  of  God  to  operate  independently  of  the  natural 
laws.  The  very  idea  of  his  being  omnipotent  implies 
power  to  do,  according  to  his  pleasure,  in  all  circumstances 
and  times ;  my  proposition  is  simply  this,  that  the  age  of 
miracles  being  past,  it  does  not  now  please  God  to  operate 
on  the  human  mind,  either  independently  of,  or  in  contra- 
diction to,  the  laws  of  organization  instituted  by  himself. 
This  reduces  the  question,  not  to  one  respecting  God's 
power,  for  we  all  grant  this  to  be  boundless,  but  to  one  of 
fact,  whether  it  pleases  Him  actually  to  manifest  his  power 
over  the  human  mind,  always  in  harmony  with,  or  some- 
times independently  of,  and  at  other  times  in  contradiction 
to,  the  laws  of  organization  ;  and  this  fact,  like  any  other, 
must  be  determined  by  experience  and  observation.  Now, 
I  humbly  report  the  results  of  my  own  observation ;  and 
say  that,  although  I  have  seen  a  number  of  men  of  renewed 
lives,  I  have  never  met  with  one,  possessing  a  brain  of  the 
lowest  character,  who  continued  permanently  moral  amidst 
the  ordinary  temptations  of  the  world.  On  the  contrary,  I 
have  seen  these  regenerated  men  uniformly  to  possess  the 
brain  in  which  the  organs  of  the  animal  propensities,  the 
moral  sentiments,  and  the  intellect,  were  all  considerably 
developed ;  so  that  in  these  instances,  the  influence  of  reli- 
gion seemed  to  me  to  operate  completely  in  harmony  with 
the  organic  laws.  That  influence  cast  the  balance  in  favor 
of  the  higher  sentiments,  gave  them  the  permanent  ascend- 
ency, and  hence,  produced  the  regenerated  character.  These 
observations  can  be  met,  not  by  argument,  but  by  counter 
facts.  If  any  one  will  show  me  cases  in  which  men,  pos- 
«essing  the  defective  brains  of  idiots,  or  the  diseased  brains 
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of  insanity,  have,  by  the  influence  of  the  holy  spirit,  been 
at  once  converted  into  rational  and  pious  christians,  these 
will  completely  contradict  my  observations ;  because  they 
will  show  unequivocally  that  it  does  please  God,  in  some 
instances,  to  operate  on  the  mind,  even  in  our  day,  inde- 
pendently of,  or  in  contradiction  to,  the  laws  of  organiza- 
tion. Nay,  if  examples  shall  be  produced  of  men  possessing 
the  worst  brains,  becoming  permanently,  by  the  influence 
of  religion,  excellent  practical  christians,  I  shall  yield  the 
point  But  I  need  scarcely  say,  that  no  such  examples 
have  yet  been  adduced.  On  the  contrary,  we  see  individu- 
als, whose  heads  are  less  than  thirteen  inches  in  circumfer- 
ence, at  the  level  of  the  eyebrows  and  occipital  spine,  con- 
tinue irretrievable  idiots  through  life ;  and  we  see  madmen 
continue  insane,  until  their  brains  are  restored  to  health,  by 
natural  means.  Nay,  farther,  the  late  Rev.  Dr.  Andrew 
Thomson,  who  attended  Mary  Mackinnon,  the  mistress  of  a 
brothel,  while  under  sentence  of  death  for  murder,  told  me, 
that  he  found  it  impossible,  on  account  of  a  very  great 
natural  incapacity  of  mind,  to  convey  to  her  any  satisfac- 
tory views  or  feelings  of  religion,  or  of  the  heinousness  of 
her  guilt,  and  that  he  was  greatly  grieved  to  observe,  that 
nearly  all  he  said  fell  powerless,  without  making  any  im- 
pression on  her  mind,  or  if  it  did  rouse  any  feeling,  it  lasted 
only  for  a  moment  If  you  examine  the  development  of  the 
head,  as  shewn  in  the  cast,  you  will  find  that  the  moral 
and  intellectual  organs  are  extremely  deficient  She  was, 
in  regard  to  moral,  intellectual,  and  religious  impressions, 
nearly  in  the  same  state  in  which  a  person  is,  in  regard  to 
melody,  who  possesses  an  extremely  small  organ  of  tune. 
lie  either  does  not  perceive  the  melody  at  all,  or  if  he  does, 
the  impression  dies  instantly  when  the  instrument  has  ceased 
to  sound. 

Perhaps  some  of  you  may  be  of  opinion,  that  this  is  a 
discussion  which  belongs  more  to  theology  than  to  moral 
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philosophy,  and  that  a  miscellaneous  audience  are  not  the 
proper  persons  to  whom  to  address  remarks  on  so  grave  a 
snhject.  The  question  regarding  what  is  the  scripture  doc- 
trine touching  regeneration  belongs  to  theology,  and  I  avoid 
all  discussions  of  it;  but  assuming  it  to  be  the  scriptiue 
doctrine,  the  question,  does  the  holy  spirit  act  in  harmony 
with,  or  in  contradiction  to,  the  laws  of  organization,  is 
one  which  belongs  to  philosophy.  The  question,  indeed,  is 
a  fundamental  one  in  moral  philosophy;  because,  if  the 
laws  of  nature,  on  which  alone  philosophy  rests,  are  liaiile, 
in  the  case  of  morals,  to  be  traversed  by  divine  influences 
operating  independently  of,  or  in  contradiction  to  them, 
moral  philosophy  can  have  no  foundation.  ITiere  may  be 
a  theology  comprising  a  code  of  moral  duty,  founded  on 
revelation;  but  assuredly  there  can  be  no  philosophy  of 
morals  founded  on  nature.  In  like  manner,  there  can  be 
no  natural  religion ;  because  all  our  observations  and  con- 
clusions, in  both  branches  of  science,  would  be  constantly 
liable  to  be  falsified,  and  rendered  worse  than  useless,  by  a 
supernatural  influence,  producing  results  entirely  independ* 
ent  of,  or  in  contradiction  to,  the  causes  which  were  pre- 
sented in  nature  for  the  guidance  of  our  understandings. 
This  question,  therefore,  is  not  only  important,  but  funda- 
mental to  a  course  of  moral  philosophy ;  and  I  could  not 
consistently  avoid  introducing  it.  Theologians  in  general, 
deny  that  any  sound  philosophy  of  morals  can  be  drawn 
from  the  study  of  nature,  and  found  morals,  as  well  as  reli- 
gion, exclusively  on  revelation.  It  appears  to  me  that  they 
err  in  this  conclusion  ;  and  that  theology  will  be  improved, 
when  divines  become  acquainted  with  the  natural  constitu- 
tion of  the  human  faculties  and  their  spheres  of  action. 

I  beg  you  to  observe,  that  in  the  manner  in  which  I  sub- 
mit this  question  to  your  consideration,  it  assumes  a  difler- 
ent  aspect  from  that  in  which  it  generally  appears.  In  the 
discussions  which  conunonly  take  place  on  it,  we  find  argu- 
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mentsand  opinions  stated  against  arguments  and  opinions ; 
and  the  result  is  generall7  mere  unprofitable  disputation. 
In  the  present  case,  I  adduce  facts, — in  other  words,  God's 
will  written  in  his  works ;  and  these  are  placed,  not  against 
his  written  revelation  (for,  be  it  observed,  he  has  nowhere 
said  in  scripture,  that  the  holy  spirit  operates  independently 
of,  or  in  contradiction  to,  the  natural  laws),  but  against 
human  inferences  unwarrantably  (as  it  appears  to  me) 
drawn  from  scripture,  that  this  is  the  case.  It  is  God's 
facts  in  nature  which  we  place  against  human  inferences 
deduced  from  scripture ;  and  these  inferences,  too,  deduced 
at  first,  and  now  insisted  on,  by  men  who  were  and  are 
entirely  ignorant  of  the  facts  in  question. 

Secondly,  I  introduce  this  subject  because  I  consider  it  to 
be  of  great  importance,  that  religious  persons  should  be 
correctly  informed  concerning  the  facts.  If  you  examine 
the  lists  of  the  members  of  the  most  useful  and  benevolent 
societies  all  over  the  country,  and  especially  of  prison  dis- 
cipline societies,  you  will  discover  that  individuals,  distin- 
guished for  their  religious  character,  form  a  large  and  a 
highly  influential  proportion  of  them.  These  persons  act 
boldly  and  conscientiously  on  their  own  principles ;  and  if, 
in  any  respect,  their  views  happen  to  be  erroneous,  they 
become,  by  their  very  sincerity,  union,  and  devotion,  the 
most  formidable  enemies  to  improvement.  In  consequence 
of  profound  ignorance  of  the  facts  in  nature  which  I  have 
stated,  this  class  of  persons,  or  at  least  many  of  them,  are 
alarmed  at  the  doctrine  of  the  influence  of  the  brain  on  the 
mental  dispositions,  and  oppose  the  practical  application  of 
the  views  which  it  dictates,  in  criminal  legislation,  or  prison 
discipline;  and  they  refuse  obstinately  to  inquire  into  the 
facta ;  because  they  imagine  that  they  have  the  warrant  of 
scripture  for  maintaining  that  they  cannot  be  tnie.  This 
conduct  is  unphilosophical,  and  sheds  no  lustre  on  religion. 
It  impedes  the  progress  of  truth,  and  greatly  retards  the 
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practical  application  of  the  natural  laws,  to  the  removal  of 
one  of  the  greatest  evils  with  which  society  is  afflicted. 
This  is  no  gratuitous  supposition  on  my  part ;  because  I 
know,  from  the  best  authority,  that  within  these  few  weeks, 
when  the  prison  discipline  society  of  this  city  was  formed, 
religious  men  specially  objected  to  the  admission  of  an  indi- 
vidual into  that  society,  because  he  was  known  to  be  a 
phrenologist,  and  to  hold  the  opinions  which  I  am  here 
expounding:  in  other  words,  an  individual  who  had  studied 
and  observed  the  Creator's  laws  in  regard  to  the  influence 
of  the  brain  on  the  mental  dispositions,  was  deliberately 
excluded  from  that  society,  lest  he  should  induce  it  to  act 
on  the  knowledge  of  these  laws.  You  may  judge  of  the 
wisdom  of  this  proceeding. 

Thirdly,  I  introduce  this  subject,  because,  from  the  ex- 
tensive observations  which  have  been  made  by  Dr.  Gall, 
Dr.  Spurzheim,  and  their  followers,  during  the  last  five  and 
thirty  years,  in  all  parts  of  the  world,  I  have  the  most  com- 
plete conviction  that  the  facts  which  I  now  state  are  true, 
and  that  they  will  inevitably  prevail ;  and  that  whenever 
they  do  prevail,  the  enemies  of  religion  will  be  furnished 
with  a  new  weapon  with  which  to  assail  her,  by  the  oppo- 
sition which  religious  persons  are  now  making  to  improve- 
ments in  the  treatment  of  criminals,  in  ignorance,  as  I  have 
said,  of  these  facts  and  of  their  inevitable  consequences. 
They  will  point  to  that  opposition,  and  proclaim,  as  they 
have  often  done,  that  religion  sets  herself  forjt^ard  as  the 
enemy  of  all  philosophy,  and  of  every  moral  and  social 
improvement,  which  does  not  emanate  from  her  own  pro- 
fessors. Such  an  accusation  will  be  most  unfounded  when 
directed  against  teligion  ;  because  it  will  be  applicable  only 
to  a  few  religious  men,  or  to  some  ill-informed  and  dogmat- 
ical individuals;  but  only  the  candid  will  give  eficQt  to  this 
distinction,  and  it,  therefore,  becomes  every  sincere  friend 
to  the  best  and  holiest  of  causes,  not  to  give  occasion  to  the 
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scoffer,  to  point  the  finger  of  contempt  at  it,  by  resisting 
truth. 

To  return  to  the  subject  from  which  we  have  digressed, 
I  observe,  that  in  the  case  of  this  class  of  brains,  in  which 
the  organs  of  the  propensities,  sentiments,  and  intellectual 
faculties,  are  nearly  in  e<|uilibrium,  society  enjoys  a  great 
power  in  producing  good  or  evil.  If,  by  neglecting  educa- 
tion, by  encouraging  the  use  of  intoxicating  liquors,  by 
bringing  on  commercial  convulsions,  attended  with  extreme 
destitution,  society  allow  men  possessing  this  combination 
of  mental  organs  to  be  thrown  back,  as  it  were,  on  their 
animal  propensities,  it  may  expect  to  rear  a  continual  suc- 
cession of  criminals.  If,  by  a  thorough  and  all-pervading 
education,  moral,  religious,  and  intellectual;  by  the  be^t 
regulated  social  institutions,  providing  steady  employment, 
with  adequate  remuneration  ;  and  also  by  affording  oppor- 
tunities for  innocent  recreation ;  this  class  of  men  shall  be 
led  to  seek  their  chief  enjoyments  from  their  moral  and 
intellectual  faculties,  and  to  restrain  their  animal  propensi- 
ties ;  thoy  may  be  effectually  saved  from  the  pit  of  perdi- 
tion, and  prevented  from  invading  the  property  and  peace 
of  society.  It  is  from  this  class  that  the  great  mass  of 
criminals  arises ;  and  as  their  conduct  is  determined,  to  a 
great  extent,  by  their  external  circumstances,  the  only 
means  of  preventing  them  from  becoming  criminals  is,  to 
fortify  their  higher  faculties  by  education,  and  to  remove 
external  temptation,  by  improvement,  so  far  as  possible,  of 
our  social  habits  and  institutions. 

There  are  instances  of  individuals  committing  crime,  who 
do  not  belong  precisely  to  either  of  the  classes  which  I  have 
described,  but  who  have,  perhaps,  one  organ,  such  as  acqui- 
sitiveness, in  great  excess,  or  another,  such  as  conscien- 
tiousness, extremely  deficient.  These  individuals  occasion- 
ally commit  crime,  under  strong  temptation,  although  their 
dispositions,  in  all  other  points,  are  good.    I  knew  an  indi- 
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vidual,  in  the  situation  of  a  confidential  clerk,  who  had  a 
good  intellect,  much  benevolence,  veneration,  and  love  of 
approbation,  but  in  whom  a  large  organ  of  secretiveness 
was  combined  with  a  great  deficiency  of  conscientiousness. 
His  life  had  been  respectable  for  many  years,  in  the  situa- 
tion of  a  clerk,  while  his  duty  was  merely  to  write  books, 
and  conduct  correspondence ;  but  when  he  was  promoted, 
and  entrusted  with  buying  and  selling,  and  paying  and 
receiving  cash,  his  moral  principles  gave  way;  and  the 
temptation  was  not  a  selfish  one.  He  was  much  devoted 
to  religion,  and  he  began  by  lending  his  master's  money, 
for  a  few  days,  to  his  religious  friends,  who  did  not  always 
pay  him  back;  he  then  proceeded  to  assist  the  poorer 
brethren  with  it ;  he  next  opened  his  house  in  great  hos- 
pitality to  the  members  of  the  congregation  to  which  he 
belonged.  These  expenses  speedily  placed  his  cash  so  ex- 
tensively in  arrears,  that  he  had  no  hope,  by  any  ordinary 
means,  of  recovering  the  deficiency ;  and  he  then  purchased 
lottery  tickets,  to  an  enormous  extent,  trusting  to  a  good 
prize  for  his  restoration  to  honor  and  independence.  These 
prizes  never  came,  and  the  result  was,  disclosure,  disgrace, 
and  misery. 

Now,  the  way  to  prevent  crime,  in  cases  like  this,  is  to 
avoid  presenting  temptation  to  men  whose  defective  moral 
organs  do  not  enable  them  to  withstand  it.  Phrenology 
will  certainly  come  to  the  assistance  of  society  in  this  course 
of  proceeding;  because  it  afibrds  unequivocal  means  of  de- 
termining beforehand,  whether  any  great  moral  deficiency 
exist ;  and  after  the  present  generation  shall  be  laid  in  the 
grave,  the  next  will  not  be  ashamed  to  apply  it  in  so  benefi- 
cial a  manner.  It  is  known,  that  notwithstanding  every 
effort  on  the  part  of  the  chief  officers  of  the  post  office  in 
Britain,  to  select  honest  individuals  for  that  department, 
numerous  depredations  take  place  in  it ;  so  that  a  day  never 
doses,  on  which  one  or  more  capital  felonies  have  not  been 
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committed,  in  abstracting  money  from  letters.  I  called  Ihe 
attention  of  sir  Edward  Lees,  the  enlightened  secretary  of 
the  Edinburgh  post  office,  to  the  aid  which  phrenology 
might  afford  towards  the  remedy  of  this  evil,  by  enabling 
the  government  to  select  individuals  in  whom  the  moral 
and  intellectual  organs  so  decidedly  predominate  over  those 
of  the  animal  propensities,  that  they  would  be  free  from 
internal  temptations  to  steal,  and  of  course  be  more  able  to 
resist  the  external  temptations  presented  by  their  opportu- 
nities to  do  so.  He  visited  the  museum  of  the  phrenological 
society,  where  I  showed  him  the  skulls  and  busts  of  upwards 
of  seventy  executed  criminals,  from  Europe,  Asia,  Africa, 
and  America,  and  enabled  him  to  compare  them  with  the 
skulls  and  busts  of  virtuous  men,  and  he  acknowledged  that 
the  differences  were  so  palpable,  that  it  was  impossible  to 
mistake  them,  and  that  he  could  not  see  any  sufficient  rea* 
son  why  phrenology  should  not  be  applied  in  this  manner ; 
but  added,  truly,  that  he  was  only  a  subordinate  function- 
ary, and  had  no  power  to  carry  so  great  an  innovation  into 
practice. 

The  reason  1  introduce  these  facts  is,  to  solicit  your  at- 
tention to  the  dereliction  of  social  duty,  which  the  better 
constituted  members  of  society  continue  to  commit,  while 
they  neglect  to  use  the  light  which  providence  is  here  pre- 
senting to  their  eyes.  If  government,  or  individuals,  place 
men  in  whom  the  animal  faculties  predominate,  or  in  whom 
the  balance  between  them  and  the  moral  powers  only  hangs 
in  equilibrium,  in  external  circumstances,  in  which  tempta- 
tions are  presented  to  the  inferior  faculties  stronger  than 
they  are  able  to  resist,  a  great  portion  of  the  guilt  of  their 
offences  lies  with  them ;  and  although  the  criminal  law  does 
not  recognize  this  as  guilt,  the  natural  law  clearly  does  so, 
for  it  punishes  the  offenders.  The  loss,  annoyance,  and 
sometimes  ruin,  which  ensue  from  these  depredations,  are 
the  chastisements  for  hnving  placed  improper  persons  in 
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situations  for  which  they  were  not  qualified.  It  may  appear 
hard,  that  these  punishments  should  have  been  inflicted  for 
so  many  generations,  while  men  did  not  possess  any  ade- 
quate means  for  discriminating  natural  dispositions,  so  as 
to  be  able  to  avoid  them.  This  difficulty  presents  itself,  in 
regard  to  ail  the  natural  laws;  and  the  only  answer  that 
can  be  offered  is,  that  it  has  pleased  providence  to  constitute 
man  a  progressive  being,  and  to  subject  him  to  a  rigid  dis- 
cipline, in  his  progress  to  knowledge.  Our  ancestors  suf- 
fered and  died  under  the  ravages  of  small  pox,  until  they 
discovered  vaccination ;  and  we  still  suffer  under  cholera, 
because  we  have  not  yet  found  out  its  causes  and  remedies. 
There  are  merchants  who  employ  phrenology  in  the  selec- 
tion of  clerks,  warehouse-men,  and  other  individuals  in 
whom  confidence  must  be  placed,  and  they  have  reaped  the 
advantages  of  its  lights. 

I  may  here  remark,  that  the  number  of  really  inferior 
brains  is  not  great;  and  of  all  the  countless  thousands  who 
are  entrusted  with  property,  with  the  power  of  appropriating 
or  misapplying  it,  the  number  is  comparatively  small  who 
actually  do  so.  Still,  those  who  do  not  know  how  to  judge 
of  dispositions  from  the  brain,  are  left  under  an  habitual 
uncertainty  whether  any  particular  individual,  on  whose 
fidelity  their  fortunes  depend,  may  be  found,  on  some 
unlucky  day,  to  belong  to  the  inferior  order,  when  they 
had  always  regarded  him  as  an  example  of  the  highest 
class. 

I  repeat,  then,  that  the  first  step  towards  preventing  and 
thereby  diminishing  crimes,  is  to  avoid  placing  men  with 
inferior  brains  in  external  circumstances  of  temptation, 
which  they  are  not  calculated  to  resist.  The  second  is,  to 
give  every  possible  vigor  to  the  moral  and  intellectual 
faculties,  by  exercising  and  instructing  them,  so  as  to  cast 
the  balance  of  power  and  activity  in  their  favor.  And  the 
third  is,  to  improve,  as  sedulously  as  possible,  our  social 
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institutions,  so  as  to  encourage  the  activity  of  the  higher 
powers,  and  diminish  that  of  the  inferior  faculties,  in  all 
the  members  of  society. 

The  next  question  is,  how  ought  men*,  having  brains  of 
this  middle  class,  to  be  treated,  after  they  have  yielded  to 
temptation,  infringed  the  law,  and  been  convicted  of  crime? 
The  established  method  is,  before  trial,  to  confine  them  in 
crowded  prisons,  in  utter  idleness,  in  the  presence  of  crimi- 
nals like  themselves ;  and  after  trial  and  condemnation,  to 
continue  them  in  the  same  society,  with  the  addition  of 
labor,  to  transport  them  to  New  South  Wales,  or  to  hang 
them.  In  no  aspect  of  European  and  christian  society,  are 
there  more  striking  marks  of  a  still  lingering  barbarism, 
than  in  this  treatment  of  criminals.  In  almost  no  other  in- 
stitutions of  society  are  there  more  glaring  indications  of  an 
utter  want  of  the  philosophy  of  mind,  than  in  the  prisons  of 
Britain.     But  let  us  descend  to  particulars. 

We  have  seen  that  men  of  the  middle  class,  and  they  are 
by  far  the  most  numerous  of  all  the  criminals,  and  led  into 
crime  in  consequence  of  the  ascendency,  for  the  time,  of  their 
animal  propensities;  but  that,  nevertheless,  they  possess,  to 
a  considerable  extetit  also,  moral  sentiments  and  intellect 
In  treating  them  as  criminals,  we  may  have  various  objects 
in  view.  First,  our  object  may  be  revenge,  or  the  desire 
to  inflict  suflering  because  they  have  made  society  sufler. 
This  is  the  feeling  of  savages,  and  of  all  rude  and  naturally 
cruel  minds ;  and  if  we  avow  this  as  our  principle  of  action, 
and  carry  it  consistently  into  eflect,  we  should  erect  instru- 
ments of  torture,  and  put  our  criminals  to  a  cruel  and  lin- 
gering death.  But  the  national  mind  is  humanized  far 
beyond  the  toleration  of  this  practice.  I  humbly  think, 
however,  that  98  we  profess  to  be  so,  we  ought  utterly  and 
completely  to  discard  the  principle  of  revenge,  or  vengeance, 
from  our  treatment,  as  unchristian,  un philosophical,  and 
inexpedient,  and  not  to  allow  it  to  mingle  covertly,  as  I  fear 
it  still  does,  with  our  views  of  criminal  legislation. 
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Or,  secondly,  our  object  may  be,  by  inflicting  suffering  on 
criminals,  to  deter  other  men  from  offending.  This  is  the 
general  and  popular  notion  of  the  great  end  of  punishment; 
and  when  applied  to  men  of  the  middle  class  of  faculties,  it 
is  not  entirely  destitute  of  foundation.  Individuals  who  are 
strongly  solicited  by  their  animal  propensities,  and  have  a 
very  great  deficiency  of  the  moral  and  intellectual  faculties, 
that  is  to  say,  criminals  of  the  lowest  grade  of  brain,  are 
not  alive  even  to  the  fear  of  suffering ;  and  the  terror  of 
punishment  scarcely  operates  on  them.  You  will  find  them 
committing  capital  felonies,  while  they  are  attending  the 
execution  of  one  or  more  of  their  previous  associates,  for 
similar  offences.  It  appears  to  me,  that  with  that  class  of 
men,  even  the  terror  of  punishment  scarcely  produces  an 
appreciable  effect  on  conduct ;  and  some  persons,  drawing 
their  observations  from  this  class  alone,  have  concluded,  as 
a  general  rule,  that  suffering  inflicted  on  one  offender  does 
not  deter  any  other  individuals  from  committing  crime.  But 
I  respectfully  differ  from  this  opinion.  Wherever  the  oi^ans 
of  the  moral  and  reflecting  faculties  possess  considerable 
development,  example  docs  produce  some  effect ;  and  the 
higher  the  moral  and  intellectual  faculties  rise  in  power,  the 
more  completely  efficacious  does  it  become.  What  one  of 
us  would  not  feel  it  as  an  enormous  evil,  to  be  dragged  to 
prison ;  to  be  locked  up,  night  and  day,  in  the  society  of  the 
basest  of  mankind ;  to  be  publicly  tried  at  the  bar  of  a 
criminal  court,  and  subsequently  transported  as  a  felon  to  a 
distant  colony  ?  Most  of  us  instinctively  feel  that  death 
itself,  in  an  honorable  form,  would  be  perfect  bliss,  compared 
with  such  a  fate.  If,  therefore,  any  of  us  ever  felt,  for  a 
moment,  tempted  to  infringe  the  criminal  law,  unquestion- 
ably the  contemplation  of  such  appalling  consequences  of 
guilt  would  operate,  to  a  considerable  extent,  in  steadying 
the  steps  of  virtue.  But  the  error  is  very  great,  of  suppos- 
ing that  all  men  are  constituted  with  such  nice  moral  sensi- 
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bilities  as  these.  Superior  minds  feel  in  this  manner,  solely 
because  their  moral  and  intellectual  organs  are  large;  and 
the  same  feelings  do  not  operate,  to  the  same  extent,  in  the 
case  of  men  possessing  inferior  brains.  Laws  have-  been 
enacted,  in  general,  by  men  possessing  the  best  class  of 
brains,  and  they  have  erroneously  imagined  that  mere  pun- 
ishment would  have  the  same  effect  on  all  individuals  as  it 
would  have  on  themselves.  While,  therefore,  I  consider  it 
certain,  that  the  fear  of  punishment  does  operate  beneficially 
on  the  waverers,  I  regard  its  influence  as  much  more  limited 
than  is  generally  believed.  In  proportion  to  the  intellectual 
talent  of  a  man  who  has  a  tendency  to  commit  crime,  will 
be  his  power  of  anticipating  the  consequences  of  detec- 
tion; but  in  the  same  proportion  will  be  his  capacity  of 
eluding  them,  by  superior  address  in  his  criminal  acts ;  and 
thus  there  is  a  counteracting  influence,  even  in  the  possession 
of  intellect.  The  faculty  chiefly  addressed  by  the  prospect 
of  punishment,  is  fear,  or  cautiousness ;  and  although,  in 
some  men,  this  is  a  powerful  sentiment,  yet,  in  many,  the 
organ  is  deficient,  and  there  is  little  consciousness  of  the 
feeling. 

On  the  whole,  therefore,  the  conclusion  at  which  I  arrive 
on  this  point  is,  that  the  condition  of  convicted  criminals 
should  be  such  as  should  be  felt  to  be  a  very  serious  abridg- 
ment of  the  enjoyments  of  moral  and  industrious  men ;  and 
this  it  must  necessarily  be,  even  under  the  most  improved 
method  of  treating  them;  but  I  do  not  consider  it  advisable 
that  one  pang  of  suffering  should  be  added  to  their  lot  for 
the  sake  of  deterring  others,  if  that  pang  be  not  calculated 
to  prove  beneficial  to  themselves. 

Thirdly,  our  object  in  criminal  legislation  may  be,  at  once, 
to  protect  society  by  example,  and  to  reform  the  offenders 
themselves.  This  appears  to  roe  to  be  the  real  and  legiti- 
mate object  of  the  criminal  law  in  a  christian  country,  and 
the  question  arises,  how  may  it  best  be  attained  ? 
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A  condemned  criminal  is  necessarily  an  individual  who 
has  been  convicted  of  abusing  his  animal  propensities,  and 
thereby  inflicting  evil  on  society.  He  has  proved  by  his 
conduct,  that  his  moral  and  intellectual  powers  do  not  pos- 
sess sufficient  energy,  in  all  circumstances,  to  restrain  his 
propensities.  Restraint,  therefore,  must  be  supplied  by  ex- 
ternal means;  in  other  words,  he  must,  both  for  his  own 
sake  and  for  that  of  society,  be  taken  possession  of,  and 
prevented  from  doing  mischief;  he  must  be  confined.  Now, 
this  first  step  of  discipline  itself  affords  a  strong  inducement 
to  waverers  to  avoid  crime,  because,  to  the  idle  and  disso- 
lute, the  lovers  of  ease  and  pleasure,  confinement  is  a  sore 
evil ;  one  which  they  dread  more  than  a  severe  but  shorter 
infliction  of  pain.  This  measure  is  recommended,  there- 
fore, by  three  important  considerations, — that  it  serves  to 
protect  society ;  to  reform  the  criminal ;  and  to  deter  other 
men  from  offending. 

The  next  question  is,  how  should  the  criminal  be  treated 
under  confinement?  The  moment  we  understand  his  mental 
constitution  and  condition,  the  answer  becomes  obvious. 
Our  object  is  to  abate  the  activity  of  his  animal  propensities, 
and  to  increase  the  activity  and  energy  of  his  moral  and 
intellectual  faculties.  The  first  step  in  allaying  the  activity 
of  the  propensities,  is  to  withdraw  every  object  and  commu- 
nication that  tends  to  excite  them.  The  most  powerfully 
exciting  causes  to  crime  are  idleness,  intoxication,  and  the 
society  of  immoral  associates.  In  our  British  jails,  criminals 
in  general  are  utterly  idle;  they  are  crowded  together,  and 
live  habitually  in  the  society  of  each  other ;  intoxication 
being  the  only  stimulus  that  is  withdrawn.  If  I  wished  to 
invent  a  school  or  college  for  training  men  to  become  habitual 
criminals,  I  could  not  imagine  an  institution  more  perfect  for 
the  purpose,  than  one  of  our  jails.  Men,  and  often  boys,  in 
whom  the  propensities  are  naturally  strong,  are  left  in  com- 
plete idleness,  so  that  their  sti*ongest  and  lowest  faculties 
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may  eojoy  ample  leisure  to  luxuriate;  and  they  are  placed 
in  each  other's  society,  so  that  their  polluted  minds  may 
more  effectually  avail  themselves  of  their  leisure  in  commu- 
oicatiug  their  experience  to  each  other,  and  cultivating,  by 
example  and  precept,  the  propensities  into  increased  energy 
and  more  extensive  activity.  The  proper  treatment  would 
be,  to  separate  them  as  much  as  possible  from  each  other ; 
and  while  they  are  in  each  other's  society,  to  prevent  them, 
by  the  most  vigilant  superintendence,  from  communicating 
immoral  ideas  and  impressions  to  each  other's  minds.  In 
the  next  place,  they  should  be  all  regularly  employed ;  be- 
cause nothing  tends  more  directly  to  subdue  the  inordinate 
activity  of  the  animal  propensities  than  labor.  It  occupies 
the  mind,  and  physiologically  it  drains  off,  by  the  muscles, 
the  nervous  energy  from  the  brain,  which,  in  the  case  of 
criminals,  is  the  grand  stimulus  to  their  large  animal  organs. 
The  greater  the  number  of  the  higher  faculties  that  the 
labor  can  be  made  to  stimulate,  the  more  bene6cial  it  will 
be.  Mounting  the  steps  of  a  treadmill  exercises  merely  the 
muscles,  and  acts  on  the  mind  by  exhausting  the  nervous 
energy  and  producing  the  feeling  of  fatigue.  It  does  not 
excite  a  single  moral  or  intellectual  faculty.  Working  as  a 
weaver  or  shoemaker  would  employ  more  of  the  intellectual 
powers ;  the  occupations  of  a  carpenter  or  blacksmith  are 
still  more  ingenious ;  while  that  of  a  machine  maker  stands 
higher  still  in  the  scale  of  mental  requirement.  Many  crimi- 
nals are  so  deficient  in  intellect,  that  they  are  not  capable  of 
engaging  in  ingenious  employments;  but  my  proposition  is, 
that  wherever  they  do  enjoy  intellectual  talent,  the  more 
effectually  it  is  drawn  out,  cultivated,  and  applied  to  useful 
purposes,  the  more  will  their  powers  of  self-guidance  and 
control  be  increased. 

Supposing  the  quiescence  of  the  animal  propensities  to  be 
secured  by  restraint  and  by  labor,  the  next  object  obviously 
is,  to  impart  vigor  to  their  moral  and  intellectual  facqltieSi 
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so  that  they  may  be  rendered  capable  of  mingling  with 
society  at  a  future  period,  without  relapsing  into  crima 
The  moral  and  intellectual  faculties  can  be  cultivated  only 
by  addressing  to  them  their  natural  objects,  and  exercising 
them  in  their  legitimate  fields.  If  any  relative  of  ours  pos- 
sessed an  average  development  of  the  bones  and  muscles  of 
the  legs,  yet  had,  through  sheer  indolence,  lost  the  use  of 
them  and  become  incapable  of  walking,  should  we  act 
wisely,  with  a  view  to  his  recovery,  by  fixing  him  into  an 
arm-chair,  from  which  it  was  impossible  for  him  to  rise  ? 
Yet,  when  we  lock  up  criminals  in  prison,  amidst  beings 
who  never  give  expression  to  a  moral  emotion  without  its 
becoming  a  subject  of  ridicule,  when  we  exclude  from  their 
society  all  moral  and  intelligent  men  calculated  to  rouse  and 
exercise  their  higher  faculties,  and  when  we  provide  no  effi- 
cient means  for  their  instruction,  we  do  in  fact  as  effectually 
deprive  all  their  superior  powers  of  the  means  of  exercise 
and  improvement,  as  we  would  do  the  patient  with  feeble 
legs,  by  pinioning  him  down  into  a  chair.  All  this  must  be 
reversed.  Effectual  means  must  be  provided  for  instructing 
criminals  in  moral  and  intellectual  duty,  and  for  exercising 
their  moral  and  intellectual  faculties.  This  can  be  done 
only  by  greatly  increasing  the  number  of  higher  minds  that 
hold  communion  with  them ;  and  by  encouraging  them  to 
read  and  exercise  all  their  best  powers  in  every  practicable 
manner.  The  influence  of  visiters  in  jails,  in  ameliorating 
the  character  of  criminals,  is  explicable  on  such  grounds. 
The  individuals  who  undertake  this  duty  are,  in  general, 
prompted  to  it  by  the  vivacity  of  their  own  moral  feelings; 
and  the  manifestation  of  them  towards  the  criminals  excites 
the  corresponding  faculties  in  them  into  action.  On  the  same 
principle,  on  which  the  presence  of  profligate  associates  cul- 
tivates and  strengthens  the  propensities,  does  the  society  of 
virtuous  men  excite  and  strengthen  the  moral  and  intel* 
lectual  powers. 
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By  this  treatment  the  ofTeDder  would  be  restored  to  society 
with  his  inferior  feelings  tamed,  his  higher  powers  invigo- 
rated, his  understanding  enlightened,  and  his  whole  mind 
and  body  trained  to  industrious  habits.  If  this  should  not 
afford  society  a  more  effectual  protection  against  his  future 
crimes,  and  be  more  in  consonance  with  the  dictates  of 
Christianity  than  our  present  treatment,  I  stand  condemned 
as  a  vain  theorist;  but  if  it  would  have  these  blessed  effects, 
I  humbly  intreat  of  you  to  assist  me  in  subduing  that  spirit 
of  ignorance  and  dogmatism,  which  represents  these  views 
as  dangerous  to  religion  and  injurious  to  society,  and  pre- 
sents every  obstacle  to  their  practical  adoption.* 

'  The  prisons  in  the  United  States  of  America  are  conducted  in  a  manner 
greatlj  superior  to  those  of  Great  Britain  and  Ireland  ;  but  even  thej  admit 
of  improvenient.    I  shall  add  some  remarks  on  them  to  the  next  lecture. 

Since  my  arriyal  in  the  United  States,  in  September,  1638,  an  extraordinary 
number  of  instances  of  frauds,  committed  by  men  holding  high  official  situa- 
tions, have  been  announced  in  the  public  prints,  and  a  vast  extent  of  indivi- 
dual  sufl^ring  has  been  the  consequence.  Such  occurrences  reflect  disgrace 
on  the  society  under  whose  institutions  they  so  extensively  prevail.  The  re- 
marks on  p.  107,  are  far  m<»e  applicable  to  the  United  States,  than  even  to 
Britain.    [January,  1840.] 


ART.  VI.— BIOGRAPHICAL  SKETCH  OF  BENJAMIN  LYNDE. 

Benjamin  Lynde  was  the  first  educated  lawyer  who  was 
promoted  to  the  bench  of  the  superior  court  in  Massachu- 
aetta.    This  was  in  1712,  when  he  was  forty-six  years  of 

He  was  descended  from  a  family  in  Dorsetshire,  England, 
and  was  bom  in  Boston,  in  1666.  He  was  prepared  for 
college  under  the  tuition  of  "  Master  Cheever,"  and  as  a 
member  of  Harvard  College  sustained  the  reputation  of  a 
fine  scholar.  He  was  graduated  in  1686. 
8* 
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The  period  at  which  he  left  college,  it  will  be  recollected, 
was  one  of  the  darkest  in  the  history  of  Massachusetts,  so 
far  as  the  prospects  of  a  young  man  were  concerned.  The 
colony  was  in  a  transition  state  between  the  surrender  of 
their  former  charter  and  subjection  to  the  arbitrary  rule  of 
an  over-bearing  viceroy.  The  country  was  in  a  ferment, 
and  whoever  dared  to  indulge  the  feelings  of  a  free  man, 
was  marked  by  the  minions  of  prerogative,  as  an  object  of 
jealousy  and  hatred. 

How  the  first  years  after  leaving  college  were  passed  by 
judge  Lynde,  does  not  appear,  but  he  was  probably  en- 
gaged in  study,  for  in  1692,  he  went  to  England  to  com- 
plete his  education  as  a  lawyer,  and  became  a  student  at 
the  Middle  Temple.  He  remained  there  until  he  was  called 
to  the  bar  as  a  barrister.  He  returned  to  Massachusetts 
in  1697.  Before  leaving  England,  he  received  a  commis- 
sion from  the  lords  of  admiralty  as  advocate  general  of 
the  court  of  admiralty  for  the  provinces  of  Massachusetts, 
Connecticut  and  Rhode  Island. 

In  1699,  he  removed  to  Salem,  where  he  resided  during 
the  remainder  of  his  life.  As  early  as  1703,  he  entered 
public  life,  and  ever  afterwards  continued  to  take  a  leading 
part  in  public  affairs.  After  representing  the  town  of  Sa- 
lem several  years  in  the  general  court,  he  was  chosen  to 
the  council,  of  which  body  he  was  a.  leading  member  for 
the  term  of  twenty- four  years. 

He  married  a  daughter  of  the  Hon.  William  Brown,  of 
Salem,  one  of  the  wealthiest  and  most  influential  men  in 
the  province.  He  had  been  a  judge  of  the  court  of  com- 
mon pleas,  and  a  member  of  the  council,  and  was  the  father 
of  Samuel  Brown,  chief  justice  of  the  same  court,  and  an- 
cestor of  judge  William  Brown,  of  the  superior  court,  at 
the  time  of  the  revolution.  His  own  son  Benjamin,  as  will 
appear,  was  at  one  time  chief  justice  of  the  superior  court, 
so  that  his  family  connexions  seem  to  have  shared  liberally 
in  the  favor  of  the  government. 
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Judge  Lynde  was  appointed  to  the  bench  of  the  superior 
court,  as  successor  of  Walley,  in  July,  1712,  on  which 
occasion  judge  Sewall,  in  an  address  to  the  jury,  alluding 
to  the  appointment,  expressed  the  hope  "  that  they  would 
hereafter  have  the  benefit  of  the  inns  of  court  education, 
superadded  to  that  of  Harvard  College." 

There  had  been  twelve  judges  appointed  to  this  court, 
previous  to  judge  Lynde,  not  one  of  whom  had  either  stu- 
died or  practised  law. 

Upon  the  resignation  of  chief  justice  Sewall,  in  1728,  the 
subject  of  this  article  was  promoted  to  the  place  he  had  va- 
cated, 9nd  held  the  office  until  his  death,  January  28, 1749. 
He  died  at  the  age  of  seventy-nine,  and  closed  a  life  of  use- 
fiilness  and  honor. 

The  time  during  which  judge  Lynde  was  upon  the 
bench  forms  an  important  era  in  the  history  of  the  admin- 
istration of  justice  in  Massachusetts. 

The  court  for  the  first  time  was  constituted  of  men,  com- 
petent and  willing  to  give  form  and  character  to  legal  and 
judicial  process.  Judge  Thomas,  one  of  his  associates, 
though  not  an  educated  lawyer,  had  been  a  practitioner  at 
the  bar ;  chief  justice  Sewall  had  become  somewhat  famil- 
iar with  legal  forms ;  and  Paul  Dudley,  a  learned  lawyer,  in 
his  character  as  attorney  general,  contributed  to  give  an 
increased  respectability  to  the  practice  of  the  law. 

It  was,  however,  still  in  its  infancy,  though  the  impulse 
which  it  received  at  this  time,  aided,  as  it  was,  by  the  in- 
fluence of  Read,  Gridley,  Pratt  and  the  Auchmutys,  as 
well  as  of  others,  who  were  their  cotemporaries,  introduced 
improvements,  and  established  regular  forms  in  practice, 
which  have  been  recognised  ever  since  by  the  courts  of 
Massachusetts,  as  safe  guides  to  the  profession  in  matters  of 
precedent. 

What  part  in  this  reform  was  taken  by  chief  justice 
Lynde,  does  not  now  appear.    Few  or  no  reports  of  the  ju- 
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dicial  opinions  of  the  members  of  that  court,  during  his  ad- 
ministration, have  been  preserved,  and  little  is  known,  even 
of  their  personal  history,  beyond  their  names,  their  appoint- 
ments to  office,  and  their  deaths. 

To  a  philosophical  mind,  there  is  little  that  is  gratifying 
in  the  reflection,  how  few  are  the  remembrances  of  the  life 
and  services  of  such  a  man  as  judge  Lynde;  while  so  many 
of  his  cotemporaries,  by  some  act  of  physical  bravery,  or 
the  issue  of  some  fortunate  military  expedition,  fill  so  lai^ 
a  space  in  the  history  of  their  times. 

The  life  of  judge  Lynde  was  long,  and  its  duties  must 
have  been  various  and  arduous.  At  the  head  of  the  high- 
est court  in  the  province,  a  member  of  the  council,  a  ruling 
elder  in  the  church,  a  father  of  a  family,  and  a  wealthy  and 
influential  citizen,  he  seems  to  have  sustained  every  relation 
in  life  with  ability,  with  dignity,  and  honor. 

A  brief  notice  of  his  death  in  the  Boston  Evening  Post, 
gives  the  following  summary  of  his  character:  "  Inflexible 
justice,  unspotted  integrity,  affability  and  humanity,  were 
ever  conspicuous  in  him.  He  was  a  sincere  friend,  most 
affectionate  to  his  relations,  and  the  delight  of  all  who  were 
honored  with  his  friendship  and  acquaintance." 

Although  he  was  not  remembered  as  a  military  chief,  or 
a  partisan  leader,  he  left  behind  him  an  enviable  reputation 
as  a  scholar,  a  jurist,  and  a  christian.  e.  w. 


ART.  VII.— RULES  OF  EVIDENCE. 

No.  11. — Hearsay  Evidence. 

In  the  case  of  confessional  hearsay,  the  party,  whose  sup- 
posed hearsay  declarations  were  used,  was  or  might  have 
been  present  and  subject  to  confrontation  and  judicial  inter- 
rogation.   No  reason,  no  sufficient  reason,  it  has  been  seen. 
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exists  for  not  enforcing  his  attendance  and  procuring  his 
testimony  under  the  best  possible  forms  and  with  the  highest 
securities  for  tmstworthiness.  Instead  of  which,  rejecting 
his  testimony,  the  common  law  receives  his  hearsay,  con- 
fessional declarations  under  circumstances  the  most  danger- 
ous to  the  interests  of  justice,  and  in  utter  disregard  of  the 
true  principles  of  correct  judicial  administration. 

In  the  ordinary  case  of  testimony,  it  is  the  testifying  wit- 
ness in  whom  credence  is  placed  and  upon  whose  testimony 
judgment  is  formed.  In  the  case  of  hearsay,  whether  con- 
fessional or  other,  there  are  at  least  two  and  may  be  more 
witnesses,  whose  conjoint  testimony,  original  and  reported, 
serves  as  the  foundation  of  judicial  decision.  When  the 
percipient  and  the  narrating  witness  are  united  in  the  same 
person,  if  he  speak  the  truth,  the  cause  terminates.  In  hear- 
say, the  narrating  is  avowedly  not  the  percipient  witness ; 
he  speaks  or  purports  to  speak  from  the  narration  of  others 
and  those  others  are  the  efficient  witnesses.  There  may 
have  been  no  such  supposed  relators,  whose  alleged  conver- 
sations the  testifying  witness  reports  ;  or,  being  such,  their 
relations  may  have  been  partially  or  entirely  false,  either 
from  simple  incorrectness,  incompleteness,  temerity  or  de- 
sign ;  or,  being  true,  they  may  have  been  misunderstood, 
misrecoUected  or  misreported. 

The  same  evidence  is  designated  by  different  names, 
according  as  the  person,  whose  rights  are  thereby  to  be 
affected,  varies;  confession,  when  used  against  the  party 
from  whose  lips  it  is  supposed  to  have  proceeded  ;  hearsay, 
when  offered  to  affect  the  rights  and  interests  of  inuividuals 
other  than  the  party  uttering  or  supposed  to  have  uttered 
such  statements  or  those  succeeding  to  his  rights.  As  con- 
fession, the  party,  the  real  witness  attainable  and  excluded, 
the  propriety  of  its  reception  has  been  examined.  As  hear- 
say, the  witness  dead  or  unattainable,  the  question  of  admis- 
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•ions  is  presented  under  a  very  different  aspect  This  ques- 
tion we  propose  to  consider. 

Hearsay  being  an  inferior  species  of  eyidence  should  never 
be  received,  except  in  those  cases,  when  from  death  or  other 
sufficient  cause,  better  proof  is  unattainable.  '  This  subject 
will  therefore  be  examined  in  reference  only  to  such  cases, 
for  if  better  evidence  is  attainable,  no  sufficient  reason  for 
withholding  it  can  be  imagined. 

In  the  case  now  proposed  for  examination,  the  real  wit- 
ness, whose  supposed  statements,  verbal  or  written,  consti- 
tute the  proof  offered,  has  deceased,  and  his  presence  and 
judicial  examination  are  unattainable.  In  the  case  of  con- 
fession, the  party  being  examinable  if  required,  his  hearsay 
declarations  are  not  the  best  evidence ;  but  here  the  witness 
being  unexaminable,  they  are. 

It  is  desirable,  that  all  evidence  offered  in  judicial  pro- 
ceedings should  be  true ;  but  all  evidence  offered  is  not  true; 
yet  that  circumstance  furnishes  no  sufficient  argument  for 
the  exclusion  of  any  testimony,  unless  it  can  be  judiciously 
foreseen  and  foreknown  that  such  testimony  will  be  false. 
To  exclude,  is  to  assume  such  falsehood  as  certain,  before 
the  evidence  excluded  has  ever  been  heard. 

It  is  equally  desirable,  that  all  testimony  should  have  all 
possible  and  conceivable  securities  for  trust- worthiness,  but 
if  from  any  cause,  the  attainment  of  one  or  more  of  those 
securities  becomes  physically  impracticable,  that  will  not 
suffice  for  the  rejection  of  such  evidence  thus  obtained,  if  it 
have  any  the  slightest  probative  force.  No  circumstance, 
which  gives  the  least  clue  to  the  detection  of  crime,  is  dis- 
regarded ;  nor  should  any  evidence,  howsoever  weak,  if  of 
any  force,  be  rejected. 

The  best  evidence,  the  highest  securities  for  testimonial 
veracity  are  required ;  but  the  best  theoretic  evidence,  the 
best  theoretic  securities,  may  be  unattainable.  The  best 
evidence,  and  the  best  attainable  evidence,  mean  or  should 
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name  one  and  the  same  thing.  '*The  meaning'  of  this 
rale  is,  not  that  courts  of  law  require  the  strongest  possible 
assurance  of  the  matter  in  question,  but  that  no  evidence 
shall  be  given,  which  from  the  nature  of  things  supposes 
still  greater  evidence  behind  in  the  party's  possession  or 
power."  **  It  •  never  excludes  evidence,  which  is  the  best 
that  can  then  be  produced  by  the  party." 

If  then,  these  principles  be  adopted,  it  would  seem  to  fol- 
low, that  when  the  witness  is  dead,  his  declarations  in  what- 
soever form  attainable  should  be  received.  But  logical 
conclusions,  from  principles  ever  so  well  established,  will 
generally  be  viewed  by  the  court  as  legal  non  sequiturs. 
Accordingly,  this  evidence  logically  admissible,  legally  is 
excluded. 

Evidence  may  be  true,  whatever  or  howsoever  much  the 
securities  for  trustworthiness  may  be  wanting.  It  may  be 
true  without,  it  may  be  false  with  them  all.  Whether  it 
will  be  true  or  false  is  given  to  no  prophetic  vision  to  foresee. 

All  the  utmost  possible  securities  for  trustworthiness 
should  be  obtained,  but  if  from  any  cause  those  securities 
are  unattainable,  the  argument  thereby  afforded  is  for  cau- 
tion and  circumspection,  not  exclusion.  When  evidence 
with  all  known  securities  for  truth  can  be  had,  nothing  will 
justify  the  reception  of  that  which  i^  inferior  in  strength  and 
trustworthiness.  These  securities  unattainable,  and  the  evi- 
dence excluded,  it  being  the  only  existent  proof  of  the  sub- 
ject-matter to  which  it  refers,  injustice,  misdecision,  irre- 
mediable, inexcusable,  is  the  inevitable  consequence. 

While  then  on  the  one  hand,  no  evidence  should  be  re- 
ceived without,  if  obtainable  with  the  highest  securities  for 
veracity,  so  on  the  other  hand  no  testimony  should  be  ex- 
cluded on  account  of  any  deficiencies,  which  are  unavoid- 
able. 

The  whole  conduct  of  life,  its  ordinary  transactions,  the 

>  1  PhU.  Et.  176.  *  1  Stark.  £▼.  39. 
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most  important  mercantile  negotiations,  all  historical  facts, 
the  proofs  of  our  religion,  are  based  on  evidence,  which  no 
court  of  comnoon  law  would  receive  as  deserving  of  any  the 
slightest  reliance.  It  is  then  abundantly  manifest,  that  the 
judicial  mind  is  governed  by  rules  which  are  entirely  dis- 
regarded in  the  ordinary  transactions  of  life. 

The  epistles  of  Paul,  the  journal  of  Columbus,  the  letters 
of  Washington,  would  not  be  adjudged  competent  to  estab- 
Ush  any  fact,  which  being  in  issue  might  be  determined  by 
their  production ;  not  because,  if  received  they  would  not 
satisfy  every  individual  of  the  facts  therein  contained ;  but 
because,  while  having  probative  force  sufficient  to  command 
the  credence  of  every  mind,  to  which  they  should  be  com- 
municated, it  is  feared  danger  would  be  likely  to  arise  from 
submitting  such  testimony  to  the  consideration  of  the  tribu- 
nal, by  which  rights  are  to  be  adjudicated  upon.  Were 
Paul,  or  Columbus,  or  Washington  living,  the  reasoning  by 
which  this  testimony  would  be  excluded  might  be  considered 
as  unanswerable;  dead,  their  evidence  thus  delivered  satis- 
factory to  every  body  else,  to  the  judge  alone  seems  without 
force.* 

"  In  the  common  concerns  of  life,  evidence  of  this  nature 
is  frequently,  nay,  usually  acted  upon  without  scruple ;  but 
in  the  ordinary  affairs,  there  is,  in  general,  no  considerable 

*  Not  without  force,  but  still  worse  having  force  and  excluded.  "  By  the 
rules  of  evidence  established  by  the  courts  of  law,  circumstances  of  great 
moral  weight  are  often  excluded,  from  which  much  assistance  might  in  parti- 
cular cases  be  afforded  in  coming  to  a  just  conclusion lest 

they  should  produce  an  undue  influence  upon  the  minds  of  persons  unaccus- 
tomed to  consider  the  restrictions  and  limitations  which  legal  views  on  the 
subject  would  impose."  Wright  v.  Totham,  34  C.  L.  R.  114.  S.  C  33 
C.  L.  R.  456.     8.  C.  28  C.  L.  R.  11.    S.  C.  2  Russ.  &  Mylne,  19.    ««  Then 

may  acts  involving  a  great  sacrifice  of  present  interests and 

therefore  as  moral  evidence,  they  may  be  very  cogent ;  yet  does  the  law  more 
rigid  and  inflexible  resist  the  weight  of  such  moral  evidence,  although  in  the 
ordinary  transactions  of  common  life,  common  sense  and  experience  might 
poanbly  yield  to  it."    S.  C.  33  C.  L.  R.  456-7. 
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temptation  to  deceive;  on  the  contrary,  a  legal  investigation 
of  a  fact  which  involves  the  highest  and  dearest  interest  of 
the  parties  concerned,  property,  character,  nay  liberty  or 
life  itself,  presents  the  greatest  possible  temptation  to  deceive ; 
and  therefore  that  evidence,  which  is  admitted  before  a  jury 
must  be  guarded  and  secured  by  greater  restraints  and 
stricter  rules  than  those  which  are  suflScient  for  the  common 
purposes  of  life."  *  Hearsay  then  is  evidence  "  acted  upon 
without  scruple  in  the  ordinary  affairs  of  life,''  evidence  of 
"great  moral  weight,"  evidence  from  which  men  of  "com- 
mon sense  and  experience  derive  much  assistance  "  in  com- 
ing to  just  conclusions ;  but  which  judicially  has  no  moral 
weight,  and  from  which  judicially  no  assistance  could  be 
derived  in  coming  to  just  conclusions,  or,  if  any,  the  danger 
from  such  aid  exceeds  the  probability  of  good,  so  that  prac- 
tically the  law  says  no  aid  can  be  derived  from  this  kind  of 
proof.  Acted  upon  without  scruple  and  to  advantage  in  the 
ordinary  affairs  of  life,  why  is  or  should  there  be  a  different 
rule  in  judicial  investigations  ? 

Judicial  investigations  may  involve  "  the  highest  and 
dearest  interests,"  yet  such  cases  are  rare,  its  usual  and 
common  action  is  upon  the  "  ordinary  affairs  of  life,"  in 
which  it  would  seem  this  testimony  is  deserving  of  credence. 
When  cases  of  this  description  are  brought  before  the  court 
why  not  receive  testimony  thus  proved  and  approved  ?  How 
or  why  does  the  probative  force  of  the  same  fact,  proved  in 
the  same  way,  change,  whether  used  as  the  foundation  of  a 
judgment  judicial  or  extrajudicial  ?  How  or  why  does  the 
ability  of  the  individual  to  weigh  it  vary,  whether  it  is  used 
for  one  purpose  or  another?  Even  in  important  cases,  cases 
involving  the  highest  interests,  why  adopt  rules  differ- 
ent from  those  which  serve  for  guidance  in  the  "  common 
and  ordinary  affairs  of  life?"     This  species  of  evidence  is 

'  1  stark.  Et.  43. 
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"  very  cogent " — has  "  moral  weight " — and  justly  or  not ;  if 
yea,  the  more  important  the  cause,  the  greater  necessity  of 
its  introduction,  the  force  of  the  same  proof  is  unchanged, 
whether  used  in  an  important  *  or  an  unimportant  cause, 
one  involving  larger  or  smaller  interests ;  if  nay,  why  ever 
trust  to  a  broken  reed,  why  ever  rely  on  such  evidence? 

Two  reasons  have  been  assigned  for  the  rejection  of  this 
testimony,  first,  its  inherent  defects,  as  testimony,  and, 
secondly,  the  character  of  the  tribunal  which  is  to  decide 
upon  it 

A  distinguished  writer  on  evidence,'  an  exclusionist  upon 
principle,  thus  illustrates  this  subject  '<  Suppose  that  A,  a 
person  of  undoubted  credit,  had  asserted,  that  he  saw  B  in- 
flict a  mortal  wound  upon  C ;  a  party  who  knew  A  to  be  a 
man  of  the  strictest  veracity,  and  who  was  also  convinced 
that  he  had  gravely  made  that  assertion,  would  necessarily 
attach  some  degree  of  credit  to  it,  and  its  effect  might  be  to 
turn  the  scale  and  to  create  in  his  mind  a  conviction  of  the 
truth  of  the  fact,  of  which  he  might  otherwise  have  doubted. 
In  such  case,  therefore,  if  A  be  dead  and  B  charged  with 
the  death  of  C,  why  should  not  the  declarations  of  C  be 
admitted  as  evidence  ?  "  Were  the  proposition  generalized 
to  all  cases  of  the  declarations  of  deceased  witnesses  which 
have  a  bearing  on  the  cause,  the  same  question  occurs.  The 
question  thus  generalized  is  answered  in  the  negative.  The 
reasons  therefore  are  now  to  be  considered. 

*'  It  may  be  answered,"  the  same  writer  proceeds  to  add, 
^'  that  the  law  must  proceed  by  general  and  by  certain  rules. 
If,  therefore,  the  mere  declarations  of  A,  in  this  case,  were 
to  be  admitted,  it  would  follow,  that  the  declaration  of 

*  ImporUnt — unimportant — ^no  case  without  importance  ;  important  to  one 
from  the  amount,  it  may  be  unimportant  to  another.  A  dollar  is  important  to 
the  day-laborer,  unimportant  to  the  millionaire.  Do  principles  therefore 
change  ?    Is  the  property  bas'is  to  determine  the  admissibility  of  evidence  ? 

'  1  Stark.  Et.  44. 
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every  other  person,  with  respect  to  every  other  disputed 
fact,  would  be  admissible.  The  consequences  would  be  to 
let  in  numberless  wanton,  careless,  and  unfounded  asser- 
tions, unworthy  of  the  least  regard.  The  principle  would 
extend  to  all  the  loose,  idle  and  contradictory  conversation, 
that  had  taken  place  upon  the  subject  in  dispute,  to  none  of 
which  any  degree  of  credit  could  be  safely  attached ;  and, 
above  all,  the  evidence  would  be  wholly  unsupported  by 
those  tests  of  truth  which  the  law  in  general  requires;  it 
would  not  rest  upon  the  obligation  upon  an  oath :  there 
would  be  no  certainty,  either  as  to  the  means  of  knowledge 
or  as  to  the  faithful  transmission,  by  the  asserting  party,  of 
that  which  he  knew." 

'^  The  law  must  proceed  by  general  and  certain  rules." 
True,  but  the  generality  of  those  rules,  the  certainty  of 
those  rules,  is  the  same,  whether  they  are  rules  of  admission 
or  of  exclusion.  They  may  be  as  general,  as  certain,  re- 
ceiving as  excluding  the  testimony.  The  true  question  is, 
not  the  certainty  or  the  generality,  but  their  logical  propri- 
ety, their  fitness  to  promote  the  real  purposes  of  justice. 
They  may  be  ever  so  general  and  ever  so  certain,  and  as 
bad  as  they  are  general  and  certain. 

''  If^  therefore,  the  mere  declarations  of  A,  in  this  cs^se, 
were  to  be  admitted,  it  would  follow,  that  the  declarations 
of  every  other  person  with  respect  to  every  other  disputed 
fact,  would  also  be  admissible."  Admissible,  but  only  in 
analogous  cases,  not  under  dissimilar  circumstances.  If  the 
new  declarations  of  A  were  received,  it  would  by  no  means 
follow,  that  the  declarations  of  B,  a  witness  living  and  sub- 
ject to  the  process  of  the  court,  should  be  received  as  to  any 
or  every  other  fact,  when  better  evidence  is  within  their 
power.  If  the  admission  of  the  declarations  of  A  be  in 
themselves  proper,  though  that  admission  be  followed  by 
ever  so  manf  similar  ones,  it  would  be  no  objection  to  the 
first  precedent.    The  danger  feared  is  not  so  much  in  the 
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case  cited  by  way  of  illustration,  as  in  the  illegitimate  infer- 
ences, which  it  is  feared  may  be  drawn  from  the  premises. 

"The  consequence  would  be  to  let  in  numberless  wanton, 
careless,  and  unfounded  assertions,  unworthy  of  the  least 
regard."  The  evidence  proposed  by  way  of  sapiple  has 
none  of  the  qualities  suggested.  Why  the  admission  of 
evidence  of  that  description  is  necessarily  to  be  followed 
by  the  consequences  suggested,  is  not  so  easily  perceived. 
If  *'  unworthy  of  the  least  regard,"  if  wanton,  careless  and 
unfounded,"  they  would  probably  receive  but  little  regard. 
The  receiving  the  declarations  of  deceased  percipient  wit- 
nesses, does  not  justify  the  admission  of  "  wanton,  careless, 
and  unfounded"  assertions.  The  inference  exceeds  the 
premises.  The  premises  are  the  admission  of  relevant,  the 
inference  the  admission  of  irrelevant  evidence. 

Whether  thus  *^  wanton,  careless  and  unfounded"  would 
seem  to  be  a  question  which  could  best  be  determined  after 
the  evidence  was  heard — not  before,  and  determined  by  the 
judge  of  fact.  If  the  evidence  should  be  of  the  character 
anticipated,  it  would  hardly  be  offered,  for  it  would  be 
undeserving  of  credit ;  if  not,  then  the  anticipated  objection 
would  not  arise. 

"  The  principle  would  extend  to  all  the  loose,  idle,  and 
contradictory  conversations,  that  had  taken  place  upon  the 
matter  in  dispute,  to  none  of  which  could  any  degree  of 
credit  be  safely  attached."  The  principle — what  principle 
would  thus  extend."  The  reported  testimony  of  the  sup- 
posed percipient,  but  now  deceased  witness,  consists  only  of 
such  facts  as  could  have  been  proved  by  him,  if  living ;  of 
facts  seen,  heard,  known  by  him.  The  hearsay  would  be 
of  competent  evidence.  It  involves  no  new  rules.  "  Loose, 
idle,  contradictory,  conversations"  of  deceased  witnesses 
would  no  more  be  received,  because  the  witness,  whose 
conversations  they  purport  to  be,  is  dead,  than  if  he  were 
living.    The  difference  in  the  two  cases  consists  only  in  the 
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medium,  through  which  it  comes;  in  the  one  case  immedi- 
ately from  the  living,  in  the  other,  mediately,  through  the 
lips  of  the  reporting  witness.  What  is  or  is  adjudged  to  be 
pertinent,  in  either  case,  is  alone  to  be  received.  The  only 
difference  is  in  the  mode  of  proving  the  same  facts. 

''Above  all,  the  testimony  would  be  unsupported  by  those 
tests,  which  the  law  in  general  requires :  it  would  not  rest 
upon  the  obligation  of  an  oath."  So  far  as  those  tests  are 
valuable  and  are  wanting,  so  far  just  ground  is  afforded  for 
deducting  from  the  weight  of  testimony  thus  deficient.  The 
value  of  those  tests  established,  their  absence  is  the  loss  of 
a  corresponding  degree  of  credibility.  What  is  that  value 
is  a  question  hereafter  to  be  considered,  when  they  shall 
form  the  subject  matter  of  discussion.  But  the  admitted 
inferiority  of  this  testimony  is  no  ground  for  its  utter  ex- 
clusion. 

"  There  would  be  no  certainty  as  to  the  means  of  know- 
ledge or  as  to  the  faithful  transmission  by  the  asserting 
party  of  that  which  he  knew."  The  means  of  knowledge 
on  the  part  of  the  percipient  witness,  the  grounds  of  his 
statements,  are  partially  or  fully  disclosed  to  the  narrating 
witness,  and  those  means,  as  disclosed,  are  by  him  made 
known,  and  as  far  as  they  existed,  to  that  extent  alone, 
diould  credit  be  yielded  to  them.  Their  faithful  transmis- 
sion by  the  percipient  witness  (fraud  excepted,  which  is  to 
be  hereafter  considered)  so  far  as  transmitted,  is  established 
by  that  presumption  of  the  general  truth  of  testimony, 
which  experience  has  sanctioned.  Its  faithful  transmission 
by  the  narrating  witness  is  guaranteed  by  the  same  securi- 
ties, which  sufiice  for  all  other  testimony.  The  certainty 
as  to  the  means  of  knowledge  and  its  faithful  transmission 
is  the  same  as  of  every  fact  extrajudicially  reported,  and  is 
sufficient  ''  for  reasonable  beings  to  form  their  judgments 
and  act  upon,"  *  in  the  ordinary  business  of  life.    If  no  fact, 

>  Wright  and  Totham,  33  C.  L.  R.  431. 
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unless  judicially  proved,  was  sufficient  to  authorize  human 
action,  the  whole  fabric  of  society  would  stop. 

*'  If  the  circumstance,  that  the  eye-witness  of  any  fact  be 
dead,  should  justify  the  introduetion  of  testimony  to  estab- 
lish that  fact  from  hearsay,  no  man  could  feel  safe  in  any 
property,  a  claim  to  which  might  be  established  by  proof  so 
easily  obtained."  * 

The  witness,  by  whom,  if  living,  it  might  have  been 
proved,  that  a  contract,  note,  deed  or  will,  had  been  ob- 
tained by  imposition,  fraud  or  duress,  or,  by  whom  any  sup- 
posable  fact  important  in  its  bearing  to  the  cause  might 
have  been  shown,  is  dead.  No  occasion,  where  this  testi- 
mony could  have  been  used,  occurred  during  the  life-time 
of  the  witness.  That  a  suppositious  will  existed,  how, 
when,  or  in  what  manner  procured,  that  his  name  had 
been  forged  to  a  note,  or  that  a  deed,  by  which  his  rights 
were  impaired,  had  been  obtained  by  duress ;  the  existence 
or  need  of  testimony,  by  which  such  facts  might  have  been 
established,  were  all  unknown  to  the  party  whose  interests 
were  thus  jeoparded.  There  was  no  existent  cause,  in 
which,  if  known,  it  could  have  been  taken;  no  future  cause 
foreseen  in  which  its  future  use  would  be  needed.  The 
witness  dies.  Litigation  arises.  It  is  ascertained,  that  in 
a  letter  or  memorandum  made  at  the  time,  or  in  a  conver- 
sation, casual  or  otherwise,  the  witness  had  detailed  facts, 
upon  which  important  rights  are  subsequently  made  to 
depend ;  or  that  in  a  deposition  in  a  cause  between  other 
parties,  in  which  similar  or  different  rights  were  at  stake, 
proof  might  be  had  materially  relevant  to  the  cause  now 
pending  before  the  court  The  deceased  was  the  sole  wit^ 
ness  of  a  fact  now  for  the  first  time  time  known,  or,  known 
to  be  important  Death  has  closed  the  door  to  his  produc- 
tion.    His  conversations,  his  letters,  his  ex  parte,  his  o/ja  in 

■  By  Mtnhall,  C.  J.,  in  Mima  v.  Hepburn,  7  Cruioh  Rep.  290. 
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causa  depositions  exist  Without  this  proof,  fraud  with 
certainty  succeeds ;  without  it,  total  darkness  reigns.  With 
it,  light  uncertain,  wavering,  but  light,  through  a  mere 
crevice,  be  it  so,  is  obtained.  Is  it  not  preferable  to  total 
darkness  ? 

''If.  when  the  eye  witness  is  dead,"  his  declarations, 
however  clearly  made,  however  distinctly  reported,  are  not 
received,  how  can  anyone  feel  ''safe"  in  his  property,  a 
claim  to  which  "  can  only  be  supported  by  proof  of  this 
description."  Is  not  every  such  person  "  safer,"  are  not 
his  rights  "  safer,"  are  they  not  utterly  insecure,  save  by 
the  reception  of  this  testimony  ?  The  feeling  of  "  safety  " 
in  one's  possesion,  as  fully  requires  its  reception,  as  its  re- 
jection. It  may  as  well  be  necessary  for  the  protection  of 
right,  as  fabricated  for  the  enforcement  of  wrong. 

"  Proof  so  easily  obtained,"  '  .  .  .  "  evidence  which 
may  so  easily  and  securely  be  fabricated." "  Why  thus  easily 
obtained,  thus  securely  fabricated  ?  The  narrating  witness 
relates  what  he  has  gathered  in  conversation  from  the  de« 
ceased  witness,  with  the  same  degree  of  caution  ;  the  proof 
is  the  same  with  which  the  court  are  satisfied  in  relation  to 
the  reported  statements  or  confessions  of  a  party,  or  the 
extrajudicial  statements  of  any  witness,  when  adduced  to 
contradict  his  judicial*  and  sworn  testimony.  The  witness, 
whether  narrating  the  statements  of  one  living  or  dead,  or 
any  pther  fact  in  the  cause,  is  subject  alike  to  the  same 
penalties,  bound  by  the  same  oath,  scrutinized  by  the  same 
cross-examination,  and  would  not,  therefore,  seem  more  to 
be  distrusted  in  the  one  case  than  in  the  other.  He  is  as 
much  a  witness,  as  credible  a  witness,  when  testifying  to 
one  set  of  facts  as  another.  Whether  he  relates  his  own 
perceptions  or  the  reported  perceptions  of  another ;  the  secu-* 
rities  for  testimonial  veracity  are  the  same  in  each.    So  far 

>  «  The  frauds  which  might  be  practised  under  its  cover,"  Ao.  7  CraDob,890. 
•  1  St  Ev.  46. 
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as  the  public  are  concerned,  the  protection  against  perjury, 
so  far  as  the  witness  is  to  be  regarded,  the  guaranties  for 
his  trustworthiness,  are  as  strong,  the  temptations  to  men- 
dacity as  weak,  when  testifying  to  hearsay  as  when  testify- 
ing to  any  other  fact  Whence  then  the  ease,  the  security  ? 
It  is  the  general  ease  and  security  of  perjury,  nothing  more. 
The  ease  is  not  on  the  part  of  the  judicial  witness. 

How  is  it  as  to  the  deceased  witness.  By  the  hypothesis, 
true  in  every  case  except  that  of  deliberate  and  preconcerted 
fraud.;  there  is  integrity  on  the  part  of  the  deceased  indi- 
viduals, whose  supposed  declarations  are  offered  for  admis- 
sion, and,  if  so,  reliance  may  be  placed  in  those  declarations. 

That  this  evidence  might  be  fabricated,  that  letters  stating 
false  facts  might  be  written,  that  false  entries  might  be 
made,  that  conversations  rehearsing  non-existent  acts,  and 
designed  for  deception,  might  be  held,  is  established  by 
judicial  experience;  for  the  forms  of  fraud  are  as  various  as 
are  the  minds  of  those  conceiving  or  committing  it  But, 
by  the  same  experience,  the  still  more  frequent  existence  of 
perjury  is  proved;  and  shall,  therefore,  all  testimony  be 
shut  out  ? 

The  supposed  witness,  whose  statements  are  offered, 
honest,  fabrication  is  at  once  excluded.  The  present  or 
future  importance  of  the  facts,  their  subsequent  use,  the 
case  in  which,  the  person  for  whom,  the  time  when,  they 
are  to  be  used,  are  alike  unknown  and  unforeseen.  They 
are  then  the  undesigned  casual  remarks  of  a  percipient  wit- 
ness; incomplete,  incorrect,  in  detail,  perhaps,  but  never- 
theless deserving  consideration;  the  same  consideration 
which  the  statements  of  an  honest  individual,  extra-judi- 
cially  delivered,  should  ever  receive.  The  declarations 
designed  for  future  use,  deliberately  made,  their  value  is 
thereby  enhanced.  If  incorrectly  reported,  by  design,  it  is 
not  fabrication,  but  simple  perjury. 

The  extrajudicial  deceased  witness  dishonest ;  in  his  life- 
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time  prescience  was  not  vouchsafed  him ;  yet  without  the 
foreknowledge  of  such  future  cause,  the  need  of  such  fabri- 
cated testimony  will  not  be  perceived,  nor  will  the  motive 
to  its  fabrication  exist. 

Future  litigation  anticipated,  the  need  of  this  testimony 
foreseen,  its  deliberate  fabrication  the  result  of  preconcerted 
design  and  in  support  of  an  unfounded  claim.  Such  the 
supposition.  The  alleged  real  witness,  whose  false  declara- 
tions are  prospectively  made  for  future  use,  and  whose  oppor- 
tune death  before  the  testimony  will  be  required  is  not  an 
accidental  but  an  essential  prerequisite  to  its  consummation, 
the  party  to  gain  by  the  fraud  and  for  whose  advantage 
these  fraudulent  preliminaries  have  been  concerted,  and  the 
intended  narrating  witness  from  whom  the  evidence  is  to  be 
received,  are  all  interested  in  the  success  and  associated  in 
the  accomplishment  of  this  scheme.  It  must  be  seasonably 
entered  into,  ajite  litem  motam^  for  if  not  according  to  law, 
however  good  a  plot,  however  excellent  a  plot,  it  must  fail ; 
the  fact  falsely  asserted  must  be  one  unsusceptible  of  dis- 
proof, else  it  might  be  contradicted ;  and  the  cause  one  which 
will  quietly  wait  till  all  needed  arrangements  shall  have 
been  made,  and  come,  when  being  made  it  shall  be  called 
for.' 

The  individual,  whose  interests  are  thus  to  be  subserved, 
is  necessarily  a  party,  for  mere  speculative,  abstract  fraud, 
committed  without  motive  and  for  the  benefit  of  another  is 
not  to  be  supposed.  He  must  live  and  out-live,  or  dying  he 
must  by  nuncupative  will  or  otherwise,  bequeath  to  some 
heir  or  devisee  equally  unscrupulous  his  false  claim  and  his 
fraudulent  devices,  else  the  false  claim  will  never  be  assert- 
ed, nor  the  fabricated  proof,  by  means  of  which,  its  success- 
ful result  is  anticipated,  be  known. 

'  '<  The  purpose  yoa  undertake  is  dangerous,  the  friends  you  have  named 
uncertain,  the  time  itself  unsorted,  and  your  whole  plot  too  light  for  the  coun- 
terpoise of  so  great  an  opposition.** 

^      9* 
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The  supposed  percipient  and  deceased  witness  was  with* 
out  legal  or  personal  interest,  (except  so  far  as  he  was  in- 
duced by  "the  value  received,"  by  which  his  aid  was  pur- 
chased) in  the  post  mortem  deception,  hereafter  to  be  effected. 
The  consummation  of  the  plot  is  to  be  postponed  till  after 
his  decease,  whenever  that  may  be,  and  if  he  be  the  longest 
liver,  it  must  entirely  fail,  unless  some  new  and  longer  liv- 
ing judicial  witness  can  be  found,  who  will  supply  his  place 
and  discharge  his  duties.  His  duty  it  is,'  to  make  certain 
declarations  either  verbally  or  in  writing,  in  and  by  which 
he  will  assert  certain  facts  false  in  themselves,  and  known 
to  him  to  be  false  as  having  been  done  to  his  knowledge,  or 
certain  conversations  which  were  never  had,  as  having  been 
held  in  his  presence,  with  the  intention  and  in  the  expecta- 
tion that  at  some  period  of  time  subsequent  to  his  decease, 
they  would  be  used  in  the  cause  for  which  they  had  been 
thus  studiously  prepared.  Being  exempt  from  the  fear  of 
punishment  and  the  danger  of  cross-examination,  he  makes 
these  fraudulent  and  false  statements  to  some  individual, 
who  after  his  decease  is  to  bear  witness  to  them  as  having 
been  received  from  him,  thus  incurring  the  moral  turpitude 
of  perjury  without  a  risk  of  its  legal  penalties. 

To  be  available,  the  selected  narrating  witness  must  not 
merely  outlive  the  supposed  real  witness,  but  he  must  live 
till  the  time  shall  arrive,  when  this  evidence  shall  be  needed. 
A  party  to  the  fraud,  restrained  by  the  sanctions  of  an  oath, 
exposed  to  the  risk  of  detection,  probed  by  the  rigid  and 
unsparing  scrutiny  of  examination  and  cross-examination, 
fabrication,  and  this  peculiar  mode  of  fabrication  foreseen  as 
probable,  foreseen  as  so  probable,  that  the  court  would  not 
wait  till  it  should  occur,  but  in  advance  prejudged  its  future 

>  .  .  .  .  «  It  may  be  feared  Uiat  persona  who  have  as  little  regard  to 
truth  may  be  indaced  to  make  false  declarations,  when  they  run  no  risk  of 
pnniflhaaeni  in  this  world,  as  no  use  can  be  made  of  their  eyidence  till  after 
death."    Berkely  peerage  case,  4  Camp.  R.  411. 
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existence,  and  acted  upon  such  judgment,  what  is  the  dan- 
ger of  a  fabrication  like  this,  or  if  fabrication  be  supposed 
probable,  what  is  the  danger  of  its  successful  termination. 

Future  litigation  anticipated,  that  anticipation  known  to 
the  party  and  the  narrating  witness,  what  is  the  fact  to  be 
proved  by  these  declarations ;  one  known  to  many,  if  so, 
they  are  liable  to  contradiction  and  disproof  by  them,  if 
living,  by  their  reported  declarations  if  dead ;  known  to 
the  deceased  alone,  or  so  alleged,  why  then  was  not  his  de- 
position so  necessary  for  the  preservation  of  the  rights  or 
danger  taken,  why  not  preserve  in  the  best  form  what  it  was 
so  desirable  should  be  perpetuated?  Is  such  knowledge 
falsely  denied,  then  is  the  narrating  witness  guilty  of  per- 
jury ;  is  it  admitted,  what  satisfactory  answer  can  be  given 
to  the  inquiry  ? 

The  deceased  witness  a  party,  the  narrating  witness  a 
party,  the  person  calling  him  a  party,  the  more  individuals 
cognizant  of  the  scheme,  the  greater  the  chances  of  detection 
and  failure.  Some  one  may  repent  of  the  intended  fraud, 
death  may  intervene,  or  the  remembered  declarations  or 
preserved  letters  of  some  deceased  or  the  judicial  testimony 
of  some  living  witness  may  expose  and  defeat  this  triple 
scoundrelisnL 

If  there  be  fraud  only  on  the  part  of  the  individual  to  be 
benefited,  and  of  the  supposed  percipient  witness,  how  can 
it  be  known  that  this  predestined  judicial  witness  will  re- 
member what,  being  innocent  of  design,  may  to  him  seem 
Kttle  worthy  of  recollection,  or  that  if  the  fact  be  one  of 
apparent  importance,  he  may  not  disclose  it  and  thus  pre- 
vent the  plan's  ever  reaching  maturity. 

This  species  of  testimony,  from  its  inherent  and  unavoid- 
able weakness,  presents  no  sufficient  motive  for  fabrication. 
The  course  is  too  devious,  the  machinery  too  complicated, 
too  Uable  to  miscarriage,  and  too  powerless  in  its  results,  to 
be  adopted  by  one  studious  of  fraud  though  ever  so  indiffer- 
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ent  to  the  mode  by  which  it  is  to  be  effected.  A  fortunate 
conjunction  of  circumstances,  of  facts  unsusceptible  of  dis- 
proof, of  trusty  conspirators,  of  ever  ready  and  judicious 
perjury,  of  duly  preserved  lives  and  well-timed  and  obse- 
quious deaths,  is  necessary,  that  the  desired  proof  should  be 
ready  at  its  need;  how  much  more  then  for  its  fortunate 
issue. 

Analysed,  the  danger  of  fabrication  and  of  perjury  is  one 
no  more  peculiar  to  what  is  avowedly  derivative,  than  to 
what  is  primitive,  a  danger  as  applicable  to  any  other  mode 
of  proving  facts  as  this.  Indeed,  less  so,  for  fabrication  and 
perjury  are  means  too  expensive  and  dangerous  for  the 
probable  gain  to  be  derived  from  this  kind  of  evidence.  The 
weaker  the  probative  force  of  this  testimony,  the  less  the 
danger.  He,  who  will  resort  to  perjury  or  fabrication,  to 
accomplish  his  ends,  will  fabricate  the  best  evidence. 

"  Another  reason  *  for  the  rejection  of  such  evidence 
arises  from  the  nature  and  constitution  of  the  tribunal 
whose  minds  are  to  be  convinced.  If  it  were  to  be  assumed, 
that  one  who  had  been  long  inured  to  judicial  habits '  might 
be  able  to  assign  to  such  evidence  just  so  much  and  no 
greater  credit  than  it  deserved ;  yet  upon  the  minds  of  a 
jury  unskilled  in  the  nature  of  judicial  proof,  evidence  of 
this  kind  would  frequently  make  an  erroneous  impression. 
Being  accustomed,  in  the  common  concerns  of  life,  to  act 

»  1  St.  Et.  45. 

'  A  specimen  of  what  jadicial  habits  will  do.  "  Le  parliament  de  Toolovse 
a  un  usage  bien  singulier,  dans  les  preuves  par  temoins.  On  admet  ailleurs  det 
d  mi'preuves,  qui  au  fond  ne  sont  que  des  doutes :  car  en  fait  qu'il  n*y  a  point 
de  demi-verites :  mais  k  Toulouse  on  admit  des  quartes  et  des  huitiemes  de 
preuves.  On  y  pent  reorder,  par  example,  un  ouT-dire,  comme  un  quart  un 
autre  oul-dire  plus  vague  comme  une  huitieme :  de  sorte  que  huit  nimeun 
que  ne  sont  qu'un  echo  d*un  bruit  mal  fondd,  penvent  devenir  un  preuve  com- 
plete ;  et  c'est  k  peu  pres  sur  ce  principe  que  Jean  Calus  fut  condamn6  k  la 
roue.  Les  Lois  Romaines  exigeaient  des  preuves  luce  meridiana  clarions." 
Oeuvres  dt  Voltaire^  Tome  xxxiv,  320. 
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upon  hearsay  and  report,  they  would  naturally  be  inclined 
to  give  such  credit  when  acting  judicially ;  they  would  be 
unable  to  reduce  such  evidence  to  its  proper  standard  when 
placed  in  competition  with  more  certain  and  satisfactory 
evidence;  they  would,  in  consequence  of  their  previous 
habits,  be  apt  to  forget  how  little  reliance  ought  to  be  placed 
upon  evidence  which  may  so  easily  and  securely  be  fabri- 
cated ;  their  minds  would  be  confused  and  embarrassed  by 
a  mass  of  conflicting  testimony ;  and  they  would  be  liable 
to  be  prejudiced  and  biased  by  the  character  of  the  person 
from  whom  the  evidence  was  derived." 

'*  Being  accustomed  in  the  common  concerns  of  life  to  act 
upon  hearsay  and  report,  they  would  naturally  be  inclined 
to  give  such  credit  when  acting  judicially."  Such  credit, 
what  credit?  The  same  which  extrajudicially  they  had 
given,  judicially  they  would  give.    Why  should  they  not  ? 

However  little  reliance  there  may  be  on  this  evidence, 
however  easily  fabricated,  the  want  of  reliance,  the  ease  of 
fabrication,  is  no  greater  in  judicial  than  in  extrajudicial 
evidence.  Indeed  on  examination  it  will  be  perceived  that 
judicial  evidence  presents  the  least  opportunity  for  fabrica- 
tion, and  the  greatest  means  of  detection.  The  situation  of 
the  supposed  percipient  and  deceased  witness  is  not  varied 
by  any  subsequent  fraud  to  be  perpetrated  through  bis  testi- 
mcmy,  in  which  ever  mode  it  be  efiected.  The  narrating 
extrajudicial  witness  fabricating  or  reporting  the  fabrications 
of  others,  is  neither  under  the  obligation  of  an  oath  nor  s^ib- 
ject  to  the  scrutiny  of  adverse  interrogation.  Not  so  when 
judicially  a  witness.  Oath  and  cross-examination  are  ope- 
rating on  his  mind.  He  is  liable  to  detection  and  consequent 
infamy  and  punishment.  The  hearsay  witness  quoad  the 
facts  related  by  him  is  equally  under  the  wholesome  re- 
straints of  law,  whether  the  facts  related  by  him  are  his 
own  perceptions  or  the  reported  perceptions  of  another.  The 
securities  are  the  same  as  exist  as  to  all  testimony.     The 


Digitized  by 


Google 


136  Rules  of  Evidence.  [Oct. 

danger  is  anterior  to  the  last  witness,  the  narrating  witness. 
The  percipient  or  alleged  percipient  witness,  is  in  each  case 
alike  free  from  legal  restraint  The  difference  between  the 
two  cases  consists  in  this,  that  while  in  each  the  real  wit- 
ness, as  from  the  nature  of  the  case  he  must  be,  is  unseen 
and  unscrutinized ;  in  the  one  case  you  have  the  narrat- 
ing witness  testifying  under  the  known  and  recognized  secu- 
rities for  trustworthiness,  in  the  other  under  none.  Now, 
unless  those  securities  are  positively  pernicious,  if  this  evi- 
dence may  be  acted  upon  without  danger  in  their  absence 
in  the  ordinary  concerns  of  life,  why  not  judicially,  with 
their  presence?  If  a  certain  degree  of  credit  can  be  given 
to  this  testimony  extrajudicially,  why  should  not  such,  nay, 
why  should  not  more  credit  be  given  to  it  judicially? 

"  Unable  to  reduce  such  evidence  to  its  proper  standard.'^ 
How  or  why  does  this  inevitably  arise  ?  Does  sudden  in- 
ability seize  the  judge  of  fact  ?  Is  the  investiture  of  the 
judicial  function  followed  by  judicial  blindness  and  mental 
imbecility.  Competent  with  safety  extrajudicially,  does  his 
capacity  vanish,  as  the  securities  for  truth  increase  and  the 
dangers  of  falsehood  diminish  7 

''When  placed  in  competition  with  more  certain  and 
satisfactory  evidence."  Evidence  of  the  highest  and  lowest 
character  for  trustworthiness,  to  be  compared,  and  the  jury 
incompetent  to  this  task?  For  what  are  they  competent? 
^'More  certain  and  satisfactory"  yielding  to  less  certain  and 
satisfactory?  Unable  to  distinguish  between  more  and 
less,  what  can  they  do?  What  possible  case  is  there,  where 
there  is  not  this  comparison  between  the  more  and  the  less 
trustworthy  to  be  made?  What  easier  to  be  done?  If  it 
can,  it  is  to  be  done ;  why  is  the  difficulty  greater  in  this 
than  in  other  cases  ? 

"  They  would  be  apt  to  forget  how  little  reliance  ought 
to  be  placed  upon  evidence  which  may  be  so  easily  and 
securely  fabricated."     They  know,  it  seems,   but   when 
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specially  called  on  to  adjudicate  upon  a  mass  of  conflicting 
evidence,  memory  would  fail  them.  Remembering  out  of 
court,  they  forget  in  court. 

*^  Confused  and  embarrassed  by  a  mass  of  conflicting  evi- 
dence." What,  then,  should  none  but  ex  parte  evidence  be 
received  7  To  save  the  judge  of  fact  from  embarrassment, 
shall  all  conflicting  evidence  be  excluded  ?  Shall  causes  be 
heard  by  the  halves?  lest  if  heard  by  the  whole  there 
should  be  embarrassment  and  confusion  on  the  part  of  the 
judge?  Conflicting  testimony  excluded,  decision  is  freed 
from  embarrassment.  All  testimony  excluded,  and  decision 
by  lot,  it  is  still  less  embarrassing.  Such  the  reason,  the 
character  of  the  judge  of  fact  correctly  given;  change  your 
judge,  not  reserve  all  your  sympathy  for  his  weakness,  and 
none  for  the  litigant. 

''  Because  no  man  can  tell  what  efiect  it  would  have  on 
tbeir  minds."  '  Then  no  man  can  tell  that  it  will  have  an 
undue  and  improper  efiect  on  their  minds.  What  efiect  ? 
Right  probably. 

In  all  controverted  cases,  there  is  much  of  conflicting  evi* 
dence,  some  of  which  is  false,  intentionally  or  not ;  but  of 
such  testimony,  of  all  testimony  delivered  to  a  jury,  the 
effect  on  their  minds  cannot  be  foreseen.  If  this  impossi- 
bility to  foresee  was  a  good  cause  for  rejection,  what"  proof 
would  be  received  ?  Must  the  efiect  of  testimony  be  known 
by  anticipation,  before  it  can  be  introduced  ?  Because  they 
cannot  tell  whether  this  testimony  would  produce  its  just 
effect  or  not,  must  they  shut  it  out  entirely  ?  Could  they 
tell  the  effect,  they  would  receive  it.  If  they  cannot  tell^ 
v>hy  ad  as  if  they  could  tell,  and  tell,  too,  that  its  effect 

*  4  Camp.  Rep.  415.  **  The  judges  think  there  is  no  danger  in  listening  to 
eridence  of  hearsay,  because  when  they  come  to  consider  of  their  judgment 
on  the  merits  of  the  case,  they  can  trust  themselves  to  disregard  the  hearsay,, 
•r  to  gire  it  any  little  weight  it  may  seem  to  desenre.**  Why  not  then  receire^ 
it  in  eqmtj  ? 
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would  always  be  wrong  ?  Uncertainty  as  to  the  just  appli- 
cation of  testimony  a  reason  for  its  exclusion !  Of  what 
testimony  can  any  one  be  certain,  that  he  will  truly  and 
accurately  appreciate  its  force?  Is  there  any?  How  then 
can  he,  assuming  infallibility,  dare  to  determine,  that  the 
judgment  of  others  will  always  be  erroneous.  Is  one's 
judgment  without  the  means  of  knowledge,  better  than 
with  ? 

A  great  fallacy  is  it  to  imagine,  that,  ^'  whatever  is  morally 
convincing  and  whatever  retisoncMe  beings  would  form  their 
judgments  and  act  upon  may  be  submitted  to  a  jury."  * 
Why  not?  Is  it  because  a  jury  is  not  composed  of  "rea- 
sonable beings,"  or  because  the  common  law  presumes  them 
not  to  be  reasonable,  and  therefore  will  not  submit  to  their 
consideration  what  is  "morally  convincing?"  Or  is  it 
that  they  who  prescribe  these  rules  are  not  reasonable 
beings  ?  Want  of  reason  either  in  the  court  or  the  jury 
lies  most  manifestly  at  their  foundation.  Is  it  in  those 
who  make,  or  those  for  whom,  without  fault  on  their  part, 
such  rules  have  been  made  ? 

The  argument  considered  has  no  relation  to  the  probable 
force,  but  simply  to  the  reception  of  the  evidence.  Its  ac- 
knowledged inferiority  from  the  absence  of  certain  securities 
in  themselves  desirable,  will  obviously  detract  much  from 
the  weight  which  this  evidence  would  obtain,  but  will  not 
impair  the  position,  that  it  affords  some  grounds  for  reliance 
and  should  therefore  be  received.  It  may  be  laid  down  as 
a  canon  of  evidence,  that  no  circumstance,  however  slight, 
no  relevant  testimony,  howsoever  weak,  which  by  any 
legitimate  process  of  reasoning  can  aid  the  jury  in  arriving 
at  correct  results,  which  can  have  any  bearing  on  the  cause, 
should  be  rejected. 

>  By  Coleridge,  J.,  in  Wright  t>.  Totham,  38  C.  L.  R.  431.  Thi»  can,  which 
has  for  several  terms  undergone  full  discussion  in  the  several  courts  of 
G.  B.y  well  deserves  and  will  amply  repay  attention  and  consideration. 
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Of  no  testimony,  of  no  witness,  can  the  precise  value 
and  trustworthiness  be  predetermined  by  any  set  and  pre- 
scribed rules.'  Of  this,  as  of  all  other  testimony,  the  real 
value  in  each  instance  can  only  be  ascertained  by  a  careful 
examination  of  the  attendant  circumstances.  The  time 
when,  the  place  where,  the  person  to  whom,  the  purposes 
for  which,  the  supposed  declarations  were  made ;  the  situa- 
tion and  means  of  knowledge,  of  the  witness  making  them, 
the  mode  in  which  made,  whether  oral  or  written,  the  rela- 
tion of  person  making  them  to  the  party  to  be  benefited ; 
to  the  acts  declared,  the  accuracy  of  his  original  perceptions, 
his  memory  and  the  motives  for  such  accuracy  and  recol- 
lecticMi,  the  mode  of  transmission,  the  number  and  situation 
of  the  individuals  through  whom  transmitted,  their  relation 
of  them  to  the  narrating  witness  and  the  reasons  of  such 
relation;  whether  designed  or  undesigned;  voluntary  or 
involuntary,  interrogated  or  uninlerrogated,  whether  made 
in  expectation  of  future  use  or  not;  are  facts  to  be  carefully 
canvassed  in  determining  the  degree  of  confidence  to  be 
placed  in  this  testimony. 

To  a  similar  scrutiny  is  the  narrating  witness  to  be  ex- 
posed. His  relation  to  the  party  calling  him,  when,  where, 
by  whom  and  for  what  purpose  was  this  supposed  conver- 
sation, which  he  purports  to  relate,  commenced,  how  con- 
ducted, the  attention  of  the  witness,  his  recollection,  the  rea- 
sons therefor,  when  was  this  knowledge  made  known  to 
the  party  by  whom  he  is  called,  all,  every  fact,  by  which  his 
situation  can  be  determined,  is  to  be  carefully  examined,  as 
on  these  depend  his  relation  to  the  cause.   ' 

The  form  in  which  the  testimony  was  first  embodied,  or 
subsequently  transmitted,  materially  affect  its  value,  not  its 

'  How  those  unhurti  dreading,  perjury-fearing  chancellors'  weak  evidence, 
it  seen  in  the  role  by  which  such  extraordinary  confidence  is  required  to  be 
reposed,  under  all  circumstances,  in  the  wrong-doing  defendant's  answer. 
How  citU  lawyers  prescribe,  is  seen  in  their  half,  quarter,  eighth  proof,  &^.  dec. 
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admissibility.  The  permanence  of  written  communication, 
its  superiority  as  a  mode  of  transmission  over  oral,  is 
abundantly  apparent.  The  defects  of  oral  hearsay,  defects 
of  perception  or  transmission,  have  no  existence  in  written 
hearsay.  If  the  original  entry,  letter,  or  document  be  pro- 
duced, which  written  years  before  purports  to  relate  events 
as  having  then  transpired,  the  documents  genuine,  they  are 
manifestly  as  the  casual  and  undesigned  acts  of  those  hav- 
ing the  means  of  knowledge,  entitled  to  much  consideration. 

That,  upon  a  careful  scrutiny,  this,  as  well  as  any  other 
evidence,  can  receive  its  due  measure  of  confidence,  must  be 
conceded.  The  dangers  of  this  species  of  testimony,  so  dis- 
tinctly perceived,  the  causes  of  distrust  so  well  known  and 
appreciated,  there  seem  slight  grounds  of  apprehension, 
that  it  will  receive  an  undue  and  unmerited  or  unHmited 
confidence. 

It  will  however  be  found,  that  the  common  law  judges, 
though  thus  acutely  sensitive  to  the  evils  of  this  kind  of 
proof,  are  yet  willing  to  receive  it  under  every  variety  of 
form  and  with  every  imaginable  ground  of  distrust  A 
cursory  examination  of  the  several  exceptions  to  this  rule, 
will  show  most  fully,  their  little  regard  either  to  general 
principles,  to  their  own  rules,  or  to  logical  consistency. 
Those  rules,  the  best  possible  "  rules  matured  by  the  wis- 
dom of  ages,"  *'  revered  from  their  antiquity  and  the  good 
sense  in  which  they  are  founded,"  are  yet  from  necessity 
violated  by  innumerable  exceptions  equally  wise,  equally 
matured  and  equally  revered.  How  these  exceptions  to 
the  best  possible  rules  comport  with  each  other  and  with 
those  rules,  remains  to  be  seen. 

Exceptions.  Dying  declarations.  "  The  dying*  declara- 
tions of  a  person,  who  has  received  a  mortal  injury,  that  is, 
declarations  made  under  the  apprehension  of  death,  are 

»  1  Phil.  Et.  215. 


Digitized  by 


Google 


1840.]  Hearsay.  141 

constantly  admitted  in  criminal  prosecutions,  and  are  not 
liable  to  the  common  objection  against  hearsay  evidence. 
The  principle  of  this  exception  to  the  general  rule  is  found- 
ed on  the  awful  situation  of  the  dying  person,  which  is  con- 
sidered to  be  as  powerful  over  his  conscience  as  the  obliga- 
tion of  an  oath,  and  partly  on  a  supposed  want  of  interest 
on  the  verge  of  the  next  world,  which  dispenses  with  the 
necessity  of  cross-examination." 

Incompleteness  and  incorrectness  arising  from  the  want 
of  cross-examination  by  the  individual  against  whom  the 
testimony  is  adduced,  has  been  urged  as  a  reason  for  the 
exclusion  of  hearsay.  It  is  one  undoubtedly  entitled  to 
much  consideration.  But  giving  it  its  due  weight,  how  or 
why  is  the  objection,  arising  from  the  absence  of  that  secu- 
rity, removed  by  the  want  of  interest  in  the  individual 
whose  statements  are  offered?  Does  that  dispense  with 
cross-examination  ?  Does  that  induce  accuracy  and  fulness 
of  detail  ?  If  so,  why  ever  cross-examine  those  who  are 
without  interest  7 

Nor  is  this  all.  The  declarations  to  be  received  must  be 
of  a  person  in  extremis,^  and  of  one  who  is  without  any 
hope  of  recovery ;  for  if  that  exist  in  ever  so  slight  a  degree, 
the  evidence  will  not  be  received.  But,  for  effective  cross- 
examination,  the  person  accused,  or  some  one  representing 
his  interests,  is  required.  The  attendant  of  the  dying  man, 
the  future  witness,  has  neither  the  requisite  knowledge,  nor 
any  sufficient  motive  to  pursue  the  needed  inquiries.  Ad- 
verse interrogation  by  the  party  whose  rights  are  involved, 
by  him  against  whom  the  testimony  is  to  be  used,  is  then 
out  of  the  question,  as  to  him  it  is  uninterrogtited  testis 
mony. 

The  situation  of  the  dying  man  is  not  that  best  fitted  to 
give,  what  alone  is  wanted,  a  full,  accurate,  and  detailed 

'  They  mast  be  under  an  impreMion  of  almost  immediate  diseolation,  ^Etc. 
Rex  0.  Van  Batchell,  3  C.  &  P.  629. 
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account  of  the  transaction.  His  body  is  weakened  by  dis- 
ease, his  mind  participates  in  the  decrepitude  of  the  body. 
The  mind  of  a  dying  man  and  the  mind  of  a  man  in  the 
full  vigor  of  health  and  intellect,  and  their  respective 
statements,  will  vary  as  much  in  clearness,  distinctness,  and 
correctness,  as  their  bodies  vary  in  physical  strength.  Yet 
the  only  legal  prerequisite  for  admission  seems  to  be  that  state 
of  mind  and  body  least  justifying  it.  The  bed  of  death 
affords  no  opportunity  for  examination  and  cross  examina- 
tion. The  dying  man  may  be  from  weakness  unable  to 
give  a  detailed  account,*  yet  his  answers,  mere  monosylla- 
ble responses  to  such  suggestions  and  ex  parte  interrogations 
as  may  be  put  by  the  future  witness — a  witness  adverse  it 
may  be  in  feeling — are  received.  To  scrutinize  these  state- 
ments, to  require  explanations,  to  propose  the  proper  ques- 
tions, and  thereby  to  elicit  the  whole  truth,  the  examiner 
cannot,  from  ignorance  of  the  attendant  facts ;  and  if  he 
could,  the  bed  of  death  is  not  the  place,  nor  the  dying  man 
the  person  upon  whom  is  to  be  spent  the  probing  rigor  of 
examination.  The  detailed,  deliberate,  cautious  and  full 
statements  of  a  man  in  health,  giving  and  intending  to  give 
a  full  report,'  are  excluded  after  his  decease ;  while  those 
of  one  weakened  by  disease,  excruciated  by  pain,  unable, 
if  wishing,  to  be  accurate,  are  admitted ;  not  but  that  they 
are  rightly  admitted,  but,  that  the  others  are  erroneously 
rejected. 

But  on  examination  it  will  be  found  that  the  admissions 
and  exclusions  of  death-bed  declarations  are  not  coexten- 
sive witli  the  reasons  upon  which  the  exceptions  are  based, 

*  The  witness  may  be  unable  to  relate  the  transactions.  The  evidence  may 
be  only  of  answers  to  snch  leading  questions  as  somebody  present  may 
choose  to  put,  yet  the  law  admits  them.  Vass  v.  Commonwealth,  3  Lei^h*s 
Va.  Rep.  786. 

'  That  too,  though  <<  all  the  bishops  on  the  bench  should  be  ready  to  swear 
to  what  they  heard  these  witnesses  declare,  and  add  their  own  implicit  belief 
of  the  truth  of  the  declarations."    4  Camp.  414. 
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that  they  are  neither  consistent  with  themselves,  nor  with 
the  general  rule  of  which  they  are  a  violation. 

The  case  of  homicide  (accident  or  mischance  excepted) 
assumes  one  party  to  be  in  the  wrong,  but  it  by  no  means 
assumes  the  other  to  be  in  the  right ;  nor  does  the  result 
show  which,  if  either,  was  in  the  right.  The  deceased  may 
have  been  the  original  aggressor,  or  without  having  com- 
menced the  attack,  he  may  yet  not  have  been  without  fault. 
If  the  aggressor,  and  in  the  wrong,  then  are  received  his 
accusatory  declarations,  uttered  on  the  bed  of  death,  with- 
out fulness  or  comjjleteness — without  cross  examination ; 
while  the  exculpatory  testimony  of  the  accused,  in  the 
right,  delivered  if  required,  under  oath,  in  public,  and  with 
every  possible  security,  is  rejected.  Even  if  the  dying 
man  were  in  the  right,  it  will  hardly  happen  other  than 
that  somewhat  of  the  bitterness  of  death  should  be  infused 
into  his  narrative  of  the  circumstances  attending  the  fatal 
event.  The  declarations  of  the  dying  man,  whether  in-  the 
right  or  in  the  wrong,  whether  the  party  attacked  or  the 
party  attacking,  and  without  even  an  inquiry  as  to  that 
fact — the  declarations  of  the  dying  man,  oppressed  with  the 
pangs  of  death  are  received ;  while  the  accused,  the  sole 
Uving  witness  of  the  transaction,  is  refused  a  hearing. 

Take  by  way  of  illustration  a  case  still  stronger.  There 
was  a  witness  to  the  homicide.  The  dying  declarations  of 
the  deceased  have  been  offered  and  received.  The  witness, 
by  whom  all  the  facts  constitutive  of  a  perfect  defence  might 
have  been  shown,  has  died,  but  dying  he  gave  a  full  and 
detailed  account  of  the  affair.  He  was  a  chance  witness,  the 
clearness  of  his  eye  undimmed  by  passion,  the  integrity  of 
his  mind  unobscured  by  prejudice,  a  cool,  dispassionate,  and 
honest  observer,  without  bias,  hatred,  malice  or  revenge — 
one,  who  if  living  would  have  been  much  more  deserving 
of  credence  than  either  of  the  parties  to  the  transaction. 
His  death-bed  declarations,  exonorating  the  accused,  are 


Digitized  by 


Google 


144  Rules  of  Evidence.  [Oct. 

offered,  but  rejected.*  The  djriog  declarations  of  the  party 
injured,  trustworthy  to  charge,  similar  declaration?  of  a 
witness  without  interest  in  fact,  as  well  as  without  interest 
from  his  situation,  untrustworthy  to  discharge.  Why  this 
difference  ?  The  absence  of  interest,  the  solemnity  of  the 
occasion  is  equally  great  in  each  case.  The  necessity  of 
the  evidence  the  same,'  unless  punishment,  whether  de- 
served or  not,  but  at  all  events  punishment,  be  considered 
of  more' importance  than  the  escape  of  innocence. 

'^  Evidence  of  this  sort  is  admissible  in  this  case  from  the 
fullest  necessity.  For  it  often  happens  that  there  is  no 
third  person  present  to  be  an  eye  witness  to  the  fact"  *  But 
the  same  thing  often  happens  as  to  other  criines.  They  are 
done  in  secret;  witnesses  are  not  called  as  spectators  to 
the  commission,  nor  are  they  ever  present  except  by  acci- 
dent and  against  the  intention  of  the  criminal.  The  dying 
declarations  of  the  deceased  in  case  of  homicide,  are  re- 
ceived "lest  the  ends  of  justice  may  otherwise  by  his  death 
be  defeated ;'"  but  in  every  other  case,  when  such  declara- 
tions are  the  only  attainable  proof,  those  ends  will  be 
equally  defeated  by  exclusion.  Not  heard — when  the  ac- 
cused is  indicted  for  robbery — increase  only  the  atrocity  of 
the  crime — let  the  robbery  end  in  murder  and  the  dying  de- 
clarations are  received.*  What  is  the  offence  technically 
charged  ?  Such  is  the  inquiry.  Is  the  charge  that  of  ad- 
ministering poison  for  the  purpose  of  procuring  abortion ; 
the  dying  mother's  declarations,  though  death  as  well  as 
abortion  is  the  consequence,  are  refused  admittance.*    Let 

'  The  very  case  supposed  by  way  of  illustrating  the  rule  in  1  Stark.  Er.  44. 
The  dying  declarations  of  the  accomplice  are  excluded  when  ofiered  for  the 
«ame  purpose.    Resp.  v.  Langcake,  1  Yeates,  415. 

>  Wilson  V.  Boemer,  15  Johns.  291.         '  Jackson  v.  Knefien,  2  Johns.  35. 

«  The  dying  declarations  of  the  party  robbed  have  been  held  inadmisaible. 
Rex  V.  Lloyd,  4  C.  &  P.  239. 

*  Rex  V.  Hutchinson,  2  B.  &  C.  60S.  Dying  declarations  not  received  in 
An  indictment  for  perjury.    Rex  v.  Mead,  2  B.  &  C.  608. 
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the  indictment  be  for  murder,  and  the  same  declarations  of 
the  same  person  are  as  unhesitatingly  received,  as  in  the 
prior  case  they  were  rejected.  Properly  admissible  for  one 
offence,  why  not  for  another  i  Why  should  one  species  of 
IH'oof  suffice  for  the  conviction  of  one  and  the  greater  crimi-* 
nal  and  be  insufficient  for  that  of  another  and  the  less 
guilty?  Why  should  one  suffer  the  cross  and  the  other 
wear  away  the  diadem  7 

The  death-bed  declarations  of  the  party  injured  in  the 
case  of  homicide  have  been  received.  Similar  declarations 
of  a  disinterested  witness  are  <^ered  in  a  civil  case.  Were 
the  evidence  excluded,  from  any  supposed  danger  likely  to 
arise  from  the  deficiences  necessarily  incident  to  this  testi- 
mony, the  peril  arising  therefrom  would  be  in  proportion  to 
the  interests  at  hazard.*  In  the  one  case  the  highest  penal- 
ties of  the  law  are  involved  in  the  issue,  in  the  other  an 
amount  of  property  larger  or  smaller  as  the  case  may  be. 
The  testimony  dangerous,  the  common  law  judge  does  not 
scruple  to  receive  it,  when  its  effect  will  be  to  doom  to 
infiEimy  and  death — ^if  thereby  a  farthing's  value  may  be  in 
peril,  his  scruples  forbid  it  should  be  heard.  If  "  the  situa- 
tion of  the  dying  man,"  if  **  the  absence  of  interest "  remove 
the  dangers  of  hearsay,  if  they  supply  the  place  of  oath  and 
cross-examination  in  criminal,  why  should  they  not  be 
equally  effective  in  civil  cases?  If  you  have  testimony 
under  oath  and  interrogated  in  one  case,  why  not  in  the 
other?  No  assignable  difference  can  be  pointed  out  be- 
tween these  instances,  except  the  greater  or  lesser  interest, 
pecuniary  or  other,  at  stake ;  and  no  principle  can  be  found 

>  This  qoeftioD,  of  the  admissibility  of  the  declarations  of  the  deceased  in 
eiril  cases,  has  frequently  arisen,  and  the  testimony  has  always  been  excluded. 
A  remarkable  case  of  the  tenacity  of  the  common  lawyer  to  decision — of  his 
preference  to  precedent  over  reason — of  his  utter  indifference  to  the  conse- 
quences of  his  rules — may  be  found  in  Jackson  v.  Knifl^n,  2  Johns.  31 ;  Wil- 
son V.  Bowman,  15  Johns.  287 ;  Duncan  v.  Seabum,  1  Rice,  27. 
VOL.  XXIV. — NO.  XLVII.  10 
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justifying  this  alternate  admission  and  exclusion,  unless  it 
be  one  based  on  the  position,  that  the  more  important  are 
the  rights  involved,  the  less  material  is  the  trustworthiness 
of  the  proofs  by  which  those  rights  are  to  be  maintained. 

In  private  life  they  would  command  belief;  in  judicial 
proceedings  they  are  rejected,  not  because  they  are  not  evi- 
dentiary, but  from  a  fear  lest  they  will  receive  too  much 
credit.  ..."  This  species  of  proof  is  an  anomaly  and  con- 
trary to  all  the  rules  of  evidence  .  .  .  and  if  received,  it 
would  have  the  greatest  weight  with  the  jury."  '  Such  the 
description  of  this  kind  of  evidence  by  an  eminent  judge. 
Were  it  likely  to  have  less  weight,  it  might  perhaps  have 
been  received.  Has  it  the  greatest  weight?  If  so,  whether 
anomalous  or  not,  why  not  receive  the  testimony?  If 
not,  why  permit  the  anomaly  ?  Proof  contrary  to  "  all 
the  rules  of  evidence,"  receiving  the  greatest  weight; 
is  it  from  the  badness  of  those  rules  or  the  imbecility 
of  the  judge?  Would  it  have  weight  without  cause? 
If  not,  that  weight  does  not,  cannot,  arise  from  the  fact  to 
be  proved,  nor  from  the  term  by  which  the  process  in  which 
it  is  used  is  designated ;  nor  from  the  legal  consequences, 
which  may  result. 

Pedigree,  marriages,  births,  deaths,  &c.  "  Courts  of  law 
are  obliged  in  cases  of  this  kind  to  depart  from  the  ordinary 
rules  of  evidence;  as  it  would  be  impossible  to  establish 
descents  according  to  the  strict  rules  by  which  contracts  are 
established  and  subjects  of  property  are  regulated  :*.... 
in  cases  of  pedigree  recourse  is  had  to  a  secondary  sort  of  evi- 
dence :  ....  it  is  not  necessary  that  this  evidence  should 
have  the  correctness  required  as  to  other  facts."  * 

The  common  law  seems  to  proceed  on  the  ground  that 
some  facts  may  be  proved  any  how ;  that  to  prove  one  fact 

'     >  By  Coleridge,  J.,  in  Rex  v.  Spilsborj,  7  C.  &  P.  187.    And  therefore 
the  evidence  excluded,  for  cause,  and  such  a  cause ! 
»  Vowles  V.  Young,  13  Ves.  149.  »  Ibid,  164. 
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important  in  its  bearing,  legally  competent  evidence  is  re- 
quired ;  that  to  prove  anotherj  hearsay,  however  loose,  will 
suffice.  That  every  alternate  Hnfc  in  the  chain,  which 
binds  together  facts  and  rights  may  be  ever  so  brittle  with- 
out weakening  the  strength  of  the  whole. 

But  descent  the  question — and  the  determination  of  the 
cause  dependent  upon  its  proof,  what  reason  can  be  assigned 
why  that  fact  should  be  substantiated  by  evidence,  which 
the  law  considers  dangerous  in  its  tendency  ? 

If  the  impossibility  be  one  arising  from  the  remoteness  of 
time  in  which  the  marriage  or  birth  *  upon  which  the  title 
is  founded,  took  place ;  the  more  remote  and  traditional, 
the  more  media  through  which  it  has  been  transmitted,  the 
stronger  the  objection  to  the  evidence.  The  very  remote- 
ness of  these  facts,  the  difficulty  of  detecting  and  refuting 
fraud  or  deceptioi\,  of  unveiling  error,  increases  in  propor- 
tion to  the  distance  of  time  from  the  happening  of  the  event. 
The  evidence  is  dangerous  in  the  ratio  of  its  antiquity,  for 
in  that  degree  are  the  means  of  detection  and  refutation 
wanting. 

"  The  whole  goes  upon  that :  declarations  in  the  family, 
descriptions  in  wills,  descriptions  upon  monuments,  descrip- 
tions in  bibles  and  registry  books,  all  are  admitted  upon 
the  principle  that  they  are  the  natural  effusions  of  a  party 
who  must  know  the  truth,  and  who  speaks  upon  an  occa- 
sion when  his  mind  stands  in  an  even  position,  without  any 
temptation  to  exceed  or  fall  short  of  the  truth.''* 

>  Heanay  as  to  marriage,  time  of  birth,  admitted  ;  the  hearsay  declarationa 
of  the  mother  denying  the  legitimacy  of  the  child  unexcluded.  Is  she  not 
the  best  witness?  where  else  can  knowledge  be  obtained  f  is  not  the  confes- 
sion against  her  interest  ?    2  Brock.  C.  C.  R.  256. 

*  Wfaitelock  V.  Baker,  13  Ves.  514.  Such  the  reason  here,  but  in  Vowles 
V.  Yoong,  13  Ves.  146,  the  chancellor  there  says  that  <<  the  law  resorts  to 
hearsay  npon  the  principle  of  interest  in  the  person  from  whom  the  descent  is 
to  be  made  out,  .  .  .  and  that  it  is  evidence  from  the  interest  of  the  person  in 
kiwwlng  the  connexions  of  his  family.*'  So  that  the  hearsay  declarations  of 
10* 
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Here  then  is  no  oath,  no  cross-examination ;  but  know- 
ledge, and  the  even  position  of  the  witness  sanction  the  re- 
ception of  hearsay.  The  statements  of  a  witness  deceased, 
provided  '^  there  is  a  total  absence  of  interest  in  the  person 
making  them  to  pervert  the  fact,  and  likewise  a  competency 
in  him  to  know  it,"*  are  received.  Without  such  compe- 
tency to  know,  the  admission  would  not  be  required  by  any 
one.  But  the  fact  of  competency  to  know  must  be  derived 
from  the  witness  himself.  Knowledge,  or  a  competency  to 
know  something  about  the  subject  matter  of  one's  testimony, 
a  reason  for  admission,  it  applies  with  the  same  force  to 
every  witness  of  every  fact  If  the  even  position  of  the 
witness,  by  which  we  suppose  is  meant  absence  of  inter- 
est, be  considered  a  satisfactory  reason,  it  is  difficult  to 
perceive,  why  the  admission  should  not  be  coextensive  with 
the  principle  upon  which  it  is  founded. 

Marriage,  births,  deaths — upon  the  ^roof  df  which  titles 
to  estates  of  any  conceivable  magnitude  may  depend — 
whatever  their  relation  and  importance  in  the  cause,  would 
appear  as  much  to  require  legal  and  competent  proof  as  any 
other  facts.  Yet,  important  as  they  may  be,  hearsay  will 
answer,  except  where  they  are  **  substantive,"  "specific," 
and  "particular"  facts,  in  which  case,  hearsay  is  insuffi- 

a  deceased  witness  are  received,  for  the  same  reason,  interest,  which  would 
have  been  considered  satisfactory  for  rejecting  the  witness,  if  living,  and 
subject  to  all  the  securities  by  which  integrity  of  conduct  can  be  guarded. 

The  presumption  of  accurate  knowledge  on  the  part  of  the  speaker  .  .  . 
rests  on  the  interest,  pecuniary  and  general,  which  every  man  must  be  sup- 
posed to  have  in  knowing  the  connections  of  his  family.    Gres.  £v.  227. 

'  Doe  V.  Robson,  15  East,  32.  But  knowledge  in  the  person  from  whom 
the  hearsay  is  derived,  is  not  required ;  coming  through  ever  so  many  de- 
grees it  is  none  the  less  received,  in  cases  of  pedigree. 

There  is  no  certainty  that  the  rule  will  be  adhered  to.  Hearsay  knowledge — 
even  position — ^will  not  justify  the  admission  of  hearsay  as  against  an  arch- 
bishop. In  2  Esp.  648,  Culvert  v.  Archbishop  of  Canterbury,  the  plaintiff*! 
servant  entered  the  terms  of  an  agreement  in  which  he  had  no  interest  and 
died ;  his  entries  of  such  agreement  were  excluded. 
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dent  Marriage,  the  begetting  of  sons  and  daughters, 
their  births  and  deaths — are  they  not  "  substantive," '  speci- 
fic '  and  particular '  facts  7  If  not  in  one  case,  how.  come 
they  to  be  in  another.  Marriage,  the  fact  contested,  the 
final  fact,  it  must  not  be  proved  by  hearsay ;  a  fact  prior 
in  time  to  the  final  fact,  but  therefore  none  the  less  impor- 
tant, for  without  marriage,  no  birth,  no  heirship,  no  title  to 
the  estate  demanded,  it  may  be.  The  same  marriage  may 
be  proved  in  difierent  modes  according  as  its  relation  in  the 
cause  may  alter.  Prefix  only  the  adjective — let  the  mar- 
riage be  a  substantive,  a  particular  or  specific  fact— the  ad- 
mission of  hearsay  is  fraught  with  inconceivable  danger. 
Remove  the  adjective,  and  with  its  removal  all  danger 
passes  away. 

The  claim  of  the  demandant  resting  on  his  pedigree,  and 
his  pedigree  provable  only  by  hearsay,  the  status,  the 
civil  condition  of  the  respondent,*  whose  liberty  is  in  issue, 

1  «  The  declarations  of  deceased  members  of  a  family  as  to  marriage  as  well 
as  births  and  deaths  are  admitted.  The  evidence  however  of  the  marriage 
.  .  .  is  but  incidental  to  the  proof  of  pedigree.  Where  marriage  is  shown  as 
a  snbsiantiTe  and  independent  fact,  it  is  within  none  of  the  exceptions  to  the 
general  role,  and  hearsay  evidence  cannot  be  received."  By  &ving,  C.  J., 
Overseers  of  Westford  u.  Overseers  of  Warren,  3  Hals.  250. 

'  **  Hearsay  evidence  is  incompetent  to  establish  any  specific  fact,  which 
ftct  is  in  its  nature  sasceptible  of  being  proved  by  witnesses  who  speak  fVom 
their  own  knowledge."    By  Marshall,  C.  J.,  Mina  v.  Hepburn,  7  Cranch,  290. 

Are  not  all  facts  constitutive  of  a  pedigree  susceptible  of  being  proved  by 
witnesses  speaking  from  their  own  knowledge  ? 

*  <<  Hearsay  is  in  like  manner  evidence  to  prove  general  repute  in  a  matter 
of  antiquity,  although  it  would  not  be  competent  for  proving  particular  facts 
to  establish  the  same  conclusion."    Glassford,  Ev.  358. 

*  Mina  v.  Hepburn,  7  Cranch,  290.  Mr.  Dane's  account  of  the  law  of 
hearsay  is  inimitable,  for  its  calm  but  cutting  sarCasm.  Referring  to  Gregory 
«.  Baugh,  4  Rand.  611,  659,  he  says,  "  in  this  case,  of  forty-eight  pages,  there 
is  much  law  and  learning  respecting  hearsay  and  reputation,  as  to  pedigree  ; 
the  nature  and  principles  thereof,  &c.  dec.  .  .  .  But,  on  the  whole,  the 
decision  in  this  case  is  doubtful,  especially  on  the  point  of  hearsay  evidence." 
9  Dane,  291,-2.  A  fair  sample  of  what  forty-eight  pages  of  law  will  do,  to- 
wards inducing  certainty. 
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is  attempted  to  be  proved  by  the  same  kind  of  evidence. 
The  marriage  of  the  ancestor,  from  whom  the  plaintiff 
makes  out  his  descent,  is  not  a  specific  fact — the  civil  con- 
dition of  the  ancestor  of  the  slave  is.  Hearsay  to  aid  the 
master  is  received — for  the  protection  of  the  alleged  slave 
refused.  The  pedigree  of  the  one  cannot  be  established  by 
the  "  strict  rules"  of  the  common  law — the  civil  condition  of 
the  other  must  be ;  as  though  the  lapse  of  time,  by  which 
proof  is  lost,  which  renders  a  resort  to  secondary  evidence 
necessary  in  the  one  case,  would  not  render  it  equally  so  in 
the  other.  Birth,  death,  when  not  substantive  facts,  may  be 
proved  by  hearsay.  The  freedom  of  the  defendant's  an- 
cestor cannot  be  shown  by  the  same  kind  of  proof  by  which 
the  demandant's  right  to  the  defendant,  as  a  mere  chattel, 
is  made  out.  One  rule  when  the  defendant's  property,  a 
diflerent  one  when  his  liberty,  is  claimed.  Or  does  the  dis- 
tinction depend  on  color  ? 

Parentage,  birth,  and  the  time  of  birth  proved  by  hearsay, 
the  question  of  where  bom  may  become  important;  the 
place  of  an  undisputed  birth  may  be  contested.  The  prin- 
cipal fact,  the  birth,  the  time  when,  has  been  proved  by 
hearsay,  from  necessity,  because  no  better  proof  could  be  had. 
But  if  no  better  can  be  had  of  the  birth  or  the  time  when 
born,  no  better  can  be  had  of  the  place  of  birth.  If  the  birth 
were  proved  by  one  present,  the  same  proof  would  give 
locality  to  that  birth.  Proof  of  the  place  of  birth  implies 
proof  of  the  birth  ;  for  a  knowledge  of  a  place,  of  the  place, 
is  nothing,  apart  from  the  fact,  birth,  which  happened  there. 
"  The  controversy  was  not  as  in  a  case  of  pedigree,  from 
what  parents  the  child  has  derived  its  birth,  but  in  what 
place  an  undisputed  birth  derived  from  known  and  acknow- 
ledged parents  has  happened.  The  point  thus  stated  turns 
on  a  single  fact  involving  no  question  but  of  locality ;  and 
therefore  not  falling  within  the  principle  of  or  governed  by 
the  rules  applicable  to  cases  of  pedigree;  and  is  to  be  proved 
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therefore  as  other  facts  generally  are  proved,  according  to 
the  course  of  the  common  law ;  that  is  by  evidence  to  which 
the  objection  of  hearsay  does  not  apply.'' '  A  Solomon  come 
to  judgment.  The  birth  proved  by  hearsay,  because  of  the 
impossibility  of  obtaining  living  proof,  the  place  whence, 
to  be  proved  by  living  witnesses,  as  though  a  witness  could 
know  of  the  place  where  the  birth  happened  without  know- 
ing of  the  birth.  Birth,  the  main  fact,  without  which  there 
could  be  no  inquiry,  where  born,  place,  a  secondary  fact  of 
accidental  importance ;  the  one  to  be  proved  by  secondary, 
the  other  requiring  primary  evidence  to  substantiate  it.  The 
law  of  evidence  changes  as  the  question  is  of  time  or  of  place. 

The  place  of  birth  is  not  to  be  proved  by  hearsay,  because 
it  is  a  mere  question  of  locality.  The  terminal  bounds  of 
an  estate,'  ancient  monuments  may  be,  either  because  they 
are  not  local,  or  because  the  judge  chooses  to  say  they  are  not 
local ;  or,  being  local,  because  the  judge  elects  to  form  a  new 
rule,  by  which  he  permits  one  class  of  local  facts  to  be 
proved  by  hearsay,  and  refuses  that  mode  of  proof  to  ano- 
ther. The  rules  of  evidence  changing,  according  to  the 
variations  of  the  fact  contested,  hearsay  is  received,  when 
the  controversy  relates  to  the  boundaries  of  coterminous 
estates ;  excluded,  when  offered  to  prove  the  time  of  birth, 
or  that  the  will  upon  which  the  title  of  either  party  rests 
was  obtained  by  fraud  or  duress. 

But  distinctions,  arising  from  the  fact  to  be  proved, 
whether  of  property  or  liberty,*  whether  relating  to  time  or  to 

>  By  lord  Ellenboroagh,  Rez  v.  Erith,  8  £a8t,  542.  «  The  reason  is  not 
altogeUier  satisfactory.  It  is  better  to  uphold  the  rules  of  evidence,  than  to 
admit  testimony  of  a  doubtful  character.'*  By  the  court  in  Wilmington  v,  Bur- 
lington, 4  Pick.  176.  The  court  says  the  question  of  birth-place  presents  a 
distinct  fact.  A  distinct  fact !  What  then,  are  new  rules  to  be  formed  for 
each  distinct  fact  ? 

'  2  Am.  Com.  Law  Dig.  294,  and  cases  cited ;  Gabriel,  sur  la  nature  des 
preures,  §  122, 123. 

1  How  true  the  remark  of  Thomson,  J.,  in  Jackson  v.  Cooley,  8  Johns.  101 , 
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place ;  if  to  place,  what'is  the  nature  of  the  fact,  where  an 
undisputed  birth  took  place,  or  where  a  disputed  monument 
was  located,  whether  the  fact  be  substantive  or  not — idle, 
futile  as  they  are  seen  to  be,  are  all  merged  in  the  surpass- 
ingly ridiculous  inquiry,  of  when  made ;  and  the  declara- 
tions of  the  same  individual  in  relation  to  the  same  fact  are 
admitted  or  not,  as  they  are  before  or  after  a  given  point  of 
time,  which  is  designated  by  the  term  Us  mota.  Ante  litem 
motam,  '*  what  is  thus  dropped  in  conversation,  may  be  pre- 
sumed to  be  true.  But  after  a  dispute,  the  presumption  in 
favor  of  declarations  fails."*  But  if  true  before,  why  not 
after  1  Ante  litem  motam^  the  relations  might  have  been 
loose,  cal^Iess,  indefinite,  for  the  simple  reason,  that  there 
existed  no  call  whatsoever  for  particularity  or  accuracy. 
But  litigation  is  commenced,  then  first  does  the  evidence 
become  important — then  first  is  the  witness  particularly 
called  on  to  remember — then  first  are  called  up  by-gone 
events  and  conversations.  The  question  is  of  moment.  The 
statements  are  made  after  due  care  and  reflection — when, 
and  as  it  is  expected  they  will  be  substantiated  by  oath. 
The  witness  is  summoned  to  trial,  but  dies  before  it  takes 
place.  His  loose  conversational  declarations  have  been 
received — his  deliberate  and  well  advised  statements,  the 
result  of  much  reflection,  and  to  which  he  was  ready  or 
declared  himself  ready  to  adhere  under  the  solenmities  of 
an  oath  * — statements  materially  varying  those  already  re- 
ceived, are  ofiered  to  control  their  efiect ;  but  because  made 
post  litem  motam^  they  are  excluded  as  if  the  lis  mota  de- 
stroyed the  truth  of  hearsay  and  of  no  other  evidence ;  and 
destroyed  it  so  efiectually,  that  the  same  individual,  honest 

that  "  tettimoDy  as  to  pedigree  it  not  to  be  tested  by  the  ordinary  rules  of 
evidence." 

1  4  Camp.  416,  by  Mansfield,  C.  J.  Why  are  the  droppings  in  conversa- 
tion  more  true  relating  to  pedigree  than  to  any  thing  else  ? 

*  Berkely  peerage  case,  4  Camp.  401. 
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before,  is  at  once  thereby  corrupted,  and  that  to  admit  his 
declarations  ''would  lead  to  the  most  dangerous  conse- 
quences."? 

But  dangerous  as  is  the  lis  mota^  truth  destroying  as  are 
its  effects,  the  deceased  witness  may  not  have  known  of  its 
existence.  Lis  mota  unknown,  it  could  have  had  no  effect 
on  the  mind  of  the  declarant,  unless  like  the  miasma,  it 
permeates  the  atmosphere  and  infects  all  within  its  range. 
The  evidence  true,  if  the  lis  mota  were  unknown,  it  is  never- 
theless shut  out  as  if  it  were  known,  because  if  an  inquiry 
were  to  be  instituted  as  to  that  fact,  "  much  time  would  be 
wasted,  and  great  confusion  would  be  produced."  *  To  save 

1  Berkelj  peerage  ca«e,4  Camp.  415, by  Mansfield,  C.  J.  These  declaraUons 
are  rejected  '*  because  of  the  possibility,  nay  probability,  that  they  may  haye 
been  made  to  serre  either  of  th^  contending  parties.'*  By  Wood,  B.  4  Camp. 
406.  But  the  witness  liring  would  not  thus  senre  either  party.  Standing  in 
an  <*  even  position/'  anU  litem  motam^  how  or  why  does  the  Us  mota  destroy 
that  evenness  ?  The  cause  of  action  existing,  lis  turn  mota^  the  witness  without 
interest,  his  situation  in  that  respect  unchanged,  why  or  how  does  the  lis 
sioCa  afiect  the  credibility  of  his  statement.  Is  fraud,  fabrication,  perjury,  the 
presomptiTe  consequence  of  litigation — if  so,  what  is  to  be  ruined  ? 

'  By  Mansfield,  C.  J.,  in  the  Berkely  peerage  case.  "  The  line  of  distinc- 
tion "  (as  to  the  admission  of  declarations)  *<  is  the  origin  of  the  controversy, 
and  not  the  commencement  of  the  suit.  After  the  controversy  has  originated, 
all  declarations  are  to  be  excluded,  whether  it  was  or  was  not  known  to  the 
witness.  If  an  inquiry  were  to  be  instituted  in  each  instance,  whether 
the  existence  of  the  controversy  was  or  was  not  known  at  the  time  of  the 
declaration,  much  time  would  be  wasted  and  great  confusion  would  be  pro- 
duced." 

The  case  criminal,  of  homicide,  the  accused  arrested,  the  dying  declarationa 
of  the  deceased  are  received.  Is  this  an  instance  of  lis  mota,  or  not  ?  If  yea, 
why  are  these  declarations  received,  if  nay,  why  not  P  Is  there  no  lis  mota  in 
criminal  cases  ?  If  there  be,  and  if  this  is  not  that  case,  it  is  difficult  to  per* 
cetve  what  is  ? 

What  makes  the  case  still  more  remarkable  is  the  fact,  that,  (says  lord 
Eldon),  there  was  no  possible  way  in  which  the  claimant  could  have  availed 
himself  of  this  testimony.  The  lis  mota  did  not  relate  to  the  title.  Had  the 
claimant  made  no  efibrts  by  bill  to  perpetuate  testimony,  and  had  he  not 
obtained  the  testimony  in  the  best  mode  to  protect  his  rights  of  property, 
the  hearsay  declarations  of  his  father  would  have  been  received.    Preserving 
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the  time  of  the  court,  to  prevent  the  confusion  of  their  minds^ 
the  rights  of  litigaqts  are  to  be  sacrificed  by  the  random 
exclusion  of  testimony,  which,  for  aught  that  is  known, 
might  hav^e  been  in  the  highest  degree  entitled  to  con- 
fidence. 

Nor  is  this  all,  were  the  declarations  of  the  witness  made 
under  oath,  in  a  cause  then  pending,  subject  to  cross-exami- 
nation by  the  respective  parties  therein  interested,  yet  the 
declarations  in  that  former  one  so  peculiarly  entitled  to  con- 
fidence would  be  excluded,  because  as  declarations  they 
are  post  litem  motam,  because  as  depositions,  they  are  made 
cUia  in  causa,  while  if  made  without  scrutiny,  without  oath, 
by  the  same  individual,  in  the  same  words  and  in  relation  to 
the  same  cause,  they  would  have  been  received.  This  was 
an  absurdity  so  striking,  that  even  lord  Eldon  admitted, 
that  '^  it  might  appear  remarkable  that  a  declaration  under 
no  sanction  was  receivable,  and  a  declaration  upon  oath 
not" ' 

Uie  testimonj  in  Uie  best  mode,  and  under  the  lanctions  of  the  lord  chan- 
cellor, thus  serves  as  a  reason  why  the  secondary  evidence,  otherwise  receiv- 
able, should  be  rejected.  That  rejected,  the  evidence  taken  was  excluded, 
because  it  was  a  deposition,  alia  in  causa,  and  post  litem,  and  when  there 
neither  was  nor  could  be  a  cause  in  which  it  could  have  been  taken  for  the 
purpose  for  which  it  is  offered. 

The  case  is  well  deserving  perusal,  as  a  most  remarkable  instance  of  judi- 
cial juggling. 

*  Berkely  peerage  case,  4  Camp.  419.  The  petitioner  in  this  case  presented 
a  petition  praying  that  he  might  be  summoned  to  parliament  by  the  tiUe  of  earl 
of  Berkely,  and  as  eldest  son  of  the  late  earl  by  Mary  countess  of  Berkely. 
The  petitioner  was  bom  in  1786,  and  alleged  that  the  marriage  between  his 
parent^  had  been  privately  celebrated  before  that  time.  It  was  admitted,  that 
in  1796  the  marriage  had  been  publicly  celebrated,  afler  which  they  appeared 
in  public  as  man  and  wife.  The  question  before  the  house  of  lords  (the  mat- 
ter being  referred  to  them),  was  as  to  the  reality  of  the  first  marriage.  In 
1799,  (see  6  Ves.  251)  a  bill  to  perpetuate  testimony  in  relation  to  that  point 
had  been  filed,  and  the  deposition  of  the  then  earl  of  Berkely  had  been  taken, 
by  which  it  appears  that  the  first  marriage  had  taken  place. 

The  petitioner  claimed  that  this  deposition  thus  taken  should  be  received  to 
establish  his  legitimacy.    The  judges,  and  chancellors  Eldon  and  Redesdale 
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Entries  and  admissions  against  interest.'  The  admission 
of  entries  or  statements,  verbal  or  written,  against  the  in- 
terest of  the  party  making  them  at  the  time  when  made,  is 
supported  by  the  reasoning  upon  which  confessional  testi- 
mony is  received  and  credited,  the  improbability  of  suicidal 
nuda  fides y  of  entries  being  untrue  and  adverse  to  the  interest 
of  the  party  making  them,  and  hence,  being  made,  the  proba- 
bility of  their  truth.  But  here  too,  it  will  be  perceived,  as 
in  all  other  exceptions,  the  rights  of  third  persons  are  to  be 
affected  by  testimony,  upon  which  the  same  law  which  ad- 
mits it  says  no  reliance  should  be  placed. 

While  the  propriety  of  the  exception  is  not  contested,  it 
may  not  be  inexpedient  to  notice  briefly  some  of  the  cases 
marshaled  under  this  head  by  those,  who  so  strenuously 
deprecate  the  general  rule,  and  (o  ascertain  what  is  the 
character  of  that  opposition  to  the  interest  of  the  person 
making  them,  on  account  of  which  their  reception  is  jus- 
tified. 

All  entries  made  by  stewards  *  or  others,  of  payments  to 
them  made,  and  in  general  all  entries  in  and  by  which,  the 
payment  of  a  sum,  whether  in  discharge  of  an  antecedent 
debt,  or  for  and  on  account  of  some  other  individual,  in  and 
by  which  the  person  so  charging  himself  is  rendered  the 
debtor  of  such  other  person,  are  received,  as  being  against 
the  interest  of  the  person  so  making  them.  If  not  against 
such  interest,  the  inference  is,  they  would  not  be  received. 
That  an  admission  of  the  receipt  of  money  would  not  be 
made,  unless  true,  is  in  the  highest  degree  probable,  but 
being  true,  the  money  having  been  received,  the  acknowledg- 
ment of  such  receipt  by  making  the  customary  entries, 

decided  it  was  not  admissible,  Graham  B.,  alone  dissenting.    To  the  opinion 
deliTered  by  the  judges,  the  honse  of  lords  yielded,  and  the  petitioner,  who  had 
as  good  a  right  to  a  seat  in  that  house  as  one  of  that  body,  if  his  father's  oath 
was  deserving,  was  denied  one. 
>  Gresley  on  Et.  291-2.  *  Gabriel,  §  120. 
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would  not  be  against  the  interest  of  the  person  so  receiv- 
ing, unless  it  be  against  an  interest  founded  on  a  dishonest 
and  fraudulent  suppression  of  such  receipt.  The  fact  of 
such  receipt  being  true  may  be  proved  at  the  time  ab  extra; 
the  concealment  of  such  fact,  the  absence  of  such  entry, 
would, be  against  interest  as  it  would  lead  to  detection  and 
disgrace.  How  then  is  the  making  such  entry  against  in- 
terest, save  on  the  hypothesis  that  interest  and  dishonesty 
are  identical,  that  the  only  interest  known  to  or  recognised 
by  the  law  is  of  a  sinister  nature.  The  entry  would  be 
against  interest  only  when  false,  in  which  case  its  falsehood 
would  be  the  reason  of  its  admission  to  a£fect  the  rights  of 
third  persons.  Being  true,  it  is  no  otherwise  against  inter- 
est than  as  fraud  and  dishonesty  are  for  interest. 

Another  exception  is  that  of  the  hearsay  statements  of  the 
tenant,'  that  he  is  tenant,  which  are  received  to  affect  or 
control  the  rights  of  others  on  the  ground  that  they  are 
against  interest.  If  the  individual  asserting  bis  tenancy 
were  tenant,  how  are  such  assertions  against  his  interest  ? 
His  tenancy  might  have  been  in  contest ;  if  so,  the  assertion 
was  in  support  of  his  interest.  It  was  an  interest  of  greater 
or  less  value,  but  still  an  interest,  sufficient  to  be  the  matter 
of  litigation,  and  it  is  not  very  easy  to  perceive  how  a  state- 
ment in  support  of  a  claim  which  is  denied  is  against  one's 
interest.  The  time  when  the  admission  is  made,  the  situa- 
tion of  the  party  when  making  it,  is  to  be  regarded ;  and  if 
at  that  time,  the  declaration  were  self-disserving,  then  so 
far  as  that  fact  affords  a  valid  reason,  the  admission  is  justi- 
fiable. But  that  the  common  law  never  deigns  to  do,  but 
receives  the  admission,  when,  for  aught  that  appears,,  it  was 
made  in  support  of  an  existing  and  valuable  estate. 

So  entries  of  charges  made  are  evidence,  provided  the 
charges  have  been  paid.*    Such  entry  being  considered 

•  1  PhU.  Ev.  197. 

*  Higham  t>«  Ridgw&y,  10  East,  109.    "  An  entry  made  by  a  man  mid- 
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against  interest,  on  the  presumption,  that  all  interest  is 
sinister,  and  that  had  the  individual  making  such  entry- 
acted  according  to  the  common  law  notion  of  interest,  he 
would  have  received  and  pocketed  the  money  without  pass- 
ing it  to  the  credit  of  the  person  charged.  "That  the 
books  would  be  evidence  in  themselves,  as  recording  this 
event  of  births  and  other  similar  events,  at  the  several 
times  when  they  took  place,  I  am  by  no  means  prepared  to 
say."  "I  think  the  evidence  properly  admitted  on  the 
broad  principle  on  which  receivers'  books  have  been  admit- 
ted ;  namely,  that  the  entry  was  in  prejudice  of  the  party 
making  it'  Such  is  the  language  of  lord  Ellenborough 
in  Higham  v.  Ridgway,  and  with  the  concurrence  of  the 
rest  of  the  court. 

That  the  word  "  paid  "  would,  as  against  the  party  charg- 
^ij  ^  ?P^^  ^^^  sufficient  evidence  of  that  fact,  may  be 
conceded.  But  the  fact  in  dispute  was  the  time  of  birth, 
and  to  that  issue  payment  or  no  payment  was  irrelevant. 
Birth,  the  time  when,  is  the  question  contested,  and  the 
entry  of  the  time  when  is  the  only  entry  judicially  import- 
ant The  charge,  stating  the  time  of  the  event  in  dis- 
pute was  one  in  favor  of  the  person  making  it.  It  may  be 
admitted,  that  the  entry  of  ''  paid ''  was  against  the  party 
making  it,  but  that  entry  proves  nothing.  Suppose  the  word 
"paid"  be  taken  with  the  "context,"  why  should  the 
admission  of  the  context  depend  on  payment  or  non-pay- 
ment. The  entry  received,  and  eflfective,  is  one  in  support 
of  the  interest  of  the  party  making  it,  and  its  reception  is 
placed  not  on  the  absence  of  interest  in  the  party  making  it, 

wife  in  a  book,  of  haying  del'iTered  a  woman  of  a  child  on  a  certain  day,  refer- 
fing  to  his  ledger,  in  which  he  had  a  charge  for  his  attendance,  which  was 
marked  paid,  is  evidence  npon  an  issue  as  to  the  age  of  the  child,  at  the  term 
of  his  afterwards  suffering  a  recovery."  The  decision  here  is  grounded  on 
the  fact  of  payment. 

*  10  East,  120.    See  remarks  of  lord  Ellenborough. 
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not  on  his  peculiar  means  of  knowledge,  but  on  the  utterly 
immaterial  fact  of  subsequent  payment  But  what  peculiar 
trustworthiness  does  subsequent  payment  give  to  the  original 
entry?  If  never  paid,  would  it  not  have  been  entitled  to 
equal  confidence  ?  If  paid,  evidence ;  if  not  paid,  or  if  being 
paid,  the  entry  is  omitted,  it  ceases  to  be  evidence.  A  new 
rule  established,  the  same  entries  are  evidence  or  not,  ac- 
cording to  the  punctuality  of  the  individuals  with  whom  the 
dealings  are  had ;  if  with  paying  customers,  it  is  admitted ; 
if  with  non-paying,  it  is  excluded.  The  credibility  of  the 
testimony  is  thus  dependent  not  on  the  character  of  the 
person  making  the  entry,  not  on  the  appearance  of  his  book, 
but  on  his  having  been  paid  by  the  person  for  whom  the 
act  was  done.* 

Hearsay  declarations  are  received  because  they  are  in 
support*  and  in  prejudice'  of  the  interests  of  the  individual 
making  them,  and  because  they  neither  serve  nor  disserve  * 
such  person's  interest.  These  reasons  satisfactory,  what 
instance  can  be  conceived,  which  is  not  within  their  scope  ? 

Depositions,  &c.  Depositions  of  witnesses,  though  made 
under  the  sanctions  of  an  oath,  are  not,  in  general,  evidence 
to  the  facts  which  they  contain,  unless  the  party  to  be  af- 
fected by  them  has  cross-examined  the  deponents,  or  has 
been  legally  called  upon  and  had  the  opportunity  to  do  so ; 
for  otherwise  one  of  the  great  and  ordinary  tests  of  truth 
would  be  wanting.* 

*  Suppose  they  be  paid  by  services  in  ofliet,  and  not  credited,  or  that  the 
credits  are  sufficient  to  pay  a  part  only  of  the  charge,  would  the  books,  in 
which  these  entries  are  made,  be  admissible  ? 

«  Gresley,  227.  »  1  Stark.  Er.  319.  <  13  Ves.  154. 

»  1  Stark.  Et.  261.  Sometimes  received,  as  to  prove  pedigree,  but  no  other 
fact  Bondenan  v.  Montgomery,  4  Wash.  C.  C.  R.  186.  The  question  is  the 
fact  to  be  proved,  not  the  principle  of  admission.  The  admission  of  depositions, 
and  judgments  of  courts,  d^c,  is  a  question  of  much  importance,  and  the  rules 
in  relation  thereto  deserve  a  more  searching  examination,  than  we  have  been 
able  to  bestow. 
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One  would  be  wantiog,  but  only  one.  In  the  exceptions 
already  considered,  the  courts  of  common  law,  for  such 
reasons  as  to  them  seemed  sufficient,  have  dispensed  with 
cross-examination  and  abandoned  th^  security  of  an  oath. 

The  testimony  here  to  be  considered,  depositions,  taken 
in  other  causes,  between  other  parties,  before  di£ferent  or 
the  same  tribunals,  and  for  similar  or  different  purposes, 
possess  few  of  the  characteristic  disqualifications  of  hearsay. 
The  evidence  is  taken  with  the  sanction  of  an  oath,  with 
all  the  guaranties  thrown  around  testimony  by  the  law. 
The  statements  made,  deliberate,  guarded,  reduced  to  writ- 
ing, signed  by  the  witness,  leave  no  room  for  misapprehen- 
sion, or  misrecollection  of  his  memory.  The  evidence  is 
delivered  not  casually,  but  for  a  different  purpose ;  reported 
not  by  some  accidental  and  indifferent  auditor,  but  preserv- 
ed in  its  original  shape,  it  reports  itself. 

In  this  testimony,  the  important  element  of  cross-exa- 
mination by  the  party  to  be  affected  by  the  evidence  is 
wanting.  It  was  taken  to  subserve  other  and  perhaps  op- 
posing interests.  But  notwithstanding  this,  it  is  free  from 
the  errors  of  misconception,  misrecollection,  and  misnarra- 
tion,  to  which  all  other  cases  of  hearsay  are  exposed. 

The  depositions  taken  in  one  cause  are  offered  for  judi- 
cial use,  under  some  one  of  the  following  circumstances : 

I.  The  deposition  was  taken  in  another  cause  in  which 
neither  party  to  the  suit,  to  which  it  is  to  be  transferred, 
was  present  or  interested,  and  where  of  course  there  was 
neither  examination  or  cross-examination  by  them  or  by 
any  one  representing  their  interests. 

It  is,  then,  as  to  each  of  the  parties,  judicially  delivered 
testimony,  authentic,  trustworthy  to  the  facts  therein  re- 
lated, though  uninterrogated.  The  danger  is  not  of  false- 
hood in  what  is  related,  for  it  is  all  delivered  under  all  the 
securities  of  testimony,  but  of  incompleteness  and  incorrect- 
ness, the  peculiar  dangers  of  hearsay. 
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2.  Offered  by  the  party  who  was  present  at  their  caption. 
The  dangers  here  are  of  one-sided  and  unfair  cross-examina- 
tion. But  that  danger  seen,  the  mode  and  extent  of  such 
examination  perceived,  this  case  presents  satisfactory  rea- 
son for  exclusion. 

3.  The  deposition  odfered  by  pne  not  present,  nor  a  party, 
against  one  who  was  both  present  and  a  party. 

Here  the  reasons  arising  from  inability  to  cross  examine 
no  longer  apply.  The  party  being  present  had  full  power 
to  examine  on  such  subjects  as  he  should  choose. 

A  stranger  ^'  cannot  use  them  against  a  party,  because  he 
could  not  have  been  prejudiced  by  them,  and,  therefore,  for 
want  of  mutuality,  ought  not  to  take  advantage  of  them.' 

It  assumes  the  correctness  of  the  first  exclusion,  and  upon 
that  assumption,  bases  the  propriety  of  the  second ;  because 
one  cannot  use  the  testimony,  the  other  shall  not.  Though 
it  were  conceded,  that  in  the  first  case  they  could  not  be 
used ;  the  inference,  that  therefore  they  should  not  be  used 
in  the  second,  by  no  means  follows. 

Mutuality  a  reason  for  the  admission  of  proof.  Is  all  tes- 
timony mutual  ?  Must  the  plaintiff  ofier  none  except  such 
as  the  plaintiff  might  use  1  The  plaintiff  offers  the  declara- 
tions of  the  defendant.  The  defendant  is  not  allowed  to 
offer  his  own,  yet  who  ever  heard  of  the  want  of  mutuaUty 
as  a  reason  for  their  exclusion?  That  at  a  gaming  table  no 
one  should  gain  by  the  throw  of  a  die,  unless  he  were  to  be 
prejudiced  by  the  same  throw,  if  adverse,  is  sufficiently  ob- 
vious ;  but  there  appears  no  very  good  reason  for  incorpo- 
rating these  rules  with  those  of  our  courts,  or  forming  rules 
of  evidence  analogically  in  accordance  with  them. 

Reputation,  custom,  ancient  facts,  &c.*  While,  as  in  the 
cases  just  examined,  hearsay  but  one  step  removed  from  the 

>  stark.  Ev.  265 ;  Welles  v.  Fish,  2  Pick.  77. 

*  Greslej,  £v.  219 ;  1  Phil.  £v.  204 ;  2  Am.  Com.  Law,  494. 
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percipient  witness,  hearsay  under  oath  or  on  the  bed  of 
death  has  been  excluded ;  in  another  class  of  cases,  and  as 
if  for  the  very  object  of  making  more  strikingly  apparent 
the  incongruities  of  the  law,  ancient  facts,  passing  through 
ever  so  many  succeeding  lips,  coming  from  no  body  knows 
whom,  and  originating  no  body  knows  how,  are  received, 
and  form  the  subject  matter  of  judicial  proof. 

One  thing  is  certain,  that  the  more  media  through  which 
any  fact  has  been  transmitted,  the  greater  the  dangers  of 
deception.  In  these  cases,  who  or  what  was  the  original 
witness,  when  he  lived,  to  whom  he  first  narrated  his  extra- 
judicial testimony,  through  how  many  media  it  has  passed 
to  the  narrating  witness — the  character,  quality,  trustwor- 
thiness of  the  original  source  and  of  each  intervening  nar- 
rating witness,  their  means  of  knowledge,  their  integrity — 
all,  that  it  is  desirable  to  know,  in  relation  to  it,  is  enveloped 
in  darkness ;  but,  for  all  that,  it  is  unhesitatingly  received, 
as  if  the  more  ancient  a  fact  the  less  material  was  the  trust- 
worthiness of  the  evidence,  by  which  it  is  to  be  established ; 
as  if  old  facts  required  less  proof  than  recent  ones. 

The  ground  here  taken  is  not  that  hearsay  through  ever  so 
many  media  is  not  properly  receivable,  but  that  the  propriety 
of  its  reception  depends  not  on  the  antiquity  of  the  fact 
thereby  to  be  proved,  but  on  the  impossibility  of  proof  from 
other  sources;  and  when  no  other  proof  can  be  had,  it  is  as 
properly  admissible  in  more  recent  as  in  ancient  events.' 

>  Si  1  'on  admet  le  ikmoignzge  de  audiiu  aUaWf  a  I'egard  des  fails  anciens, 
qoi  ezcedent  Vkge  et  la  m^moire  des  homines,  les  auteors  exigent  neknmoins 
plnsieors  conditions  pour  donner  de  la  force  a  ce  tfemoignage :  et  en  faut 
qaatre. 

1 .  Qne  le  temoin  qui  depose  d*an  fait  ancien,  Vkii  appris  de  personnes  pre- 
■entes,  et  qui  Tont  tub  elle-m^roes  : 

2.  Qoe  le  temoin  nomme  les  personnes  qae  le  lai  ont  appris  : 

3.  Que  ces  personnes  soient  dignes  de  foi,  et  qu'  il  y  en  ait  plnsieors :  an 
I  denz : 

VOL.  xxrv. — NO.  XLvn.  11 
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Thus  much  for  the  law  of  hearsay,'  where 

**  Chaos  umpire  sits, 
**  And  by  decision  more  embroils  the  fray, 
"  By  which  he  reigns." 

4.  n  faut  qu'  il  ait  impossibilite  de  les  entendre  elles-mSmes  en  temoi- 
gnage. 

Arec  ces  conditions  cette  preuTe  ne  pr^sent^  point  d'  inconvenients,  et  elle 
est  n^cessaire  ;  mais  il  fkat  surtoat  qu'  elle  soit  sontenue  par  la  possesnan  ae- 
tueUe.    9  Toullier,  §  255. 

^  "  Res  gesta/'  what  it  is,  or  is  not,  the  decisions  of  courts  in  relation  there- 
to, and  a  comparison  of  those  decisions  with  other  branches  of  the  law — pre- 
sents a  subject  of  much  interest,  but  to  which  the  length  of  this  article  for- 
bids more  than  an  allusion. 

J.  A. 
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JURISPRUDENCE. 


1.— DIGEST  OF  ENGLISH  CASES. 

COMMON    LAW. 

Selections  from  8  Adolphos  &  Ellis,  Part  3 ;  2  Perry  &  Dayison,  parts  1, 2, 
and  3;  5  Bingham*t  New  Cases,  Part  4  and  6,  B.  N.  C<  Part  1 ;  7  Scott, 
Parts  1, 2,  and  3,  and  8  Scott,  Part  1 ;  5  Meeson  and  Welsby,  Parts  2  and 
3;  and  7  Dowling's  Practice  Cases,  Parts  3  and  4. 

ACTION  ON  THE  CASE.  (Against  surgeon  for  misfeasance.) 
A  declaration  in  case  stated  that  plaintiff,  an  infant,  had  em- 
ployed defendant,  a  surgeon,  to  cure  her,  and  then  claimed 
damages  for  a  misfeasance.  Plea,  that  plaintiff  did  not  employ 
defendant. 

Held,  that  it  was  immaterial  by  whom  defendant  was  em- 
ployed ;  or  that,  if  material,  plaintiff's  submitting  to  defend- 
ant's treatment  was  sufficient  proof  of  the  allegation  of  em- 
ployment by  her.  (11  Price,  400.)  Gladwell  y.  Steggally  5 
Bing.  N.  C.  733 ;  8  Scott,  60. 

2.  (Consequential  damage.)  The  mere  circumstance  of  juxtapo- 
sition does  not  render  it  necessary  for  a  person  who  pulls  down 
his  wall  to  give  notice  of  his  intention  to  the  owner  of  an  ad- 
joining wall. 

Nor,  if  he  be  ignorant  of  the  existence  of  the  adjoining  wall 
(as  where  it  is  underground),  is  he  bound  to  use  extraordinary 
caution  in  pulling  down  his  own.  Chadwick  v.  Trower  (in  the 
Exchequer  Chamber),  6  Bing.  N.  C.  1 ;  8  Scott,  1.     [Revers- 
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ing  the  judgment  of  the  Court  of  C.  P.  in  the  same  case,  3  Bing. 
N.  C.  339.] 

ALIEN.  (Action  by,)  An  alien  friend,  though  resident  abroad, 
is  entitled  to  sue  in  the  Courts  at  Westminster  for  a  libel  pub- 
lished concerning  him  in  England.  (Vin.  Abr.  Alien,  A. ; 
Dyer,  2  b. ;  Com.  Dig.  Alien,  C.  5.)  Pisani  v.  Lawson^  6 
Bing.  N.  C.  90 ;  8  Scott,  182. 

ARBITRATION.  (Enlargement  of  time  by  umpire.)  Two  arbi- 
trators were  to  make  an  award  bj  the  20th  of  August,  or  such 
other  day  as  they  should  appoint ;  in  case  they  disagreed,  an 
umpire  was  to  decide  by  the  20th  of  September,  or  such  other 
day  as  he  should  appoint.  The  arbitrators  enlarged  their  time 
to  the  1st  of  November ;  and  in  October  they  gave  the  umpire 
notice  that  they  could  not  agree.  In  September  the  umpire  en- 
larged his  time  till  December,  in  which  month  he  made  his 
award :  Held,  that  he  had  jurisdiction  in  September  so  to  en- 
large the  time.  Dodington  v.  Bailward^  5  Bing.  N.  C.  591 ; 
7  D.  P.  C.  640. 

2.  (Awards  token  sufficiently  certain — Authority  of  arbitrator,) 
On  a  reference  of  a  cause  and  all  matters  in  difference  between 
the  plaintiff  and  defendant,  the  main  question  was,  which  of 
them  should  pay  the  expenses  of  a  ship  in  which  they  had  been 
jointly  interested,  incurred  af\er  March  24,  1838.  The  arbi- 
trators directed  the  plaintiff  to  pay  them,  and  to  give  the  de- 
fendant a  bond  of  indemnity  against  the  payment  of  such  ex- 
penses. Held,  that  the  award  was  good.  (2  Saund.  337; 
Stra.  903.)— ^rowrn  v.  Watson,  6  Bing.  N.  C.  118. 

2.  (Award  after  death  of  party  to  reference,)  A  and  B,  part- 
ners, referred  to  arbitration  all  matters  in  difference  between 
them  and  C ;  and  if  either  of  the  parties  should  die  before  the 
award  made,  it  was  to  be  delivered  to  his  personal  representa- 
tives, or  such  of  them  as  should  desire  the  same :  pending  the 
arbitration,  B  died  :  several  meetings  were  held  after  his  death, 
and  C  then  protested  against  the  arbitrator's  proceeding  unless 
the  executor  of  B  were  made  a  party.  An  award  having  been 
made  in  favor  of  A  without  B's  executor  having  been  made  a 
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party,  the  Court  refused  oo  that  ground  to  set  the  award  aside. 
In  re  Hare,  6  Ring.  N.  B.  158. 

4.  Where,  by  the  agreement  of  reference,  the  arbitrator  is  to  take 
a  view  before  entering  on  the  reference,  and  he  takes  such 
yiew,  the  non-recital  of  the  view  is  na  objection  to  his  award. 
Spence  v.  Eastern  Counties  Railway ,  7  D.  P.  C.  697. 

ARREST.  {Privilege  from.)  A  barrister,  or  a  party,  attend- 
ing to  hear  a  judgment  pronounced  in  a  case  in  which  he  is 
concerned,  is  entitled  to  privilege  from  arrest,  eundo,  morando, 
et  redeundo.     Newton  v.  Harland,  8  Scott,  70. 

ATTORNEY.  (Liability  of  for  negligence.)  Plaintiff  being 
employed  as  an  attorney  to  conduct  an  appeal  against  the  re- 
moval of  a  pauper,  omitted  to  enter  and  respite  the  appeal  at 
the  first  sessions  aAer  the  removal,  and  proceeded  to  the  second 
sessions,  aAer  having  served  the  respondents  with  a  notice  of 
the  grounds  of  appeal,  signed  by  himself  instead  of  the  over- 
seers of  the  appellant  parish.  The  sessions  having  refused  to 
hear  the  appeal.  Held,  that  the  plaintiff  was  not  entitled  to  re* 
cover  for  his  services.     Huntley  v.  Bulwer,  6  Bing.  N.  C.  111. 

BILLS  AND  NOTES.  {Notice  of  dishonor.)  The  following 
was  held  not  to  be  a  sufficient  notice  of  dishonor  : — *'*'  S.  and 
Co.  inform  Mr.  P.  that  Mr.  B.^s  acceptance  of  875Z.  is  not  paid. 
As  indorser,  the  defendant  is  called  upon  to  pay  the  money, 
which  will  be  expected  immediately."     (1  Bing.  N.  C.  194;  4 

B.  <&  A.  339  ;  6  Ad.  &  E.  499  ;  2  M.  &  W.  799  ;  3  Bmg.  N. 

C.  411 ;  2  M.  &  W.  109.)     Strange  v.  Price,  2  P.  &  D.  278. 
2.  {Evitience — Declarations  of  previous  holder  of  note.)     In  aa 

action  by  indorsee  against  maker  of  a  promissory  note,  the  plea 
alleged  that  the  note  was  obtained  from  the  defendant  by  fraud, 
and  that  the  name  of  A  (the  indorser  to  the  plaintiff)  was 
fraudulently  indorsed,  of  all  which  the  plaintiff  had  notice : 
Held,  that  the  defendant  could  not  read  letters  of  A,  written 
while  he  was  the  holder  of  the  note,  and  which  it  was  alleged^ 
would  have  implicated  the  defendant  in  the  fraud,  no  evidence 
having  been  given  to  connect  the  plaintiff  with  A,  or  to  show 
that  the  note  bad  been  indorsed  to  the  plaintiff  when  overdue- 
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(4  B.  &  Cr.  325 ;  4  B.  &  Ad.  89.)     PhiUips  v.  Cole,  2  P. 
<k  D.  288. 

3.  {Interest  on  promissory  note,)  The  following  promissory  note 
(the  consideration  for  which  did  not  appear)  was  held  to  carry 
interest  from  its  date  : — "  20th  July,  1808.  I  promise  for  my- 
self and  my  executors  to  pay  F.  H.  (or  her  executors)  one  year 
after  my  death,  300Z.,  with  legal  interest*^  Rofey  v.  Green- 
well,  2  P.  &  D.  365. 

4.  {Liability  on  promissory  note,  though  not  delivered  up.)  It  is 
no  answer  to  an  action  on  a  promissory  note,  not  made  payable 
to  bearer  or  order,  that  when  it  became  due  the  defendant  was 
ready  to  pay  on  the  note  being  produced  and  delivered  up  to 
him,  and  always  had  been  and  still  was  ready  to  pay  on  the 
production  of  the  note.  (4  Bing.  273.)  Wain  v.  Bailey,  2  P. 
&D.  507. 

5.  (Notice  of  dishonor.)  In  an  action  against  the  drawer  of  a 
bill  of  exchange,  plaintiff,  by  way  of  excuse  for  not  giving  notice 
of  dishonor,  averred  that  the  defendant  had  no  funds  in  the 
hands  of  the  acceptor,  nor  had  he  sustained  any  damage  for 
want  of  notice ;  defendant  pleaded  he  had  sustained  damage, 
because  the  acceptor  had  promised  him  to  provide  for  the  bill ; 
Held,  that  it  was  not  incumbent  on  plaintiff  to  prove  that  de- 
fendant had  sustained  no  damage.  Fitzgerald  v.  Williams,  6 
Bing.  N.  C.  68. 

6.  (Evidence  of  acceptance.)  In  an  action  against  defendant  as 
acceptor  of  a  bill  of  exchange,  no  evidence  being  given  in  whose 
hand  the  acceptance  was  written  :  Held,  that  the  circumstance 
of  the  bill  having  been  paid  by  the  drawer,  and  the  amount  of 
it,  obtained  on  discount  by  defendant's  wife,  having  been  ap- 
plied by  her  in  discharge  of  his  debts,  was  not  sufficient  to  prove 
that  he  had  sanctioned  the  acceptance.  GoldsUme  v.  Tovey,  6 
Bing.  N.  C.  98. 

7.  (Promissory  note,  what  is.)  An  instrument  in  this  form — 
"  John  Mason,  14th  February,  1836,  borrowed  of  M.  A.  Mason, 
his  sister,  the  sum  of  141.  in  cash,  as  per  loan,  in  promise  of 
payment  of  which  I  am  truly  thankful  for,  and  shall  never  be 
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forgotten  by  me,  John  Mason,  your  affectionate  brother,  147."— 
is  a  promissory  note,  and  requires  a  stamp.  (1  M.  6s  W.  533  ; 
2  M.  <&  W.  74.)     Ellis  V.  Mason,  7  D.  P.  C.  598. 

BOND.  (Pleadings — Action  against  obligor  who  has  executed 
bond  in  wrong  name,)  In  debt  on  bond,  the  plaintiff,  by  his 
declaration,  complained  against  W.  F.  B.,  sued  by  the  name  of 
W.  B.  The  defendant  pleaded  non  est  factum.  At  the  trial, 
it  appeared  that  the  defendant  did  in  fact  execute  a  bond  agree- 
ing  with  that  described  in  the  declaration,  by  the  name  of  W. 
B.,  and  that,  at  the  time  of  the  execution,  he  was  known  by  that 
name :  Held,  1st,  that  the  proof  was  sufficient  to  sustain  the 
issue,  and  that  it  was  no  variance :  2ndly,  that  even  if  the  ob- 
jection were  valid,  it  was  not  one  of  which  the  defendant  could 
avail  himself  under  the  plea  of  non  est  factum.  (3  Taunt. 
504 ;  Bracton,  188,  b ;  Vin.  Abr.  Misnomer,  C.  12  ;  Com.  Dig. 
Fait,  E.  3.)  WUliams  v.  Bryant,  5  M.  &  W.  447  ;  7  D.  P.  C. 
502. 

CONTRACT  OF  SALE.  ( Contract  for  sale  and  future  delivery 
of  goods  not  then  in  vendor^s  possession,  valid.)  A  contract 
for  the  sale  of  goods,  to  be  delivered  at  a  future  day,  is  not  in* 
validated  by  the  circumstance  that  at  the  time  of  the  contract, 
the  vendor  neither  has  the  goods  in  his  possession,  nor  has  en- 
tered into  any  contract  to  buy  them,  nor  has  any  reasonable 
expectation  of  becoming  possessed  of  them  by  the  time  appoint- 
ed for  delivering  them,  otherwise  than  by  purchasing  them  afler 
making  the  contract.  (Over-ruling  Bryan  v.  Lewis,  Ry.  6(  M. 
386.)     HibblewhUe  v.  M'MoHne,  5  M  &  W.  462. 

COVENANT.  (Independent  covenants.)  On  an  agreement  for 
the  sale  of  lands,  the  defendant  covenanted  to  pay  the  purchase- 
money  on  a  day  certain,  for  and  as  the  consideration  of  such 
sale  and  purchase,  with  interest  from  a  day  certain  to  the  time 
of  the  completion  of  the  purchase  :  Held,  that  this  was  an  inde- 
pendent covenant,  and  that  the  vendor  might  recover  the  pur* 
chase-money,  without  tendering  a  conveyance.  (1  Saund.  319 
h.)— Mattock  v.  Kinglake,  2  P.  &  D.  343. 

DAMAGES.    (Measure  of,  in  trover  for  plaintiJTs  coal  got  by 
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defendant.)  Where  the  defcDclaDt,  in  working  his  coal  mine, 
broke  through  the  barrier,  and  worked  the  coal  under  the  land 
adjoining,  belonging  to  the  plaintiff,  and  raised  it  for  purposes 
of  sale  :  Held,  in  trespass  for  such  working,  that  the  proper 
estimate  of  damages  was  the  value  of  the  coal  so  raised,  with- 
out deducting  the  expenses  of  getting  it.  Martin  v.  Porter y  5 
M.  &  W.  352. 

2.  (Measure  of  in  action  for  non-aceeptanee  of  goods,)  Where 
A  contracted  for  the  purchase  of  wheat,  *'*■  to  be  delivered  at 
Birmingham  as  soon  as  vessels  could  be  obtained  for  the  carnage 
thereof;''  and  subsequently  (the  market  having  fallen)  gave 
the  seller  notice  that  he  would  not  accept  it  if  it  were  delivered, 
the  wheat  being  then  on  its  transit  to  Birmingham  ;  Held,  in  an 
action  against  A  for  not  accepting  the  wheat,  that  the  proper 
measure  of  damages  was  the  difierence  between  the  contract 
price  and  the  market  price  on  the  day  when  the  wheat  was  ten- 
dered to  him  for  acceptance  at  Birmingham  and  refused  ;  and 
not  on  the  day  when  the  notice  was  received  by  the  seller.  (2 
Moore,  388.)     PhiUpotts  v.  Evans,  5  M.  &  W.  475. 

DEVISE.  (Vesting  of  remainders.)  A  testator,  having  three 
different  estates,  \eh  one  to  G.  A.  for  life,  remainder  to  the  first 
son  of  G.  A.  for  life,  and  then  to  the  issue  of  such  first  son  in 
strict  settlement ;  remainder  in  like  manner  to  the  second  and 
other  sons  of  G.  A.,  and  their  issue  ;  the  second  estate  to  G.  A. 
for  life,  and  to  his  child  or  children  other  than  and  except  an 
eldest  or  only  son,  in  fee  ;  the  third,  to  E.  L.  for  life,  and  her 
children  in  strict  settlement.  At  the  time  of  the  testator's  death, 
the  plaintiff  was  the  second  son  of  G.  A. ;  at  the  death  of  G.  A. 
he  was  the  only  child,  the  first  son  having  died  in  the  interval : 
Held,  that  the  plaintiff  was  entitled,  on  the  death  of  G.  A.,  to 
take  the  second  estate  in  fee.  ( 1  Ves.  sen.  294  ;  4  Bing.  N.  C. 
478.)     Adams  v.  Bush,  6  Bing.  N.  C.  164. 

ESTOPPEL.  The  plaintiff,  the  owner  of  the  goodwill  and  fix- 
tures of  a  public  house,  permitted  A  to  represent  himself  as 
such  to  the  landlord,  who  thereupon  let  the  house  to  A,  and  A 
sold  the  lease  and  fixtures  to  the  defendant,  who  was  informed 
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by  the  landlord  that  A  was  his  tenant :  Held,  that  the  plaintiff 
was  estopped  by  his  own  representation  from  recovering  the 
fixtures  from  the  defendant,  who  had  purchased  them  honafide^ 
(6  Ad.  &  E.  469.)     Gregg  v.  WelU,  2  P.  &  D.  296. 

2.  S.  being  possessed  of  chambers  in  Lincoln^s  Inn,  to  which  he 
had  been  admitted  by  the  benchers,  who  were  the  owners  of 
the  fee-simple,  by  a  deed,  reciting  that  he  was  seised  of  them 
for  life,  conveyed  them  to  plaintiff  to  hold  during  the  life  of  S. 
S.  continued  in  possession,  and  aAerwards  surrendered  the  cham- 
bers to  defendant,  who  was  admitted  by  the  benchers :  Held, 
that  defendant  was  not  estopped  to  deny  that  S.  was  seised  for 
life.     Doe  d.  Marchant  v.  Edrrington^  6  Bing.  N.  C.  79. 

EVIDENCE.  (In  action  by  assignees  of  bankrupt.)  Plaintiff,  at 
the  recommendation  of  B.,  sent  goods  to  a  dyer,  who  was  told 
by  plaintiff's  son  that  B.  would  give  directions  about  them  :  B. 
called  and  gave  directions ;  and  afterwards  became  bankrupt ; 
in  trover  for  these  goods,  brought  by  the  plaintiff  against  B.^s 
assignees,  held,  that  the  directions  given  by  B.  were  admissible 
in  evidence  for  the  assignees.  (4  M.  &  W.  267.  Sharp  v. 
Newsholme,  5  Bing.  N.  C.  713  ;  8  Scott,  21. 

2.  (Admission.)  In  covenant  on  an  indenture  of  lease,  which 
purported  to  be  granted  by  J.  S.,  in  exercise  of  a  power  giv«n 
by  the  will  of  P.  S. :  Held,  that  the  defendant,  by  holding  un- 
der the  lease,  and  executing  a  counterpart,  admitted  the  due  ex- 
ecution of  the  will  of  P.  S.  Bringloe  v.  Goodson^  5  Bing.  N. 
C.  738  ;  8  Scott,  71. 

3.  (Secondary  evidence — Account  stated.)  On  a  settlement  of 
accounts  between  a  plaintiff  and  defendant,  both  parties  being 
present,  the  plaintiff's  clerk  made  entries  of  the  items  in  a  book, 
which  were  copied  by  the  defendant  into  another  book.  The 
defendant  did  not,  by  any  act,  acknowledge  the  plaintiff's  book 
to  be  a  correct  statement  of  the  items  of  the  account,  though 
he  admitted  the  balance  against  him,  as  stated  by  the  clerk,  to 
be  correct,  saying  at  the  same  time,  that  when  he  had  done  cer- 
tain things  for  the  plaintiff,  there  would  not  be  much,  if  any 
thing,  between  them  :  Held,  that  the  plaintiff's  book  was  not 
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primary  evidence  for  the  plaintiff,  so  as  to  require  its  produc 
tion,  or  its  non-production  to  be  accounted  for  ;  and  that  the 
defendant's  acknowledgment  was  evidence  to  support  a  count 
on  an  account  stated.     Rigby  v.  Jefrys^  7  D.  P.  C.  661^ 

EXECUTOR  AND  ADMINISTRATOR.  (WuU  contracts  of 
testator  binding  on.)  A  contract  to  supply  A  with  fron  500 
to  100  tons  of  blocks  of  slates  of  certain  dimensions,  monthly, 
and  any  further  quantity  that  he  might  require,  not  exceeding 
200  tons  per  month  ;  the  contract  to  be  in  force  till  1st  of  Jan- 
uary, 1838,  unless  previously  cancelled  by  mutual  consent : 
Held  to  be  a  contract  binding  on  A's  administrator,  he  having 
died  before  that  day.     Wenttoorth  v.  Cock,  2  P.  &  D.  251. 

FALSE  PRETENCES.  (Indictment.)  An  indictment  on  the 
7  6(  8  Geo.  4,  c.  29,  s.  53,  stated  that  the  defendant,  contriv- 
ing, 6ic.  to  cheat  A  B  of  his  moneys,  falsely  pretended  to  A 
B  that  he  was  a  captain  in  the  East  India  Company's  service, 
and  that  a  certain  promissory  note,  which  he  then  delivered  to 
A  B,  was  a  valuable  security  for  21/. ;  by  means  of  which 
false  pretences  he  fraudulently  obtained  from  A  B  the  sum  of 
8/.  15«  ;  whereas  the  prisoner  was  not  a  captain,  ^.,  and  the 
note  was  not  a  valuable  security,  dz«. :  Held,  that  as  it  did  not 
appear  but  that  the  note  was  'the  prisoner's  own  promissory 
note,  or  that  he  knew  it  to  be  worthless,  there  was  no  sufficient 
false  pretence  in  this  respect :  and  as  the  two  pretences  must 
be  taken  together,  that  the  indictment  was  bad  on  error.  (6  T. 
R.  565.)     Wickham  v.  The  Queen,  2  P.  &  D.  333. 

FRAUDS,  STATUTE  OF.  (Acceptance  of  goods.)  The  plain- 
tiff  sold  the  defendant  a  noare  for  202.,  on  condition  that  if  ahe 
should  prove  with  foal,  the  defendant  should  re-deliver  her  on 
payment  by  the  plaintiff  of  12/.  The  defendant  accepted  the 
mare  ;  but  on  her  proving  with  foal  refused  to  re-deliver  her 
for  12/.  In  an  action  for  not  so  re-delivering  her,  held,  that 
the  transaction  did  not  amount  to  two  contracts,  one  of  sale  and 
the  other  of  re-sale,  but  was  one  conditional  contract,  as  the 
same  thing  was  to  be  re-delivered  which  had  been  accepted  by 
the  defendant :  and  that  such  acceptance  was  sufficient  to  take 
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the  case  out  of  the  statute  of  frauds.  WiUiams  v.  Burgess^  2 
P.  &  D.  422. 

2.  (Fromise  to  answer  for  debt  of  another.)  The  defendant,  an 
attorney,  requested  the  plaintifi*  to  execute  a  hail-bond  to  the 
sherifi*  for  a  client  of  the  defendant,  and  promised  to  indemnify 
him  :  Held,  that  this  was  a  promise  to  answer  for  the  debt  or 
default  of  another,  within  the  4th  section  of  the  statute.  (Ques- 
tioning Thomas  v.  Cook,  8  B.  &  Cr.  728.  1  Saund.  211,  c.) 
Green  y.  Cresswell,  2  P.  &  D.  430. 

8.  ( Waiver  of  written  contract  by  parol.)  In  a  written  contract 
within  the  17th  section  of  the  statute  of  frauds,  to  deliver  on  a 
certain  day  goods  of  a  fluctuating  value,  to  be  paid  for  by  bill 
at  three  months  from  delivery,  the  time  of  delivery  is  of  the 
essence  of  the  contract,  and  any  agreement  to  substitute  another 
day  must  be  in  writing.  (5  B.  &  Adol.  58.  Overruling  Cuff 
V.  Penn,  1  M.  &  Setw.  21.)     Stead  v.  Bawber,  2  P.  &  D.  447. 

4.  ( What  student  note  in  writing  under  8.  11.)  A  buyer  of 
goods  requested  D.,  the  agent  of  the  seller,  to  write  a  note  of 
the  contract  in  the  buyer's  book.  D.  did  so,  and  signed  the 
note  with  his  own  name :  Held,  that  such  note  was  not  a  suffi- 
cient memorandum  under  the  statute  of  frauds,  to  bind  the  buyer. 
(1  N.  R.  252;  3  Taunt.   169;  4  East,  577,  n.)     Graham  v. 

Musson,  5  Bing.  N.  C.  603. 

5.  (Representation  as  to  credit  of  another.)    A  representation 

made  by  the  defendant  as  to  the  credit  of  a  firm  in  which  he 
was  partner,  held  to  be  a  representation  as  to  the  credit  of  ano" 
ther  person  within  the  meaning  of  the  9  Geo.  4,  c.  14,  s.  6. 
Devaux  v.  Steinkeller,  6  Bing.  N.  C.  84. 

FRAUDULENT  REPRESENTATION.  A  contract  for  the 
sale  of  fixtures  and  fittings  of  a  public  house  was  held  to  be 
avoided  by  a  false  representation  as  to  the  amount  of  business 
attached  to  the  house,  although  the  agreement  expressly  ex- 
cluded good  will.     Hutchinson  v.  Morley^  7  Scott,  341. 

FREIGHT.  (Liability  of  consignee  for.)  Goods  were  shipped 
at  Bombay  on  board  a  ship  of  the  plaintiff,  a  shipowner  in  Liv- 
erpool, and  by  the  bill  of  lading  were  to  be  delivered  "  unto 
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order,  or  to  his  and  their  asfrigns,  on  paying  freight  for  the  same.^' 
The  bill  of  lading  was  indorsed  by  the  shipper,  and  forwarded 
to  the  defendants,  East  India  agents  in  London,  who  indorsed 
it  in  blank  to  C.  and  Co.,  their  factors  in  Liverpool.  On  the 
arrival  of  the  goods  at  Liverpool,  C.  and  Co.  presented  the  bill 
of  lading  to  the  plaintiff,  and  received  the  goods :  the  plaintifi* 
debited  C.  and  Co.  with  the  freight.  C.  and  Co.  became  bank- 
rupt without  having  paid  the  freight,  whereupon  the  defendants 
claimed  from  them  and  took  possession  of  the  goods:  Heldy 
that  the  defendants  were  not  liable  to  the  plaintiff  for  the  unpaid 
freight.  (5  B.  &  Ad.  52L)  Tobin  v.  Crawford,  5  M.  &  W. 
235. 

2.  (lAabilily  of  consignee  for,)  The  consignee  of  goods,  where 
there  is  no  bill  of  lading,  is  not  in  general  liable  for  the  freight ; 
but  prior  dealings  with  him,  and  payments  by  him  of  the  freight 
on  tbrmer  occasions  of  the  same  kind,  are  evidence  to  show  that 
in  the  particular  case  he  contracted,  on  the  receipt  of  the  goods^ 
to  pay  the  freight.  (1  M.  &  Sel.  157.)  Coleman  v.  Lambert, 
5  M.  W.  502 

GUARANTEE.  (Continuance  of)  The  defendant  gave  the 
following  guarantee : — "  Messrs.  M.  &  D. — My  son,  G.  D.,  is 
desirous  of  commencing  business  in  your  way,  and  wants  the 
usual  credit  of  four  months.  If  you  supply  him,  1  will  be  an- 
swerable for  the  amount  of  100/.  :^^  Held,  that  this  guarantee 
was  not  binding  on  the  defendant  after  a  change  in  the  firm  of 
M.  &  D.     ( 1  C.  &  M.  48. )     Dry  v.  Davy,  2  P.  6£  D.  249. 

2.  (Consideration.)  The  plaintiff  having  pressed  W.  for  payment 
of  a  debt,  the  defendants,  W.'s  attorney,  sent  the  plaintiff  an  ac> 
ceptance  of  W.,  inclosed  in  a  letter,  in  which  the  defendant  wrote 
— "  W.,  being  disappointed  in  receiving  remittances,  and  you  ex* 
pressing  yourself  inconvenienced  for  money,  I  send  you  his  ac- 
ceptance at  two  months  ;  you  may  safely  pay  it  away.'*  The 
plaintiff  refusing  to  take  tie  bill  unless  the  defendant  put  his 
name  to  it,  the  defendant  wrote  on  the  back  of  the  letter,  "  I 
will  see  the  bill  paid  for  W.  :*'  Held,  that  the  consideration  for 
this  guarantee  sufficiently  appeared,  and  that  the  defendant  was 
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responsible  on  non-payment  of  the  bill  by  W.  flmmott  v. 
Keams,  5  Bing.  N.  C.  559i;  7  D.  P.  C.  630. 
8.  The  defendant,  attorney  of  O.,  authorized  the  plaintiffs,  as 
brokers,  to  distrain  the  goods  on  A.'s  premises  for  rent  due  to 
O. ;  whereupon  the  distress  was  made.  Some  of  the  goods  be- 
ing privileged  from  distress,  and  claimed  by  the  owners,  plain- 
tiffs required  an  indemnity,  which  defendant  gave  on  the  part  of 
O.,  and  afterwards  said  he  would  give  a  further  guarantee.  The 
owners  of  the  privileged  goods  having  sued  and  recovered  against 
plaintiffs:  Held,  that  defendant  was  liable  to  make  good  the  loss 
they  had  sustained.  (2  Ad.  &  E.  57.)  Toplis  v.  Grane^  5 
Bing.  N.  C.  636. 

4.  A  guarantee,  given  by  defendant,  was  to  be  void,  if  plaintiff" 
should  omit  to  avail  himself  to  the  utmost  of  any  security 
he  held  of  W.  R.,  and  if  anything  should  prevent  defendant 
from  retaining  the  proceeds  of  an  execution  levied  on  the  pro* 

«  perty  of  W.  R. :  Held,  that  the  guaranty  was  not  avoided  by 
plaintiffTs  omitting  to  put  in  suit  a  bill  of  exchange  drawn  by 
W.  R.,  and  accepted  by  an  insolvent  still  in  prison,  or  by  de- 
fendant's being  deprived  of  a  part  of  the  proceeds  of  his  exe- 
cution against  W.  R.,  such  part  being  the  value  of  the  goods  of 
another  person  wrongfully  taken  under  that  execution.  Muskett 
▼.  Rogers,  5  Bing.  N.  C.  728  ;  8  Scott,  51. 

5.  (Consideration.)  A  guarantee  was  given  in  the  following 
Cerms  i — ^*'  I  hereby  guarantee  to  you  the  sum  of  <£250  in  case 
Mr.  P.  should  default  in  the  capacity  of  agent  and  traveller  to 
you  :  '^  Held,  that  the  consideration  sufficiently  appeared  on  the 
face  of  the  instrument.  (1  C.  &  J.  461 ;  10  B.  &  Cr.  664  ;  1 
Bing.  N.  C.  761 ;  1  P.  6s  D.  438.)  Kennaway  v.  Treleavan,  5 
M.  &  W.  498. 

HUSBAND  AND  WIFE.  (Liability  of  husband  for  expenses 
of  wife.)  Where  a  husband,  separated  from  his  wife,  renders 
it  necessary,  by  his  violent  conduct,  for  her  to  exhibit  articles  of 
the  peace  against  him,  he  is  liable  for  the  expenses  thereby  in- 
curred, although  he  allows  her  a  separate  maintenance.  (6  B. 
6l  Cr.  200.)     Turner  v.  Rooks,  2  P.  &  D.  294. 
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ILLEGAL  CONTRACT.  It  was  held  a  good  plea,  in  covenant 
for  rent,  that  the  lease  was  entered  into  by  plaintiff  and  defend- 
ant, and  that  the  premises  were  let  to  defendant  for  the  express 
purpose  of  being  used  by  defendant  in  drawing  oil  of  tar  and 
boiling  oil  of  tar,  contrary  to  the  provisions  of  the  building  act 
(2  Wils.  348 ;  9  East,  408 ;  1  Bos.  &  P.  551 ;  3  B.  &  Ad.  179  ; 
1  M.  6c  Sel.  593.)  The  Gas  Light  and  Coke  Company  v. 
Turner,  5  Bing.  N.  C.  666. 

INSOLVENT.  {Liability  of  insolvent  after  discharge.)  A  dis- 
charged insolvent  is  liable  to  repay  his  surety,  who  pays  for 
him,  afler  his  discharge,  an  annuity  due  before.  (8  Bing.  23 ; 
4  Bing.  N.  C.  400.)    Abbott  v.  Bruere,  5  Bing.  N.  C.  598. 

INSURANCE.  (Liability  of  insurer  for  negligence  of  crew.) 
To  a  declaration  on  a  time  policy  for  six  months,  stating  a  loss 
by  perils  of  the  sea,  the  defendant  pleaded,  that,  though  the 
vessel  was  lost  by  perils  of  the  sea,  yet  that  such  loss  was  occa- 
sioned wholly  by  the  wrongful,  negligent,  and  improper  conduct 
(the  same  not  being  barratrous)  of  the  master  and  mariners  of 
the  ship,  by  wilfully,  wrongfully,  negligently,  and  improperly 
(but  not  barratrously)  throwing  overboard  so  mueh  of  the  ballast 
that  the  vessel  became  unseaworthy,  and  was  lost  by  perils  of 
the  sea,  which  otherwise  she  would  have  encountered  and  over- 
come. The  jury  having,  at  the  trial,  found  a  verdict  for  the 
defendant,  the  underwriter,  on  this  issue  :  Held,  on  motion  for 
judgment  non  obstante  veredicto,  that  the  plea  was  bad,  and  that 
the  underwriters  were  liable  for  the  consequences  of  the  wilful 
but  not  barratrous  act  of  the  masters  and  crew,  in  rendering  the 
vessel  unseaworthy  before  the  end  of  the  voyage,  by  throwing 
overboard  a  part  of  the  ballast  (2  B.  <Ss  Aid.  72 ;  5  B.  &  Aid. 
171 ;  7  B.  &  Cr.  219, 794.)     Dixon  v.  Sadler,  5  M.  &  W.  405. 

INTEREST.  ( When  recoverable.)  The  defendant  conveyed  an 
estate  to  the  plaintiff,  with  a  covenant  for  quiet  enjoyment,  and 
also  gave  an  indemnity  bond,  with  sureties,  against  ^^  all  costs, 
claims,  demands,  damages,  and  expenses  whatsoever.^^  The 
plaintiff,  having  been  obliged  to  pay  divers  sums  for  arrears  of 
an  annuity  charged  on  the  estate,  sued  the  defendant  on  the 
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bond  to  recover  back  the  amount,  with  interest  The  jury 
found,  that  the  plaintiff  had  been  negligent  in  not  suing  the 
sureties  in  the  bond  at  the  time  the  payments  were  made :  Held, 
that  this  finding  precluded  the  plaintifi*  from  recovering  the  in- 
terest    Anderton  v.  Arrowsmith^  2  P.  6c.  D.  408. 

JOINT  STOCK  COMPANY.  {Proof  of  tiiU  to  sue  as  direct- 
ors,) In  an  action  of  assumpsit  by  directors  of  a  joint  stock 
company,  constituted  by  deed,  the  deed  must  be  produced  in 
order  to  show  who  are  the  directors  ;  and  it  is  not  sufficient  to 
show  that  the  plaintiffs  are  the  persons  acting  as  directors. 

A  director  who  has  become  bankrupt  must  nevertheless  be 
joined  as  plaintiff,  even  though  he  has  ceased  to  act,  unless  it 
be  shown  that  he  has  vacated  his  office.  Phelps  v.  Lyle^  2 
P.  «fc  D.  314. 

LEGACY.  (Devised  out  of  iand^  when  recoverable  by  action  of 
debt,)  A  testator  devised  lands  in  fee,  af\er  the  determination 
of  certain  life  estates,  to  A,  B  and  C,  as  tenants  in  common, 
subject  to  and  charged  with  the  payment  of  ;f200,  which  he 
thereby  bequeathed  to  and  to  be  equally  divided  among  the 
children  of  his  niece.  A  and  B,  during  the  life  of  one  of  the 
tenants  for  life,  granted  their  reversion  in  two  undivided  third 
parts  of  the  lands,  to  mortgagees  for  five  hundred  years ;  Held, 
that  an  action  of  debt  could  not  be  maintained  against  the  termors 
for  a  share  of  the  ^^200  so  bequeathed.  (Salk.  415 ;  Ld.  Raym. 
937  ;  6  Mod.  27.)     Braiihwaite  v.  Skinner,  5  M.  &  W.  313. 

LICENSE.  {What  interest  passes  by — Assignment  of)  A 
license  to  search  for  and  raise  metals,  and  also  to  carry  them 
away  and  convert^  them  to  the  licensee's  own  use,  passes  an  in- 
terest which  is  capable  of  being  assigned.  (2  B.  &  Aid.  724 ; 
Yaugh.  R.  351 ;  6  Co.  25.) 

A  license  to  mine  was  granted  with  a  proviso  that  if  the 
grantee,  after  notice  to  work  according  to  his  covenant,  failed 
to  keep  six  miners  at  work,  and  the  grantor  fixed  notice  on  the 
premises  that  he  intended  to  avoid  the  license,  it  should  be  lawful 
for  the  grantor  to  re-enter  within  a  month  afler  fixing  the  notice, 
and  then  the  license  should  be  void :  Held,  that  notice  tt>  the 
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grantee  that  unless  he  kept  six  miners  at  work  the  grantor  would 
re-enter  at  the  expiration  of  a  month,  did  not  avoid  the  license, 
or  render  the  grantor's  re-entry  lawful. 

Held,  also,  that  for  such  re-entry  and  expulsion  the  grantee 
might  sue  in  case.     Muskell  v.  Hi//,  5  Bing.  N.  C.  694. 

LIEN.  (For  agistment.)  There  is  no  lien  at  common  law  for 
the  agistment  of  milch  cows.  (Cro.  Car.  271 ;  4  M.  &  W. 
270.)     Jackson  v.  Cummins^  5  M.  &  W.  342. 

LIMITATIONS,  STATUTE  OF.  (Appropriation  ofpaymenU.) 
Where,  in  an  action  for  the  balance  of  a  banking  account,  the 
question  between  the  parties  was  whether  a  disputed  sum,  above 
six  years  old,  had  been  paid  by  the  plaintiffs  with  the  defendant's 
authority  or  not :  Held,  that  the  jury  having  found  that  the  pay- 
ment was  authorized  by  the  defendant,  the  plaintiflTs  were  entitled 
to  apply  subsequent  unappropriated  payments  of  the  defendant 
in  discharge  of  the  sum  in  question,  so  as  to  prevent  the  opera- 
tion of  the  statute  of  limitations.  Williams  v.  Gr^th^  5  M.  & 
W.  300. 

MALICIOUS  PROSECUTION.  (Probable  cause.)  The  dis- 
belief of  the  party  making  a  charge  before  a  magistrate,  of  the 
existence  of  the  offence,  is  some  evidence  of  want  of  probable 
cause,  although  other  evidence  have  shown  that  there  was  primd 
facie  probable  cause  for  making  the  charge.  ( 1  M.  &  W.  582 ; 
2  B.  &  Aid.  179,  845 ;  1  T.  R.  544.)  Broad  v.  Ham,  5  Bing. 
N.  C.  722  ;  8  Scott,  40. 

MONEY  HAD  AND  RECEIVED.  (Voluntary  payment.)  A 
creditor  refused  to  sign  a  composition  deed  unless  he  had  a  bill 
of  exchange  for  the  remainder  of  his  debt,  which  the  debtor 
accordingly  gave  him,  and  the  creditor  then  signed  the  deed. 
The  debtor  having  subsequently  paid  the  bill :  Held,^hat  it  was 
a  voluntary  payment,  and  that  he  could  not  recover  back  the 
amount  as  money  had  and  received.  (D.  &  R.  N.  P.  C.  254 ; 
2  T.  R.  763  ;  7  T.  R.  269  ;  4  Ad.  &  E.  858.)  Wilson  v.  Ray, 
1  P.  &  D.  253. 

PARTNERSHIP.  Defendant,  from  1829  till  1833,  advanced 
various  sums  with  a  view  to  a  partnership  in  a  market  about 
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to  be  erected ;  knew  that  the  money  was  applied  towards  the 
erection ;  and  was  consulted  in  every  stage.  In  October,  1833, 
by  a  written  agreement,  it  was  settled  that  the  market  should  be 
valued,  and  that  defendant  should  have  a  seventh  share  :  Held, 
that  he  was  not  liable  as  a  partner  till  October,  1833,  notwith- 
standing profits  had  been  made  but  not  accounted  for  to  him 
before  that  time.    Howell  v.  Brodie^  6  Bing.  N.  C.  44. 

RESTRAINT  OF  TRADE.  In  an  action  of  debt  on  a  bond  to 
A  not  to  enter  into  the  service  of  any  other  person  within  ten 
miles  of  a  certain  place,  during  two  years  after  leaving  A's 
service,  some  good  consideration  ought  to  be  shown  on  the  face 
of  the  declaration  ;  the  court  will  not  presume  one.  Hutton  v. 
Parker,  1  D.  P.  C.  739. 

SEA  SHORE.  If  the  sea,  or  an  arm  of  the  sea,  by  gradual  and 
imperceptible  progress,  encroach  upon  the  land  of  a  subject,  the 
land  thereby  covered  with  water  belongs  to  the  crown.  (Hale 
de  Jure  Maris,  29  ;  2  Bligh,  N.  S.  146.)  In  re  Hull  and  Selby 
RaOway,  5  M.  &  W.  327. 

SEA  WALLS.  (Liability  to  repair  of— Evidence.)  A  liability 
may  exist  at  common  law  to  repair  sea  walls  ratione  tenura, 
even  though  the  damage  be  occasioned  by  tempest,  without  any 
default  of  the  defendant.  And  temhle,  that  such  liability  is 
limited  only  by  the  ability  of  the  party  liable,  or  the  value  of 
the  lands  granted.  (Callis  on  Sewe]:s,  144 ;  5  R.  99  b ;  10  R. 
139  a.) 

To  prove  the  liability  of  the  defendant  to  repair  the  sea  wall 
ratione  tenura,  minutes  of  the  court  of  sewers  for  the  district, 
commencing  seventy  years  back,  containing  orders  on  the  then 
holders  of  the  estate  to  repair  the  wall  in  question,  were  held 
admissible.  (8  B.  6s  Or.  341 ;  1  Saund.  362,  n.  (1) ;  3  Nev. 
&  P.  308.)     Reg,  v.  Leigh,  2  P.  &  D.  357. 

SET-OFF.  A  and  B,  as  partners,  sued  defendant  for  work  and 
labor  done  in  the  matter  of  an  executorship :  Held,  that  defend- 
ants could  not  set  off  money  received  by  A  before  the  partner- 
ship, on  account  of  the  testator's  estate,  notwithstanding  B  had 
at  that  time  assisted  A  in  the  matter  of  the  ezeciitorship,  and 
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A,  after  the  partnership,  had  admitted  the  receipt  of  the  money- 
France  v.  White,  6  Bing.  N.  C.  33. 

SLANDER.  (Pleadings — Actionable  words,)  Words  spoken  of 
a  tradesman,  imputing  to  him  a  criminal  intercourse  with  a 
female  employed  by  him  in  his  trade,  are  not  actionable 
(although  laid  to  be  spoken  of  him  in  his  trade) ;  unless  they 
can  be  construed  as  imputing  that  he  kept  a  bawdy-house.  (2 
Ad.  &  El.  1.)     Brayne  v.  Cooper,  5  M.  &  W.  249. 

STOCK  BROKER.  {Authority  of,)  A  broker,  a  member  of 
the  stock  exchange,  has  an  implied  authority  to  act  according  to 
its  rules,  whether  his  employer  be  cognizant  of  them  or  not. 
Therefore,  where  such  broker  having  entered  into  a  contract  for 
the  sale  of  stock,  which  was  not  fulfilled  by  his  principal,  the 
stock  was  repurchased  at  a  higher  price  by  the  broker  from  the 
vendee,  and  the  selling  broker  paid  the  difference  and  the  com- 
mission on  such  repurchase :  Held,  that  he  might  recover  from 
his  original  customer  the  amount  of  such  payment,  on  proof 
that  it  was  compulsory  on  him  by  the  rules  of  the  society,  in 
addition  to  the  amount  of  his  own  commission  on  the  original 
sale.     (8  T.  R.  610.)     Sutton  v.  Tatham\  2  P.  &  D.  308. 

TRESPASS.  (By  custom^Jiouse  officer.)  Where  a  custom-house 
officer  took  by  force,  from  under  the  arm  of  a  passenger  landing 
from  a  vessel,  a  portfolio  containing  drawings,  without  making 
any  previous  demand :  Held,  that  as  drawings,  which  had  not 
paid  duty,  were  liable  to  forfeiture  under  the  3  and  4  William  4, 
c.  56,  the  officer  was  not  liable  in  trespass  de  bonis  asportatis. 
But  (by  lord  Denman,  C.  J.)  he  would  be  liable  in  an  action  of 
trespass  to  the  person,  unless  some  attempt  were  made  to  con- 
ceal the  goods.     De  Gondouin  v.  Lewis,  2  P.  &  D.  283. 

USURY.  The  members  of  a  benefit  society  raised  a  joint  stock 
fund,  portions  of  which  were  from  time  to  time  advanced  to 
members  of  the  society,  by  way  of  loan,  at  £b  per  cent,  inter- 
est :  the  sums  so  advanced  were  put  up  to  competition  among 
the  members,  and  the  member  who  bid  the  highest  obtained  the 
loan.  The  defendant,  a  member  of  the  society,  bid  ^15  175.  6d. 
for  a  loan  of  ;f80,  the  <£15  lis,  6d.  to  be  paid  in  addition  to 
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the  ;^5  per  cent,  interest  on  the  ,£80.  Held,  that  the  contract 
was  not  usurious.     Silver  v.  Barnes^  6  Bing.  N.  C.  180. 

WARRANTY.  ( Of  horser^Spedal  damage. )  The  plaintiff  pur- 
chased a  horse  of  the  defendant  with  a  warranty  of  soundness, 
and  sold  it  again  with  a  like  warranty  to  J.  some  months  after- 
wards ;  J.  returned  the  horse,  finding  it  to  have  heen  unsound 
at  the  time  of  the  sale.  The  plaintiff  declining  to  take  it  back, 
J.  brought  an  action  against  him  on  the  warranty.  The  plaintiff 
gave  notice  to  the  defendants  that  the  horse  was  returned  to  him 
as  unsound,  and  an  action  brought :  the  defendant  disregarding 
this  notice,  the  plaintiff  defended  the  action  brought  against  him 
by  J.  and  failed.  In  an  action  against  the  defendant  on  his  war- 
ranty, the  jury  found  that  the  plaintiff  might,  by  a  reasonable 
examination  of  the  horse,  have  discovered  that  he  was  unsound 
when  sold  to  J.  Held,  that  the  plaintiff  was  not  entitled  to 
recover,  as  special  damage,  the  costs  incurred  by  him  in  the 
defence  of  the  former  action,  such  defence  being  under  the  cir- 
cumstances rash  and  improvident.  Wrightup  v,  Chamberlain^ 
7  Scott,  598. 

WAY.  {Pleadings — Entering  verdict  on  right  of  way  distribu' 
tively.)  To  an  action  of  trespass  qtiare  clausum  f regit,  the 
defendant  pleaded  a  right  of  way,  on  foot,  and  with  horses, 
cattle,  carts,  wagons,  and  other  carriages,  for  the  convenient 
occupation  of  his  close  K.  The  jury  found  that  he  had  a  right 
of  carting  timber  and  wood  only  from  K. :  Held,  that  the  plain- 
tiff was  entitled  to  the  entire  verdict  on  this  issue,  and  that  the 
defendant  could  not  have  it  entered  distributively  for  such  right 
as  the  jury  found  :  but  the  court  allowed  an  amendment  of  the 
plea  in  accordance  with  the  verdict,  on  payment  of  costs. 
Higham  v.  Rabett,  5  Bing.  N.  C.  622 ;  7  D.  P.  C.  653. 


BQUITY. 

Selections  from  1  Beavan,  part  2;  and  9  Simons,  part  1. 

BILL  OF  DISCOVERY.     (Against  whom,  it  will  lie.)    A  bill  of 
discovery  in  aid  of  a  defence  to  an  action  can  only  be  brought 
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against  the  parties  to  the  record  at  law ;  and  it  was  held  on 
demurrer  to  he  not  sufficient  to  support  such  a  hill  against 
another  party,  that  he  was  alleged  hy  the  hill  to  have  an  interest 
in  the  result  of  the  action,  and  that  it  was  averred  hy  the  plain- 
tiff in  his  declaration  that  the  interest  in  the  suhject  of  the  action 
was  either  in  himself,  the  plaintiff,  or  in  such  other  party.  Glyn 
V,  Soares,  2  Y.  &  C.  127,  commented  on,  and  the  statements  in 
that  case  of  the  decisions  in  Fenton  v.  Hughes,  7  Ves.  287,  and 
the  Bishop  of  London  v.  Fytche,  1  Bro.  C.  C.  96,  corrected. 
Qiuare,  How  far  the  decisions  in  the  exchequer,  as  to  the  proper 
parties  to  hills  of  discovery  in  aid  of  a  defence  to  an  action^  are 
to  he  followed  in  Equity?  and  whether  the  practice  in  the 
exchequer,  of  praying  for  the  delivery  up  of  the  instrument 
upon  which  the  action  is  brought,  does  not  afford  a  special 
reason  for  making  parties  to  the  bill  all  who  have  an  intoreat  in 
the  instrument  ?     Irmng  v.  Thompson^  Sim.  17. 

CHAEITY.  {Parish.)  Where  a  charity  is  founded  for  the  relief 
of  the  poor  of  any  place,  it  should  he  applied  exolusiyely  for 
the  benefit  of  those  who  do  not  receive  parish  relief.  Attorney 
Gmeral  v.  Wilkinson^  Bea.  372. 

CONSTRUCTION  OF  ORDERS.  {Just  allowances.)  Sums 
paid  by  an  executor  out  of  an  infanOs  property  for  his  main- 
tenance, cannot  be  allowed  by  a  master  under  a  general  direc- 
tion ^*  to  make  all  just  allowances.^'    Cotham  v.  West^  Bea.  380. 

COPYRIGHT.  {Assignment— Parties.)  The  legal  interest  in  a 
copyright  cannot  be  assigned  by  anticipation  before  the  work 
has  been  written,  nor  will  an  agreement  subsequently  entered 
into,  though  intended  to  operate  immediately,  and  executed  upon 
receipt  of  the  consideration,  but  referring  to  a  ^^  regular  assign- 
ment "  to  be  subsequently  executed,  enable  the  purchaser  of  the 
work  to  sue  for  an  infringement  of  the  copyright,  without  mak- 
ing the  author  a  party.     Colbum  v.  Duncombe^  Sim.  151. 

GUARDIAN.  {Practice.)  Where  a  female  guardian  appointed 
by  the  court  marries,  although  she  be  the  mother  of  the  infant, 
it  is  of  course  to  make  a  new  reference  to  the  master  to  appoint 
a  guardian,  but  the  same  may  again  propose  herself.  Re  Gor- 
mall,  Bea.  347. 
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JOINT  SECURITY.  (Survicorship.)  Where  a  sum  of  money, 
payable  at  a  future  time,  was  assigued  to  two  persons  who  were 
partners  as  a  security  for  money  to  be  advanced  by  them,  or 
either  of  them  :  Held,  that  the  survivor  of  such  two  persons 
could  give  a  discharge  for  the  whole  amount  due  on  the  secu- 
rity.    Br  osier  v.  Hudson^  Sim.  1. 

LEGA.CY.  (Interest.)  Testator  having  first  given  his  wife  an 
annuity  of  ^1000,  payable  quarterly,  at  the  end  of  a  month 
from  his  decease,  directed  his  trustees  as  soon  as  convenient 
after  his  wife^s  decease  to  raise  j^10,000  for  his  nephew,  the 
dividends  to  be  applied  for  his  maintenance  while  an  infknt. 
The  wife  died  before  the  testator :  Held,  that  interest  on  the 
nephew's  legacy  began  to  run  from  the  testator^s  death.  Pick* 
unek  V.  Gibbes^  Bea.  271. 

MORTGAGE.  (Second  mortgagee.)  Where  the  first  mortgage 
was  subject  to  a  charge  of  legacies  (specified  in  the  mortgage 
deed),  and  the  second  mortgage  was  made  expressly  subject  to 
the  first  mortgage :  Held,  that  it  was  also  subject  to  the  payment 
of  the  legacies.     Eland  v.  Eiand^  2  Bea.  235. 

NEXT  FRIEND.  (Substitution.)  Where  a  suit  was  instituted 
by  a  husband  and  wife  and  their  infant  children  by  their  father, 
as  their  next  fnend,  and  he,  pending  the  suit,  absconded ;  the 
court  held  it  had  no  jurisdiction  to  appoint  a  next  friend  for  the 
wife,  and  a  new  next  friend  for  the  children,  but  allowed  the 
wife  to  appoint  some  person  to  conduct  the  suit  without  preju- 
dice to  the  lien  for  costs  of  the  husband's  solicitor.  Greenaway 
V.  Rotherham^  Sim.  88. 

PARTIES.  (Absent  executors — Administration  ad  litem.)  Where 
of  three  executors  the  two  who  had  proved  were  out  of  the 
jurisdiction,  and  the  other,  who  was  resident  in  England,  had 
never  proved,  and  a  bill  was  filed  against  the  latter  as  acting 
executor,  and  against  the  other  two,  with  prayer  of  process, 
when  within  the  jurisdiction,  for  the  general  administration  of 
the  estate,  and  seeking  to  charge  the  resident  executor  as  having 
been  party  to  a  breach  of  trust :  Held,  that  the  cause  could  not 
proceed  for  want  of  a  personal  representative  of  the  testator, 
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and  administration  ad  litem  was  accordingly  taken  out.     Lowrp 
V.  Fulton,  Sim.  104. 

2.  (Account,)  Where  two  executors  jointly  employed  a  person  as 
their  agent  and  solicitor  in  the  executorship  :  Held,  that  after 
the  death  of  one  of  them,  the  survivor  might  file  a  bill  for  an 
account  against  the  agent,  without  making  the  representatives 
of  the  deceased  executor  parties.  (See  Thorpe  v,  Jackson,  2 
Y.  &  C.  553.)     Slater  v.  Wheelery  Sim.  156. 

3.  {Infringement  of  copyright.)  The  author  is  a  necessary  party 
to  a  suit  to  restrain  the  infringement  of  copyright,  unless  he  has 
legally  assigned  his  interest  in  the  work.  CoUmme  v.  Dim- 
combe,  Sim.  151. 

PATENT.  (Account.)  Semble,  that  a  party  infringing  a  patent, 
though  he  does  not  make  any  direct  profit  from  the  sale  of  the 
subject  of  the  patent,  is  liable  to  account  to  the  patentee  for  a 
collateral  profit  arising  to  him  from  the  use  of  the  patent  article 
by  his  customers,  as  where  the  result  of  the  invention  is  to 
diminish  the  amount  of  gas  supplied  to  them.  (See  Crossley  v. 
The  Derby  Gas  Light  Company,  4  M.  &^  K.  72.)  Bacon  v. 
Spottiswoode,  Bea.  382. 

2.  (Injunction  at  the  hearing.)  In  a  suit  to  restrain  the  infringe- 
ment of  a  patent,  the  plaintiff  is  not  precluded  from  obtaining 
an  injunction  at  the  hearing,  because  he  did  not  apply  for  one 
on  motion,  but  it  will  not  be  granted  to  him  on  a  prima  facie 
case,  made  out  by  the  help  of  the  facts  proved  in  the  cause,  in 
order  to  give  him  further  time  to  establish  his  title  at  law,  and 
semhhy  that  he  must  make  out  such  a  case  as  would  entitle  him 
to  a  perpetual  injunction.     lb. 

3.  (Pleading — Specification,)  Where  a  bill  to  restrain  the  in- 
fringement of  a  patent  did  not  set  forth  the  specification,  but 
contained  an  extract  from  it,  and  alleged  that  all  had  been  done 
by  the  specification  which  was  required  by  the  terms  of  the 
patent,  and  that  the  drawings  and  a  full  description  of  them 
could  not  be  set  out  in  the  bill,  and  charged  that  the  invention 
was  new  :  Held,  upon  the  authority  of  Kay  v.  Marshall,  3  M. 
&  C.  373,  (but  with  some  doubt  expressed  by  the  court)  that 
the  bill  was  not  demurrable.     Weslhead  v.  Keene,  Bea.  287. 
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PLEADING.  (Exception  to  interrogatories.)  A  single  exception 
having  been  filed  to  the  master's  certificate  allowing  four  inter- 
rogatories, such  exception  alleging  that  the  master  ought  not  to 
have  so  certified,  but  ought  to  have  disallowed  such  interroga* 
tories  :  Held,  that  in  order  to  support  the  exception  the  whole 
four  must  be  shown  to  be  improper.    Cotham  v.  West^  Bea.  380. 

2.  (Plea — Discovery.)  In  order  to  protect  himself  from  the  dis- 
covery by  plea,  a  defendant  should  plead  to  the  discovery  as 
well  as  to  the  relief.     King  v.  Hemingy  Sim.  59. 

SEQUESTRATION.  (Chose  in  action.)  A  chose  in  action,  such 
as  a  rent-charge,  is  liable  to  sequestration.  Wilson  v.  Metcalfe^ 
Bea.  263. 

2.  (IndemnUy  to  holder  of  chose  in  action.)  The  holder  of  a  chose 
in  action  belonging  to  the  party*  against  whom  a  sequestration 
has  been  issued,  is  entitled  to  an  indemnity  or  protection  from 
the  court  before  he  can  be  compelled  to  pay  it  over  to  the 
sequestrator,  the  manner  in  which  such  protection  or  indemnity 
is  to  be  given,  varying  according  to  the  nature  of  the  case  ;  and 
where  a  sequestration  had  issued  against  the  owner  of  a  rent- 
chai^,  and  he  threatened  to  distrain  for  the  arrears,  which  he 
had  a  right  to  do,  the  party  in  possession  of  the  estate,  though 
application  had  been  made  to  him  by  the  sequestrator,  was  held 
justified  in  paying  the  owner  of  the  rent-charges,  the  court  ob- 
serving that  the  sequestrator  should  have  applied  to  the  court 
for  an  order  for  payment.     lb. 

TITLE.  (Possession.)  In  a  case  where  an  indemnity  only  was 
to  be  secured  upon  the  estate  in  question,  held,  that  long  posses- 
sion without  deeds  or  documents  might  be  sufiicient  title,  but  the 
/  evidence  of  possession  in  this  case  resting,  except  as  to  the  last 
twenty-seven  years,  on  reputation  and  belief,  was  held  not  sufii- 
cient.     Cottrell  v.  Watkins^  Bea.  361. 

VENDOR  AND  PURCHASER.  (Notice  of  charge^Dehts  and 
legacies.)  Where  an  estate  was  devised  (without  the  interven- 
tion of  a  trustee)  subject  to  debts  and  legacies,  and  the  devisee 
was  also  executor  of  the  testator,  and  he  mortgaged  the  estate 
with  a  covenant  against  all  incumbrances,  except  the  legacies 
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which  were  specified  :  Held,  that  the  mortgage  was  not  sobject 
to  the  debts,  (which  turned  out  to  be  unpaid),  but  to  a  charge  of  a 
sum  equal  in  amount  to  the  legacies.   Eland  v.  Eland^  Bea.  235. 

WASTE  LAND.  (Presumption.)  It  is  presumption  of  law  that 
the  strip  of  waste  between  the  high-road  and  the  adjoining  in- 
closures  belongs  to  the  owner  of  such  inclosures.  Scoanes  v. 
Eorrell,  Bea.  261. 

WILL.  (Carutruction — Description  of  subject.)  An  unascertained 
residue  held  to  pass  under  the  will  of  the  residuary  legatee,  by 
the  words  ^^  debts  due  to  me  at  my  decease.^^  Bainbridge  v. 
BainhridgCy  Sim«  16. 

2.  {Construction — Securities.)  The  terms  "  government  or  other 
good  securities,^'  used  by  a  testator  who  was  resident  and  died 
in  India,  where  one  of  his  three  eiecutors  in  trust,  who  was  also 
his  ultimate  residuary  legatee,  resided,  construed  to  mean  secu- 
rities in  England.     Lowry  v.  Fulton^  Sim.  104. 

3.  {Construction — Survivorship — Issue.)  Testator  bequeathed  his 
residuary  estate  to  his  wife  for  life,  and  aAer  her  death  to  his 
son  and  daughter,  and  their  respective  issue,  with  benefit  of  sur- 
vivorship unto  and  between  his  said  children,  or  their  issue  re- 
spectively :  Held,  that  the  survivorship  was  to  take  place  only 
m  the  event  of  death  and  failure  of  issue  of  the  son  or  daughter 
happening  during  the  lifetime  of  the  widow,  and  that  upon  her 
death  the  son  and  daughter  were  absolutely  entitled.  Turner  y, 
Capel,  Sim.  158. 


ADMIRALTY. 
Selections  from  3  Haggard ,  part  1. 

APPEAL.  {Partial  appeal — Inhibition,)  An  inhibition  upon  an 
appeal  by  some  salvors,  held  not  to  preclude  other  distinct  salvors 
from  receiving  the  proportion  awarded  to  them.  H,  M,  S. 
Thetisi  98. 

BOTTOMRY.  {Absence  of  necessity— CosU.)  A  bond  given  to 
a  stranger  without  any  inquiry  on  his  part,  and  without  any  real 
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or  apparent  necessity  for  the  advance,  which  also  exceeded  the 
amount  advertised  for,  although  some  money  much  less  than  the 
amount  on  the  bond  was  due  to  the  agents  and  consignees,  for 
which  they  might  have  detained  the  ship,  held  void,  but  as  there 
was  no  tnalajides  in  the  bondholder,  without  costs.    Orelia^  75. 

2.  {Advances  by  agent  of  master.)  The  owners  freighted  a  ship 
to  Calcutta,  and  insured  her  there  and  back,  and  gave  the  master 
a  letter  of  credit  upon  G.  and  Co.,  for  the  purpose  of  completing 
a  return  cargo.  The  master,  contrary  to  the  intention  of  the 
owners,  and  in  spite  of  a  positive  order  to  return  subsequently 
received,  which  it  appeared  was  also  known  to  G.  and  Co.,  kept 
the  ship  out  three  years  trading  between  Calcutta  and  the  Mau- 
ritius, being  assisted  in  so  doing  by  G.  and  Co.,  whom  he  had 
appointed  ship  agents,  and  from  whom  he  received  advances 
considerably  exceeding  the  amount  of  his  letter  of  credit.  At 
the  end  of  three  years,  the  ship  being  at  that  time  chartered  to 
G.  and  Co.  from  the  Mauritius,  the  master  gave  them  a  bottomry 
bond  to  an  amount  far  exceeding  the  sum  necessary  to  the  safe 
return  of  the  ship  home,  which  was  all  that  was  then  advanced, 
and  which  bond  included  the  freight :  Held,  that  the  bond  was 
void  in  ioio.     Reliance^  ^. 

3.  (Band  to  consignees — Bankruptcy  of  owner. Y  Bond  given  to 
consignees,  although  they  were  directed  by  the  charterers  ^Vto 
value  on  the  owner  for  other  than  trivial  payments,'^  sustained. 
Qiksre,  How  far  the  bankruptcy  of  owner,  if  known  at  the  date 
of  the  bond,  affects  its  validity.     St.  Catherine^  250. 

4.  (Commission  on  unlivery.)  Quare,  whether  a  commission  on 
unlivery  and  reloading  can  be  properly  included  in  a  bottomry 
bond.  Such  an  item,  in  the  case  of  a  ship  in  the  Baltic  trade, 
was,  on  a  reference  to  the  registrar  and  merchants,  disallowed, 
and  their  report  confirmed,  though  the  court  had  in  the  first  in* 
stance  inclined  to  allow  it.     Calypso^  162. 

5.  {Freight.)  Where  freight  had  been  included  in  a  bottomry 
bond,  and  such  freight  had,  according  to  the  custom  of  the  place 
(Calcutta),  been  received  by  the  bondholders :  Held,  that  the 
amonnt  of  the  freight  was  at  any  rate  to  be  deducted  from  the 
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bond,  aod  could  not  be  applied  by  the  bondholders  in  payment 
of  debts  not  secured  by  the  bond.  But  the  bond  was  on  other 
grounds  held  void  in  toto.     Reliance^  66. 

6.  {Subfreight,)  The  subfreight  earned  from  parties  who  had 
shipped  goods  by  leave  of  the  charterers  held  liable,  as  against 
the  charterers,  to  a  bottomry  bond,  given  at  the  port  of  their 
residence  for  advances  subsequently  to  the  charterparty.  Eliza^ 
87. 

7.  (Substituted  nutster — Appointment  by  underwriters.)  A  ship 
having  met  with  an  accident,  was  made  over  by  the  master  to 
A  as  a  security  for  money  advanced  by  him  for  the  repairs. 
Subsequently,  the  owners  having  abandoned  as  for  a  total  loss, 
B,  the  agent  of  the  underwriters,  joined  with  A  in  appointing  a 
master,  who  executes  a  bottomry  bond  to  A  for  further  sums 
advanced  by  him,  as  the  court  thought,  in  contemplation  of  bot- 
tomry :  Held,  that  such  bond  was  valid,  and  an  opinion  was  in- 
timated by  the  court  that  if  the  master  had  been  appointed  by 
the  agent  of  the  underwriters  alone,  the  bond  would  have  been 
equally  good.     KennersUy  Castle^  1. 

8.  {Substituted  master — Notice.)  Abend,  given  by  the  substituted 
master  to  the  merchant  who  had  appointed  him,  was  upheld, 
although  the  charterparty  contained  a  stipulation  that  the  dis> 
bursements  for  the  ship  should  be  made  by  the  charterer's  agent, 
not  named,  the  bondholder,  who  had  seen  the  charterparty, 
denying  all  knowledge  of  this  clause,  and  it  appearing  that  he 
was  the  agent  of  the  charterers,  and  had  not  been  empowered 
to  advance  money.    Rubicon^  9. 

COLLISION.  (6  Geo.  4,  c.  125— Foret^  skip—Intematianal 
law.)  Sembhy  that  the  above  act  only  exonerates  from  personal 
liability  the  owners  and  masters  of  ships  committing  damage  by 
collision  while  under  the  charge  of  a  licensed  pilot,  but  this 
being  the  case  of  a  foreign  ship,  the  judgment,  by  which  the 
ship  was  held  liable,  was  also  supported  by  the  court,  on  the 
ground  that  the  case  was  one  of  international  law,  to  be  tried  on 
the  principle  of  reciprocity,  by  which  foreign  nations  cannot 
claim  the  benefit  of  the  municipal  laws  of  this  country  further 
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than  they  allow  in  similar  cases  an  equal  benefit  to  our  subjects. 
It  was  also  questioned  by  the  court  whether  a  foreign  ship  is 
compellable,  under  the  above  act,  to  take  a  pilot,  though  it  is 
clear  that  she  must  pay  for  one,  and  it  was  observed  also  that 
negligence  was  imputable  to  the  master.  (The  Neptune  the 
Second,  1  Dods.  467  ;  the  Carl  Johan,  noticed  in  1  Dods.  290, 
more  fully  stated  here.)     GirolamOy  169. 

2.  {Same  point,)  A  foreign  ship  in  charge  of  a  licensed  pilot 
held  liable  for  damage  done  by  collision,  while  running  down 
the  river  with  her  course  free,  with  a  barge  beating  up.  Baron 
Holhtrgy  244  :  and  see  Girolamo^  supra. 

PRACTICE.  (Consolidation  of  actions.)  Several  actions  by  a 
master,  for  wages  due  to  him  when  mate,  allowed  to  be  consoli- 
dated. .  Adventure^  153. 

2.  ( Witness,)  Where  a  person  who  had  an  action  for  wages  pend- 
ing similar  to  the  principal  one,  and  which  it  was  agreed  should 
be  decided  by  the  result  of  that,  had  been  examined  as  a  witness 
in  the  principal  action,  a  motion  that  he  might  be  allowed  to  file 
answers  to  the  responsive  allegation  of  the  master  in  such  action 
was  rejected  ;  but  they  were  afterwards  filed  by  consent.  Pro* 
tector,2^, 

SALVAGE.  (Amount,)  In  case  of  salvage  by  thirty-two  salvors, 
with  great  risk  and  loss  of  life  to  three,  of  a  ship  containing 
government  stores,  j^400  was  given  on  the  ship,  valued  at 
.£1500,  and  ^900  on  the  government  stores,  valued  at  i£5000. 
Marquis  of  Huntly^  246. 

2.  (Amount — Apportionment,)  On  a  value  of  i£4600,  i£1000 
given  to  a  fishing  smack  for  meritorious  service  in  towing.  And 
;^100  to  another  smack,  who  had  attempted  to  assist,  and  whose 
service,  though  useless,  had  been  accepted.  Rate  of  distribution 
between  owner,  master,  and  crew.     Albion^  254. 

3.  (Amount — Steamer.)  In  cases  of  salvage  of  steamers,  used  for 
the  conveyance  of  passengers,  the  court,  in  consideration  both 
of  the  profits  thus  made,  and  the  number  of  lives  in  peril,  will 
exceed  the  proportion  of  value  usual  in  other  cases.  Ardin- 
caple^  151. 
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4.  (Competing  salvors — Jurisdiction.)  Of  two  seta  of  saWors, 
the  first  in  possession  claimed  salvage  before  a  magistrate, 
under  1^2  G^o.  4,  c.  75,  and  the  award  then  made  was  after- 
wards affirmed  on  appeal  by  the  owners.  The  other  salvors, 
who  had  not  intervened  before  the  magistrates,  had  in  the  mean- 
while applied  to  this  court,  which  rejected  their  petition,  on  the 
ground  that  they  ought  to  have  intervened  before  the  magistrate, 
and  also  for  want  of  adoption  of  their  services  by  the  first  salvors 
or  of  incompetency  in  the  latter.     Eugene^  156. 

5.  (Derelict — Amount — Practice.)  In  a  case  of  derelict,  the 
whole  of  the  net  proceeds,  ^85,  were  summarily  awarded,  no 
owner  appearing.     William  Hamilton^  168. 

6.  (Derelict — Appraisement  and  unlivery.)  In  a  case  of  great 
merit  and  danger  a  clear  moiety  was  allowed,  deducting  the 
usual  costs,  but  the  expenses  of  appraisement  and  unlivery  being 
paid  out  of  the  other  moiety.     Britannia^  153. 

7.  (Derelict — Priority.)  One  moiety  apportioned  between  various 
salvors  according  to  their  respective  merits.     Effort^  165. 

8.  (Crovemment  ship.)  A  government  steamer  held  entitled  to 
salvage,  though  the  use  of  it  was  allowed  only  on  a  stipulation 
to  reimburse  all  expenses  arising  from  damage  to  the  steamer  or 
stores.     LustrCy  154. 

9.  (Crovemment  ship — Amount.)  In  case  of  salvage  by  a  govern- 
ment steamer,  the  service  being  one  of  labor  and  difficulty,  and 
the  vessel  saved  being  in  great  danger,  ;^  1200  was  decreed  upon 
a  value  of  <£6000. 

In  calculating  the  amount  of  salvage  in  such  a  case,  the  re- 
sponsibility incurred  by  the  officer  in  command  of  the  govern- 
ment ship  for  neglect  of  duty,  is  to  be  taken  into  consideration. 
Ewell  Grove^  209. 

10.  (Special  risk  by  pilots.)  Where  a  pilot  and  his  crew  had  in- 
curred special  risk  and  labor  (by  towing  a  ship)  in  the  English 
channel,  <£126  and  the  expenses  were  decreed  on  a  value  of 
J^2000.     Industry,  203. 

WAGES.  (Baltic  trade— Detention  by  ice.)  The  ship's  articles 
contained  this  clause,  (usual  in  the  Baltic  trade,)  ^^  And  should 


Digitized  by 


Google 


1840.]    Digest  of  English  Cases— House  of  Lords.       189 

the  ship  winter  abroad  on  account  of  the  ice,  the  officers  and 
seamen  agree  to  accept  half  wages  during  the  time  of  such 
detention.'^  The  ship  went  out  ^^  seeking,"  but  not  being  able 
to  get  a  cargo  before  the  ice  set  in,  though  she  might  have  sailed 
without  one,  was  detained  during  the  winter :  Held,  that  only 
half  wages  were  due  during  the  detention.    Hoghton^  100. 

2.  {hnplied  contract.)  A  seaman,  who  had.  entered  as  second 
mate,  but  who  afterwards,  upon  the  desertion  of  the  first  mate  at 
a  foreign  port,  took  his  duty  till  the  return  of  the  ship,  held 
entitled  to  receive  during  that  time  the  same  wages  as  the 
original  first  mate.     Gondolier ^  190. 

3.  {Loss  of  ship — Insurance.)  Where  the  ship,  with  her  whole 
cai^o,  upon  which  no  freight  had  been  earned,  was  totally  lost, 
held,  that  the  seamen  could  not  recover  their  wages,  although 
the  ship  was  insured. 

SembUy  that  if  any  of  the  cargo  had  been  saved,  the  seamen 
would  have  had  a  lien  on  it  for  wages.     Lady  Durham^  196. 

4.  (Recovery.)  Motion  on  behalf  of  seaman  that  bondholder  in  a 
suit  in  panam  against  a  foreign  ship  might  pay  wages,  and 
deduct  the  same  from  proceeds  of  sale,  rejected,  there  being  no 
certificate  of  consul  or  consent  by  master.    Adolph,  249. 

5.  (Same.)  Warrant  of  arrest  for  wages,  at  the  instance  of  foreign 
seamen,  given  against  the  master  and  freight  in  the  first  in- 
stance, the  ship  having  sailed,  and  on  her  return  the  claim  being 
unsettled,  she  also  was  declared  liable  for  the  amount,  and  costs. 
Margaret^  240. 


HOUSE    OF   LORDS. 
Selections  from  Robinson,  parts  2,  S  and  4. 

CARRIER.  {LiaHlity  of  to  consignors.)  The  circumstance  that 
the  consignee  is  charged  in  the  invoice  with  the  freight  and 
insurance  of  the  goods  sent  by  the  carrier  is  not  conclusive 
against  the  right  of  the  consignor  to  sue  the  carrier  for  loss  or 
damage  ;  but  it  is  only  a  material  fact  in  the  case,  still  leaving 
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open  to  consideration  whether,  under  the  whole  circumstances 
of  the  case,  the  delivery  of  the  goods  to  the  carrier  has  been  at 
the  risk  of  consignor  or  consignee,  or  whether,  by  special  con- 
tract between  the  carrier  and  consignor,  the  former  remains 
liable  to  the  latter.  A  contrary  direction  by  a  judge,  to  the 
jury  on  a  trial  in  Scotland,  was  held  on  appeal,  reversing  the 
judgment  of  the  court  of  session,  to  be  a  misdirection.  Dunhp 
V.  Lambert,  Rob.  663. 

JOINT  STOCK  COMPANY.  {Contrilmtian  among  partners.) 
In  a  suit  by  directors  of  a  company  which  had  been  dissolved, 
against  some  of  the  partners  for  contribution  towards  losses : 
Held,  affirming  the  decision  of  the  court  of  session,  that  upon 
construction  of  the  whole  deed  of  partnership  the  partners  were 
liable  to  contribute  beyond  the  shares  subscribed  for,  although 
by  the  first  article  it  was  declared  ^'  that  the  subscribers  should 
have  right  to  the  profits,  and  be  liable  to  the  losses  arising  from 
or  upon  the  said  business,  only  to  the  extent  of  and  in  propor- 
tion to  their  respective  shares,^'  there  being  other  articles  which 
spoke  of  mutual  relief  "  in  proportion  to  the  shares."  Alexander 
V.  MacalisUm,  M.  R.  353. 

NUISANCE.  (Interdict,)  Where  an  interdict  had  been  finally 
pronounced  to  restrain  a  party  from  committing  a  nuisance  by 
the  erection  of  slaughter-houses,  such  party  having,  under  a 
previous  stage  of  the  proceedings,  been  allowed  by  the  court  to 
go  on  with  the  buildings,  without  prejudice  to  the  question  of 
nuisance,  the  terms  of  the  final  interdict  were  on  appeal  so  far 
qualified  as  to  allow  the  defendant  to  go  on  with  his  building, 
with  liberty  to  apply  to  the  court  for  an  opportunity  of  trying 
the  experiment,  whether  he  could  conduct  the  business  of 
slaughtering  cattle  without  creating  a  nuisance.  Pedie  v.  Swin- 
ton,  Rob.  1018. 

PARTIES.  (Privity,)  An  agreement  by  A  to  indemnify  B 
against  the  claim  of  C  does  not  entitle  C  to  prosecute  such  claim 
against  A.     Ewing  v.  Bums,  Rob.  435. 

USAGE.  (Against  whom  evidence,)  Evidence  of  usage  can  only 
be  relied  on  against  those  who  have  been  themselves,  or  whose 
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predecessors  have  been,  parties  to  the  facts  coDstituting  such 
usage.  Accordingly,  in  a  suit  for  rates  against  certain  occupiers 
in  a  parish,  within  a  portion  of  such  parish  which  had  been 
annexed  to  a  borough,  it  was  held,  that  previous  payments  of 
such  rates  by  the  magistrates  of  the  borough  to  the  authorities 
of  the  parish  afforded  no  evidence  of  usage  against  the  individual 
occupiers.     Ewing  v.  Bunu^  Rob.  435. 


II.— DIGEST  OF  AMERICAN  CASES. 

SelectioDB  firom  22  Pickeringr'g  (Maaiachasetts)  Reports,  ind  4  Blackford's 
(iDdiana)  Reports. 

ASSIGNMENT.  (General — nature  of,)  An  indenture,  contain- 
ing a  general  assignment  of  a  debtor^s  property  in  trust  for  the 
payment  of  his  debts,  and  a  release  of  such  debts  by  the  credi- 
tors, does  not  constitute  the  assignees  hand  fide  purchasers  for  a 
valuable  consideration  as  against  one  having  an  equitable  title 
to  a  portion  of  the  property,  unless  it  be  shown  that  some  new 
responsibility  was  incurred  on  the  credit  of  the  property,  or  that 
the  creditors  would  not  have  become  parties  to  the  indenture  if 
they  had  known  that  such  portion  of  the  property  was  held  by 
the  debtor  in  trust.     Clark  v.  Flinty  22  Pick.  231. 

2,  (Of  bond,)  In  an  action  brought  for  the  benefit  of  the  as- 
signee of  a  bond,  in  the  name  of  the  obligee,  the  obligor  is  en- 
titled to  set  up  in  defence,  that  the  bond  was  obtained  by  fraud 
on  the  part  of  the  obligee.  But  if,  in  such  case,  it  be  proved, 
that  the  bond  was  assigned  with  the  assent  of  the  obligors,  and 
that  they  knew  at  the  time  of  the  assignment,  that  the  bond  had 
been  obtained  from  them  by  fraud,  and  did  not  communicate 
their  knowledge  to  the  assignee,  that  would  preclude  them  from 
setting  up  the  fraud  of  the  obligee,  to  defeat  the  action.  Hoh 
brook  V.  Burt,  22  Pick.  546. 

S.  No  particular  form  is  necessary  to  constitute  an  assignment,  in 
equity,  of  a  chose  in  action ;  and  the  assignment  in  such  case 
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may  even  be  by  parol.  Sktughier  v.  Faust  and  anothery  4 
Blackford,  379. 

ASSUMPSIT.  {Special  covetMut.)  If  a  party  having  covenanted 
to  perforin  certain  work,  has  performed  it  but  not  agreeably  to 
the  covenant,  the  person  for  whom  it  was  done  may,  either  ex- 
pressly or  impliedly,  render  himself  liable  in  assumpsit  for  the 
work  done.     Canby  v.  Ingersol^  4  Blackford,  493. 

ATTORNEY.  (Lien  of,)  In  the  case  of  a  set-off  of  judgments 
or  executions,  the  lien  of  the  attorney  in  the  first  suit  for  his 
fees  and  disbursements  therein,  does  not  extend  to  counsel  fees, 
but  only  to  the  taxable  costs.  Ocean  Ins,  Co,  v.  Rider^  22 
Pick.  210. 

BANK.  (Deposit  in.)  Where,  upon  the  deposit  of  money  in  a 
bank,  the  depositor  received  a  book  containing  the  cashier's  cer- 
tificate thereof,  in  which  it  was  stated,  that  the  money  was  to 
remain  in  deposit  for  a  certain  time,  it  was  held^  that  such 
agreement  was  illegal  and  void,  under  Revised  Stat.  c.  36,  ^57, 
as  being  a  contract  by  the  bank  for  the  payment  of  money  at  a 
future  day  certain  ;  and  that  no  action  could  be  maintained  by 
the  depositor  against  the  bank  upon  such  express  contract ;  but 
that  he  might  recover  back  the  money  in  an  action  commenced 
before  the  expiration  of  the  time  for  which  it  was  to  remain  in 
deposit,  the  parties  not  being  in  pari  delicto^  and  the  action  be- 
ing in  disaffirmance  of  the  illegal  contract ;  and  that  such  action 
might  be  maintained  without  a  previous  demand.  White  v. 
Franklin  ^onAr,  22  Pick.  181. 

BANK  NOTES.  (Obtained  by  forgery.)  Where  bank  notes 
have  been  obtained  from  the  owner  by  means  of  a  forgery,  and 
have  been  received  by  a  third  person  bona  fide^  for  value,  and 
without  notice,  the  claim  of  such  third  person,  if  he  was  guilty 
of  gross  negligence  in  taking  the  notes,  must  yield  to  that  of  the 
original  owner.     Coffin  v.  Anderson^  4  Blackford,  395. 

%  (Same.)  A  obtained  certain  bank  notes  from  a  bank  by  means 
of  a  forgery,  and  afterwards  exchanged  them  with  another  bank 
and  with  individuals  for  other  bank  notes.  Held,  that  the  bank 
imposed  on  by  the  forgery,  was  entitled  to  the  last  mentioned 


Digitized  by 


Google 


1840.]  Digest  of  American  Cases.  193 

bank  ootes,  which  were  in  A^s  possession  and  bad  been  received 
by  him  as  aforesaid,  as  its  property.  Ih. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  (Fraud 
in  procuring  of.)  Where  one  of  the  directors  of  a  bank  who 
were  authorized,  when  money  was  abundant,  to  solicit  and  pro- 
cure notes  for  discount,  obtained  possession  of  a  note  under  the 
pretence  of  getting  it  discounted  for  the  maker,  at  a  time  when 
money  was  scarce,  and  pledged  it  to  the  bank  for  a  loan  made 
to  himself,  and  the  maker  knew  that  such  director  was  author* 
ized  by  the  bank  to  procure  notes  for  discount  only  when  money 
was  abundant,  it  was  heldy  that  the  director  had  exceeded  his 
authority  in  such  transaction,  and  the  bank  was  not  bound  by 
his  fraudulent  conduct ;  and  that  as  he  did  not  act  in  his  capa- 
city of  director  in  procuring  the  discount,  the  bank  was  not  af- 
fected by  his  knowledge  of  the  circumstances  under  which  he 
received  the  note,  and  might  recover  against  the  maker.  Wash- 
ingtoH  Bank  v.  Lewis^  22  Pick.  24^ 

2.  (Same.)  In  the  same  case  it  appeared,  that  the  note  was 
pledged  not  only  as  security  for  the  money  advanced,  but  also 
for  a  prior  existing  debt  due  from  such  director,  and  that  the 
money  was  advanced  partly  for  the  purpose  of  securing  the  prior 
debt.  It  was  AeZd,  that  the  bank  might  recover  of  the  maker  the 
whole  amount  of  the  note,  provided  it  did  not  exceed  the  amount 
of  the  money  advanced  and  the  prior  debt     lb. 

3.  (Making  of  by  agents.)  An  action  was  brought  by  R«  against 
G.  upon  the  following  promissory  note  :  "  For  value  received, 
we  jointly  and  severally  promise  to  pay  R.,  him  or  his  order, 
the  sum  of  8100,  borrowed  money,  on  demand,  with  interest. 
P.  6d  J.  for  G.'^  It  was  held,  that  P.  was  a  competent  witness 
to  prove,  that  he  and  J.  were  authorized  to  execute  such  note 
as  agents  of  G. ;  and  that  such  authority  being  proved,  the  note 
must  be  construed  to  be  the  promise  of  G.  Rice  v.  Gove^  22 
Pick.  158. 

4.  (Notice.)  Where  the  administrator  of  an  indorser  of  a  prom- 
issory note,  had  been  appointed  to  that  office  before  the  maturity 
of  the  note,  and  had  given  due  notice  of  his  appointment,  it  was 
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held,  that  he  was  entitled  to  the  same  notice  of  the  non-payment 
of  the  note,  as  is  required  by  law  to  be  given  to  an  indorser. 
Oriental  Bank  v.  Blake,  22  Pick.  206. 

5.  (Not  negotiable.)  In  an  action  on  a  promissory  note  not  ne- 
gotiable, brought  in  the  name  of  the  promisee,  but  for  the  bene- 
fit of  an  assignee  for  a  valuable  consideration  and  without  no- 
tice of  a  fact  which  would  invalidate  the  note,  the  promisor 
may  make  the  same  defence  as  if  the  note  had  not  been  assign- 
ed.    Dyer  v.  Homer,  22  Pick.  253. 

6.  (Consideration.)  Where  a  bill  of  sale  of  chattels  was  given 
for  the  purpose  of  preventing  them  from  being  attached  by  the 
creditors  of  the  vendor,  but  the  chattels  were  not  delivered,  it 
being  agreed  that  they  should  remain  in  the  possession  and  con- 
trol of  the  vendor,  and  the  vendee  gave  therefor  his  promissory 
note,  not  negotiable,  upon  the  understanding  that  it  should  not 
be  used,  but  the  promisee  assigned  it  to  a  third  person  for  a 
valuable  consideration,  it  was  held,  that  although  the  sale  was 
invalid  as  against  the  creditors  of  the  vendor,  yet  that  as  be- 
tween the  vendor  and  vendee  it  was  binding  and  constituted  a 
valid  consideration  for  the  note,  and  consequently  an  action  on 
the  note  in  the  name  of  the  promisee  for  the  benefit  of  the  as- 
signee, might  be  maintained.     lb. 

7.  (Same.)  But  the  vendee  having  received  a  part  of  the  chattels 
and  the  residue  having  been  consumed  or  sold  by  the  vendor 
or  levied  on  by  his  creditors,  it  was  held,  that  there  was  a  fail- 
ure of  the  consideration  of  the  note,  except  as  to  the  property 
received  by  the  vendee,  and  that  it  was  a  defence  pro  tanto 
against  the  note.     lb. 

8.  {Same.)  In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note  given  for  the  price  of  a  chattel,  it  is  competent 
for  the  maker  to  prove,  in  reduction  of  damages,  that  the  sale 
was  effected  by  means  of  false  representations  of  the  value  of 
the  chattel,  on  the  part  of  the  payee,  although  the  chattel  has 
not  been  returned  or  tendered  to  him.  Harrington  v.  Stratton, 
22  Pick.  510. 

BOND.    {Jail  limits,)    After  the  several  jail  limits  were  extend- 
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ed  to  the  boundaries  of  the  counties  in  which  the  jails  were  re- 
spectively situated,  in  regard  to  debtors  committed  in  execution 
for  debts  contracted  after  April  2,  1834,  a  debtor  imprisoned  on 
execution  for  a  debt  contracted  before  that  day,  gave  bond  con- 
ditioned that  he  would  remain  within  the  precincts  of  the  prison. 
It  was  held,  that  such  debtor,  by  going  without  the  original  jail 
limits,  but  not  without  the  county,  had  committed  a  breach  of 
the  condition  for  which  his  surety  was  liable,  although  the  limits 
were  not  set  out  in  the  bond,  or  the  time  when  the  debt  was 
contracted  noted  on  the  execution,  and  although  the  jailer,  upon 
being  inquired  of  by  the  obligors  when  the  bond  was  executed, 
had  informed  the  debtor,  that  he  might  go  anywhere  within  the 
county  without  breaking  the  condition  of  the  bond.  Farley  y. 
Randall,  22  Pick.  146. 

CHANCERY.  {Muliifariausness,)  A  bill  in  chancery  con- 
taining a  claim  against  a  defendant  in  his  individual  capacity, 
and  another  against  him  as  an  heir  for  the  debt  of  his  ancestor, 
may  be  objected  to  for  multifariousness  ;  but  the  objection  must 
be  made  before  the  defendant  has  answered  the  bill.  Bryan  v. 
Blythe  and  another,  4  Blackford,  249. 

COMMON  LAW.  The  common  law,  so  far  as  it  does  not  inter- 
fere with  the  statutes  of  a  state,  must  be  presumed  to  be  in  force 
within  such  state.     Titus  v.  Scantling  and  wife,  4  Black.  89. 

COMPANY,  UNINCORPORATED.  {SuU  in  name  of.)  An 
unincorporated  company  cannot  sue  in  the  name  of  the  firm. 
Davis  v.  Hubbard  and  another,  4  Blackford,  50. 

2.  (Same.)  If  an  unincorporated  company  sue  in  the  name  of  the 
firm,  the  suit  will  be  dismissed  on  motion.  Hughes  v.  Walker 
and  another.     lb. 

CONTRACT.  (For  land.)  Where  a  person  who  was  possessed 
of  a  right  to  acquire  a  clear  title  to  land  upon  the  performance 
of  certain  conditions,  executed  a  bond  in  which,  afler  a  recital 
that  he  had  sold  the  land  to  the  obligee,  it  was  stipulated,  that 
if  the  obligee  should  pay  a  negotiable  note  given  in  part  pay- 
ment therefor,  at  its  maturity,  and  should  give  satisfactory  se- 
curity for  the  residue  of  the  purchase  money  payable  at  a  future 
13* 
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time,  the  obligor  should  thereupon  convey  the  land  to  the  obli- 
gee in  fee,  it  was  held,  that  this  was  a  contract  for  land,  and  not 
for  the  right  Co  acquire  a  title  thereto ;  that  the  terms  in  fee, 
implied  an  absolute  and  unconditional  fee-simple  ;  that  as  the 
stipulations  in  the  bond  were  to  be  performed  simultaneously, 
they  were  dependent ;  and  that  the  obligor  not  having  acquired 
a  clear  title  to  the  land  at  the  maturity  of  the  note,  the  consid- 
eration of  the  note  had  failed.     Stone  v.  Fowle^  22  Pick.  166. 

2.  (Same.)  Where  in  a  contract  in  writing  for  the  sale  of  a  farm, 
it  was  stipulated,  that  a  part  of  the  purchase  money  should  be 
paid  when  the  deed  was  ready,  and  the  residue  in  annual  in- 
stalments, it  was  held,  that  the  vendor  could  not  claim  payment 
of  any  part  of  the  purchase  money,  until  he  had  tendered  to 
the  vendee  an  unincumbered  title  to  the  farm  ;  and  that  it  was 
not  sufficient  to  tender  a  warranty  deed,  the  farm  being  subject 
to  a  mortgage  then  due.     Swan  v.  Brury^  22  Pick.  485. 

3.  {To  work  a  certain  time.)  A  person  contracted  to  work  for 
a  year  at  a  certain  sum  per  month ;  but  after  working  three 
months  and  ten  days,  he  left  his  employer,  and  sued  him  for 
the  work  thus  done.  It  was  proved  that  the  defendant  had 
manifested  a  disposition  to  get  the  plaintiff  to  leave  him,  and 
had  said  after  the  plaintiff  was  gone,  that  he  was  glad  of  it,  as 
the  plaintiff  was  worth  nothing.  Held,  that  the  action  was  not 
sustained.     Be  Camp  and  another  v.  Stevens^  4  Blackford,  24. 

4.  {Puhlie  oficers.)  A  contract  by  which  two  persons  by  name, 
describing  themselves  as  trustees  of  a  certain  school  district, 
agree  that  the  '^  trustees  "  shall  pay  a  teacher  a  certain  sum  for 
his  services,  and  which  is  executed  by  those  persons  in  their 
own  names, — is  binding  upon  them  individually.  Wiley  v. 
Shank  and  another  4  Blackford,  420. 

CONVEYANCE.  (Operation  of.)  A  deed  from  a  father  to 
his  daughter  purported  to  convey  to  her  the  fee  simple  of  cer- 
tain real  estate,  reserving  the  use  and  improvement  thereof  to 
the  father  for  his  life,  and  without  expressing  any  other  consid- 
eration than  a  pecuniary  one.  It  was  held,  that  although  as  a 
deed  of  bargain  and  sale  of  a  fee  simple  commencing  inftUuro^ 
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it  could  not  take  effect,  yet  it  was  valid  as  a  covenant  to  stand 
seised  to  uses,  the  law,  in  such  case,  presuming  a  consideration 
of  consanguinity  ;  that  the  daughter  acquired  thereby  a  vested 
remainder,  and  not  merely  a  springing  use ;  and  that  a  subse- 
quent recovery  in  a  writ  of  right  by  a  third  person  against  the 
father,  did  not  defeat  such  remainder,  the  daughter  not  having 
been  a  party  to  the  suit  nor  privy  in  estate.  Brewer  v.  Hardy, 
22  Pick.  376. 

2.  (Construeiion  of.)  A  deed  of  wild  land  described  it,  as  bound- 
ed ^^  westerly  on  the  county  road,  northerly  and  southerly  on 
land  owned  by  E.,  and  running  easterly  to  Sheldon^s  comer, 
and  containing  twelve  acres  and  a  half,  more  or  less.^^  It  be- 
ing proved,  that  Sheldon's  comer  was  at  the  easterly  termina- 
tion of  the  southerly  line,  it  was  held,  that  the*  northerly  line 
must  also  be  deemed  to  extend  as  far  east  as  Sheldon's  corner, 
although  the  lot  would  thereby  be  bounded  on  the  north,  in  part, 
by  the  land  of  H.,  which  was  not  mentioned  in  the  deed,  and 
although  the  contents  of  the  lot  would,  in  such  case,  exceed 
thirty-nine  acres.     Clark  v.  Munyan,  22  Pick.  410. 

3.  (Parol  evidence.)  Parol  evidence  that  the  grantor,  soon  after 
the  conveyance,  ran  out  the  easterly  line  and  marked  the  trees 
on  it,  and  that  the  grantees  cut  trees  up  to  such  line,  was  held 
to  be  admissible,  in  aid  of  the  construction  of  the  deed.     lb. 

CORPORATION.  (Aggregate.)  Before  and  after  the  year 
1772,  twelve  persons  were  chosen  annually  by  the  inhabitants 
of  the  town  of  Boston,  to  be  overseers  of  the  poor.  In  that 
year  a  statute  was  passed,  enacting  that  the  overseers  of  Bos- 
ton, for  the  time  being,  be  incorporated  into  a  body  politic,  by 
the  nanae  &c.,  and  that  they  and  their  successors  in  said  office 
have  a  perpetual  succession  by  that  name  ;  that  real  or  personal 
property  given  to  the  poor  of  the  town  be  vested  in  the  over- 
seers and  their  successors  in  their  corporate  capacity,  for  the 
use  of  the  poor  ;  that  they  may  have  a  common  seal,  make  by- 
laws, and  choose  a  treasurer,  clerk,  and  other  subordinate  offi- 
cers ;  and  that  all  instruments  executed  under  their  common 
seal,  and  all  acts  done  by  consent  of  a  major  part  of  the  over- 
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seers,  shall  bind  the  corporation.  Held,  that  this  was  a  corpor- 
ation  aggregate,  that  it  could  have  no  predecessor,  and  there- 
fore, ths^t  in  a  writ  of  right,  it  could  count  only  on  its  own 
seisin  within  thirty  years.  Overseers  of  the  Poor  of  Boston  v. 
Sears,  22  Pick.  122. 

2.  {Succession.)  In  1822  the  town  of  Boston  was  changed  to  a 
city,  by  an  act  providing  that  the  inhabitants  shall  continue  to 
be  one  body  politic,  in  fact  and  in  name,  and  shall  have  all  the 
rights  and  be  subject  to  all  the  duties,  incumbent  upon  and  ap- 
pertaining to  the  town  as  a  municipal  corporation.  The  same 
act  provides  for  the  election  of  overseers  of  the  poor,  who  shall 
constitute  the  board  of  overseers  for  said  city,  and  shall  have  all 
the  powers  and  be  subject  to  all  the  duties  now  by  law  apper- 
taining to  the'  overseers  of  the  poor  for  the  town  of  Boston.  It 
was  held,  that  this  was  a  continuance  of  the  corporation  created 
in  1772,  and  not  a  dissolution  or  suspension  of  it.     lb. 

8.  {Suit  by.)  A  corporation  legally  created  in  any  one  of  the 
states,  may  sue  in  the  courts  of  Indiana.  The  Guaga  Iron  Com" 
pany  v.  Dawson,  4  Blackford,  202. 

4.  {Same.)  The  declaration  in  a  suit  brought  in  a  corporate 
name,  need  not  aver  the  plaintiffs  to  be  a  corporation.  Harris 
V.  The  Muskingum  Manufacturing  Company,  4  Blackford,  267. 

COVENANTS.  {Performance.)  Where,  in  an  agreement  be- 
tween two  parties,  there  are  covenants  to  be  performed  by  each 
at  the  same  time  and  place,  the  party  who  sues  must  aver  that 
he  has  performed  or  offered  to  perform  his  part,  or  show  a  legal 
excuse  for  his  not  doing  so.  Vankirk  v.  Talbot,  4  Blackford, 
367. 

DEED.  {Foreign  and  long  executed.)  Where  a  letter  of  attor- 
ney purported  to  be  executed  in  a  foreign  country  several 
years  ago,  by  a  person  residing  there,  it  was  allowed  to  be 
proved  by  secondary  evidence,  without  proof  that  the  subscrib- 
ing witnesses  were  not  within  the  jurisdiction  of  the  court* 
Valentine  v.  Piper,  22  Pick.  85. 

2.  {How  proved.)  Where  the  attesting  witnesses  to  a  deed  are 
not  within  the  jurisdiction  of  the  court,  it  may  be  proved  by 
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evidence  of  the  handwriting  of  the  party  by  whom  it  was  exe- 
cuted,    lb. 

3.  (Presumed.)  It  is  competent  to  the  jury  to  presume  a  lost  deed 
of  real  estate,  where  from  long  continued  and  uninterrupted 
possession  and  other  circumstiances  such  a  presumption  can 
reasonably  be  made ;  and  in  such  case  the  rule  that  a  deed  can- 
not be  given  in  evidence  unless  registered,  does  not  apply ;  or 
it  may  be  further  presumed,  that  the  lost  deed  was  registered 
and  that  the  record  has  been  lost  or  destroyed.     lb. 

4.  (Same — Appurtenances.)  As  under  the  colony  ordinance  the 
owner  of  upland  bordering  on  tide  water  is  in  general  the  owner 
of  the  adjoining  flats  to  low- water  mark,  if  a  lost  deed  of  the  up- 
land is  presumed,  it  will  carry  the  flats  as  appurtenant,  without 
proof  of  the  presumed  grantor^s  actual  possession  of  the  flats  ; 
unless  there  be  evidence  that  the  title  to  the  flats  has  been  sep- 
arated from  the  title  to  the  upland  by  the  alienation  of  one  with- 
out the  other,     lb. 

5.  {Unrecorded  of  wild  land.)  An  unrecorded  deed  of  wild  land 
is  not,  of  itself,  sufficient  evidence  of  possession  by  the  grantee, 
to  entitle  him  to  maintain  trespass  against  a  third  person.  Estes 
V.  Cook,  22  Pick.  295. 

€.  {Evidence  of.)  In  an  action  to  recover  uninclosed  woodland, 
evidence  that  the  tenant  cut  wood  and  timber  thereon,  is  com- 
petent to  prove  constructive  notice  to  the  defendant,  that  the 
tenant  held  a  deed  of  the  land  not  on  record ;  but  it  is  very 
slight  evidence,  especially  if  the  tenant  is  the  owner  of  an  un- 
divided moiety  of  the  land,  and  the  evidence  is  ofiered  to  prove 
constructive  notice,  that  he  held  an  unrecorded  deed  of  the  other 
moiety.     Kendall  v.  Lawrence,  22  Pick.  540. 

DEPOSITES  IN  BANK.  {Nature  of)  The  receiving  of  bank 
notes  in  a  bank  on  special  deposite,  is  as  much  a  bank  transac- 
tion as  the  receiving  of  them  on  general  deposite  ;  but  the  nature 
of  these  two  kinds  of  deposites  is  very  diflerent.  Cqfin  v.  Aw 
derson,  4  Blackford,  395. 

2.  {General.)  When  bank  notes  are  received  in  bank  on  general 
deposite,  they  become  the   property  of  the  bank,  and  their 
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amount  is  a  debt  payable  on  demand  by  the  bank  to  the  person 
entitled  to  it.  If  payment  in  such  case  be  aAerwards  refused, 
the  creditor's  only  remedy  is  an  action  of  debt  or  assumpsit 
against  the  bank.     lb, 

3.  {Special.)  But  if  the  deposite  of  the  notes  be  special,  there  is 
no  change  of  property,  and  the  deposite  is  nothing  but  a  bail- 
ment. The  conversion  of  such  a  deposite  by  the  cashier  is  a 
tortious  act,  for  which  he  is  individually  liable  in  an  action  of 
trover.     lb. 

DESCENTS.  Under  the  statute  of  1831  regulating  descents,  the 
widow  of  a  person  dying  intestate  without  issue,  leaving  a 
father,  mother,  brother  or  sisters  or  their  descendants,  is  enti- 
tled to  only  one  hundred  dollars  of  his  personal  estate,  and  one 
third  of  that  part  of  it  which  remains  for  distribution.  HtaU  and 
wife  V.  Jordan  and  another^  4  Blackford,  532. 

DOWER.  {In  what  estate.)  Where  land  was  conveyed  by  a 
deed  absolute  on  its  face,  it  was  held  that  the  widow  of  the 
grantee  was  entitled  to  dower  therein,  although  the  convey- 
ance was,  in  fact,  upon  a  parol  agreement,  that  on  the  repay- 
ment of  a  certain  loan  the  land  should  be  reconveyed,  and  the 
grantee  never  entered  under  his  deed  or  claimed  possession  of 
the  estate,  a  seisin  in  law  by  the  husband  being  sufficient  to  en- 
title the  wife  to  dower.     Atwood  v.  Atwood,  22  Pick.  283. 

2.  {Incumbrance.)  An  inchoate  right  of  dower  is  an  existing  in- 
cumbrance on  land,  within  the  meaning  of  the  covenant  against 
incumbrances.     Shearer  v.  Ranger,  22  Pick.  447. 

3.  {Messuage.)  The  term  messuage,  as  used  in  the  statute  regu- 
lating dower,  may  include  a  few  acres  of  land  adjacent  to  a 
dwelling  house,  but  not  a  whole  farm.  Grimes  and  amothar  v. 
Wilson  and  wife,  4  Blackford,  331. 

4.  {Entry  upon.)  If  a  widow  enter  upon  the  lands  of  her  deceased 
husband,  other  than  ^^  the  mansion  house  and  messuage  there- 
unto belonging,^'  and  appropriate  the  proceeds  to  her  own  use, 
she  is  a  wrong-doer,  and  amenable  to  the  proprietor  of  the  land 
for  the  rents  and  profits.     lb. 

EQUITY.     (iS^tfi^  part  of  bill.)    Every  averment  neceanry 
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to  entitle  a  plaintiff  in  equity  to  the  relief  prayed  for,  must  be 
contained  in  the  stating  part  of  the  bill ;  and  if  every  necessary 
feet  be  not  distinctly  and  expressly  averred  in  that  part,  the  de- 
fect cannot  be  supplied  by  inference,  or  by  reference  to  aver- 
ments in  other  parts.     Wright  v.  Dame^  22  Pick.  55. 

2.  {Same.)  Thus,  where  the  plaintiff  sought  to  hold  the  purchaser 
of  land  accountable  for  the  application  of  the  purchase  money, 
and  the  stating  part  of  the  bill  alleged  that  a  deed  of  the  land 
was  placed  in  the  hands  of  D.  on  the  express  trust  and  condition 
that  he  should  not  deliver  it  to  the  purchaser  but  upon  payment 
of  one  half  of  the  purchase  money,  which  D.  had  contracted  to 
pay  over  to  the  plaintiff,  and  that  the  deed  was  delivered  by  D., 
the  purchaser  having  knowledge  of  the  trust,  but  omitted  to  state 
whether  the  purchaser  did  or  did  not  pay  to  D.  one  half  of  the 
money,  the  bill  was  held  to  be  defective,  because  if  the  purchaser 
did  pay  one  half  of  the  money,  he  was  not  bound  to  see  to  its 
application,     lb. 

3.  {Adequate  remedy  at  law.)  Afler  an  answer  to  a  bill  in  equity 
and  a  general  replication  have  been  filed,  and  evidence  tceken, 
and  the  cause  has  come  on  for  hearing,  it  is  too  late  to  object  to 
the  jurisdiction  of  the  court  on  the  ground  that  the  plaintiff  has 
an  adequate  remedy  at  law,  provided  it  is  competent  to  the 
court  to  grant  relief  and  it  has  jurisdiction  of  the  subject  matter. 
Clark  V.  Flint,  22  Pick.  281. 

4.  (Soffit.)  A  remedy  by  an  action  for  damages  against  a  per' 
son  actually  insolvent,  is  not  a  plain,  adequate  and  complete 
remedy  at  law,  so  as  to  deprive  the  court  of  jurisdictioD  in 
equity.     lb. , 

5.  {Specific  performance.)  '  A  bill  in  equity  may  be  maintained 
for  the  specific  performance  of  a  written  contract  relating  to 
personal  property,  if  the  plaintiff  has  not  an  adequate  remedy 
at  law.     Jh. 

6.  {Same.)  If  one,  having  the  legal  title  to  a  chattel,  agrees  in 
writing,  for  a  valuable  consideration,  to  hold  it  subject  to  the 
order  of  the  plaintiff,  but  subsequently  assigns  it  to  another  with 
notice  of  the  agieement,  the  plaintiff  may  maintain  a  bill  in 
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equity  against  the  assignee  for  a  specific  performance  of  the 
agreement.  lb, 
EVIDENCE.  (Demurrer  to,)  A  demurrer  to  evidence  admits 
not  only  all  the  facts  directly  stated  in  it,  but  also  all  the  facts 
which  the  evidence  legally  tends,  in  any  degree,  to  prove  ;  and 
refers  to  the  court  merely  the  application  of  the  law  to  such 
facts.     Copeland  v.  New  England  Ins.  Co.  22  Pick.  135. 

2.  (Same.)  If  the  evidence  offered  by  one  party  does  not  show  a 
primd  facte  case,  the  other  party  may  demur ;  but  the  party 
demurring  cannot  avail  himself  of  such  facts  as  the  evidence 
tends  to  prove  in  his  own  favor.     lb. 

3.  (Same,)  Where  the  evidence  is  circumstantial  or  uncertain, 
leaving  much  to  inference,  it  will  not  be  sufficient  to  demur  to 
the  evidence  generally,  but  in  reciting  the  evidence,  in  the  de- 
murrer, the  party  demurring  should  state  distinctly  the  facts 
which  the  evidence  tends  to  prove  in  favor  of  the  opposite  party, 
and  which  he  thereby  admits,  in  order  that  the  court  may  readily 
perceive  the  facts  upon  which  they  are  to  decide.    lb. 

4.  (Payee  of  note.)  The  payee  of  a  promissory  note  indorsed  it, 
without  consideration,  to  K.,  another  creditor  of  the  maker,  to 
enable  K.  to  sue  both  of  their  claims  in  one  action,  and  K.  hav- 
ing recovered  judgment  in  such  action,  extended  his  execution 
on  the  land  of  the  maker,  and  so  became  a  trustee  for  the  payee. 
In  a  subsequent  action  brought  by  K.  to  recover  the  land,  it  was 
held,  that  the  declarations  of  the  payee  made  before  the  indorse- 
ment of  the  note,  were  admissible  in  evidence,  to  defeat  such 
extent.     Kendall  v.  Lawrence^  22  Pick.  540. 

5.  (Possession  of  bond.)  The  possession  of  a  bond  by  a  third 
person,  is  a  strong  circumstance  to  prove  that  he  is  authorized 
by  the  obligee  to  collect  the  money.  Hackleman  and  another  v. 
Moat,  4  Blackford,  164. 

6.  (AcknowledgTnent.)  In  a  suit  on  a  bond  against  the  principal 
and  his  sureties,  the  acknowledgments  of  the  principal  may  be 
proved  to  show  his  own  liability  ;  but  quare  whether  they  can 
be  considered  as  evidence  to  affect  the  other  defendants.     lb. 

7.  (BiU  of  lading.)    A  bill  of  lading  with  nonqualifying  terms  is 
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prima  facie  but  not  conclusive  evidence,  that  the  goods  con- 
signed belong  to  the  consignee.  Harrison  and  another  v. 
Hixson  and  another,  4  Blackford,  226. 

8.  {Same,)  The  consignor  of  goods,  in  an  action  against  the  car- 
rier for  their  loss,  may  introduce  the  bill  of  lading  to  prove  the 
delivery  of  the  goods,  and  may  then  show  by  parol  testimony, 
that  the  goods  belong  to  himself  and  not  to  the  consignee.     lb, 

9.  (Best  evidence.)  The  rule  of  law,  that  the  best  evidence  which 
the  nature  of  the  case  admits  of  must  be  produced,  applies  as 
well  to  secondary  as  to  primary  evidence.  Coman  and  another 
V.  The  State,  4  Blackford,  241. 

10.  (Books  of  account, )  The  plaintiflPs  books  of  account  in  which 
he  has  charged  the  items  for  which  he  sues,  are  not  admissible 
evidence  to  support  his  demand.  De  Camp  and  another  v.  Van' 
dagrift,  4  Blackford,  272. 

EXECUTORS  AND  ADMINISTRATORS.  {De  son  tort.)  If 
a  widow  continue  in  the  possession  of  her  deceased  husband^s 
goods  and  use  them  as  her  own,  she  is  liable  as  an  executrix  de 
son  tort.    Hawkins  v.  Johnson,  4  Blackford,  21. 

2.  (Interest.)  An  administrator  is  liable  for  any  interest  he  may 
have  collected  on  the  debts  due  to  the  estate.  Ray  and  wife, 
V.  Doughty  and  another,  4  Blackford,  115. 

FRAUDS,  STATUTE  OF.  (Promise  to  be  performed  within  a 
year.)  In  an  action  by  a  surety  on  an  administration  bond 
against  a  co-surety  for  contribution,  it  appeared  that  the  defend- 
ant signed  the  bond  at  the  request  of  the  plaintiff  and  upon  the 
plaintiff^s  verbal  promise  to  save  him  harmless.  It  was  held, 
that  this  promise  might  be  performed  within  a  year  and  there- 
fore was  not  required  by  the  statute  of  frauds  to  be  in  writing, 
and  that  it  was  a  valid  defence  to  the  action.  Blake  v.  Cole, 
22  Pick.  97. 

3.  (Purchase  money.)  Payment  of  the  purchase  money  of  real 
estate  is  not,  of  itself,  a  sufficient  part  performance  to  take  a 
case  out  of  the  statute  of  frauds.  Johnston  v.  Glancy  and  an' 
other,  4  Blackford,  94. 

4.  ( Taking  poBsession.)    The  purchaser's  entering  into  possession 
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of  the  estate  in  pursuance  of  the  contract,  is  sufficient  to  take 
the  case  out  of  the  statute.     lb, 

5.  (Same,)  But  the  mere  continuance  in  possession  of  the  pre« 
mises,  by  a  tenant  afler  his  purchase,  is  not  sufficient  for  that 
purpose.     lb. 

6.  (Promise  of  administrator,)  If  a  third  person  be  induced  to 
purchase  the  assignmentof  a  note  due  from  an  intestate^s  estate, 
by  the  promise  of  the  administrator  that  it  shall  be  paid, — the 
promise  is  not  within  the  statute  of  frauds,  and  the  administrator 
is  personally  liable  to  the  assignee.  Hackleman  v.  Miller  and 
another,  4  Blackford,  322. 

GUARANTY.  (What.)  The  defendant  signed  a  writing  con- 
taining the  following  words  :  ^^  To  whom  it  may  concern.  The 
bearer,  M.  R.,  son  of  the  subscriber,  is  about  to  establish  a  store 
in  Portland,  of  books  and  stationary,  and  now  goes  on  to  Boston 
to  obtain  an  assortment  of  stock  for  that  purpose.  He  will 
commence  on  a  limited  scale  with  the  intention  of  enlarging  the 
business  next  spring.  He  wishes  to  purchase  school  books,  6lc. 
upon  a  credit  of  four  or  six  months,  and  miscellaneous  books, 
paper,  dec.  on  commission.  For  the  faithful  management  of 
the  business  and  punctual  fulfilment  of  contracts  relating  to  it, 
the  subscriber  will  hold  himself  responsible."  It  was  held,  that 
this  was  a  contract  of  guaranty  on  the  part  of  the  defendant, 
and  not  an  original  undertaking ;  and  it  seems,  that  it  was  not 
limited  to  a  single  purchase  by  the  principal,  but  was  a  continu- 
ing guaranty,  and  embraced  the  general  business  of  establishing 
a  bookstore,  and  procuring  additional  supplies,  either  to  keep  the 
stock  good  or  to  enlarge  it  if  occasion  required.  Mussep  v. 
Rayner,  22  Pick.  223. 

2.  (Liability  of  guarantor.)  The  guarantor,  in  such  case,  is  not 
liable  upon  his  guaranty,  unless  he  has  had  notice  within  a  rea- 
sonable time,  that  it  has  been  accepted  and  that  credit  has  been 
given  on  the  faith  of  it     76. 

3.  (Same.)  Thus,  in  an  action  upon  such  guaranty,  it  appeared 
that  it  was  signed  on  the  4th  of  October,  1831,  and  that  the 
plaintiff  sold  books  to  M.  R.  on  the  12th  of  the  same  month,  and 
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also  at  yarious  other  times  between  that  day  and  the  20th  of 
February,  1834 ;  but  there  was  no  evidence  that  any  notice 
was  given  by  the  plaintiff  to  the  guarantor,  that  the  guaranty 
had  been  accepted,  or  that  such  sales  had  been  made,  or  that 
M.  R.  was  in  arrears  in  his  payments  to  the  plaintiff,  before 
July,  1834  ;  nor  was  any  claim  made  under  the  guaranty,  be- 
fore that  time.  It  was  held,  that  the  reasonableness  of  the  no- 
tice was  to  be  determined  with  reference  to  the  time  of  the 
original  acceptance  of  the  guaranty,  and  not  to  the  time  of  the 
last  sale  to  M.  R. ;  and  that  there  had  been  an  unreasonable 
delay  in  giving  notice,  which  discharged  the  guarantor  from  lia- 
bility, notwithstanding  the  accounts  between  the  plaintiff  and  M. 
R.  continued  open  during  most  of  the  period.     lb. 

4.  (Same.)  In  the  same  action  it  appeared,  that,  in  July  or  Au- 
gust, 1834,  the  counsel  for  the  plaintiff  called  on  the  guarantor 
for  the  purpose  of  obtaining  a  settlement  of  the  plaintiff's  claim, 
and  endeavored  to  induce  him  to  settle  it,  or  to  give  security, 
but  was  unable  to  obtain  any  thing  except  an  order  drawn  by 
the  guarantor  upon  a  third  person  for  a  number  of  books.  It 
was  held,  that  this  act  was  not  in  itself  a  recognition  by  the 
guarantor,  of  his  liability,  or  a  waiver  of  all  objections  arising 
from  the  laches  of  the  plaintiff.     lb. 

HEIRS.  (Liability  of.)  The  heir  is  not  bound,  in  any  case,  for 
the  debts  of  his  ancestor,  beyond  the  amount  of  the  assets  de- 
scended.    Bryan  v.  Blythe  and  another y  4  Blackford,  249. 

HUSBAND  AND  WIFE.  (Marriage  settlement.)  By  an  in- 
denture between  husband  and  wife,  and  a  trustee,  reciting  that 
the  husband  had  before  marriage  agreed  that  the  real  estate  of 
the  wife  should  be  '^  satisfactorily  secured  to  her  sole  and  sep- 
arate use,"  the  husband  and  wife  conveyed  her  real  estate  upon 
the  trusts,  that  the  income  should  be  paid  to  her  during  the 
coverture,  and  if  she  should  survive  her  husband,  the  estate 
should  be  reconveyed  to  her,  but  that  if  she  should  die  before 
her  husband,  the  income  should  be  paid  to  him  during  his  life 
jind  at  his  death  the  estate  should  be  conveyed  to  her  heirs. 
Afterwards  the  husband  and  wife  were  divorced  for  the  cause 
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of  adultery  on  his  part.  It  was  held,  that  the  general  provision 
of  law,  by  which,  upon  such  a  divorce,  the  wife  would  have 
been  restored  to  the  possession  of  her  real  estate,  was  controlled 
by  the  indenture,  so  that  the  husband,  if  he  should  survive  her, 
would  be  entitled  to  the  income  during  his  life.  Bahcoek  v. 
Smith,  22  Pick.  61. 

2.  {Same,)  It  seems  that  the  trusts  above  mentioned  are  not  in- 
consistent with  the  antenuptial  agreement  as  recited  in  the  in- 
denture ;  but  if  there  is  a  discrepancy,  it  does  not  of  itself,  un- 
aided by  extraneous  evidence,  support  a  claim  for  reforming 
the  contract  agreeably  to  the  recitals,  since  it  cannot  be  known 
whether  the  intention  of  the  parties  is  expressed  in  the  recital 
or  in  the  other  clauses  of  the  instrument.     lb. 

3.  {Rent  reserved  to  wife.)  Where  a  feme  sole,  bebg  seised  of 
an  estate  for  her  life  in  land,  demised  it  for  her  life,  reservhig 
an  annual  rent,  but  without  inserting  in  the  lease  a  clause  of  re- 
entry for  nonpayment  of  the  rent,  and  was  subsequently  mar- 
ried, it  was  held,  that  the  husband  did  not  become  seised  of  the 
estate  jure  uxoris  so  as  to  be  entitled  in  his  own  right  to  the 
rents  and  profits,  nothing  remaining  to  the  lessor  but  the  rent, 
which  was  a  chose  in  action  ;  and  that  therefore  the  arrears  of 
the  rent  at  his  death,  survived  to  the  wife.  Daniels  v.  Rich- 
ardson, 22  Pick.  565. 

4.  {Same.)  The  husband,  previously  to  his  death,  having  taken 
the  lease  into  his  own  custody,  applied  to  an  attorney  to  collect 
the  rent,  and  by  his  advice  requested  the  wife  to  execute  a  power 
of  attorney  to  prosecute  a  suit  in  their  own  joint  names,  but  re- 
linquished such  intention  on  finding  her  unwilling  to  give  hiro 
such  authority.  It  was  held,  that  the  husband  had  not  thereby 
reduced  the  rent  to  possession,     lb. 

5.  {Same.)  In  the  same  case  it  appeared,  that  in  1803,  after  the 
execution  of  the  lease,  the  lessee  conveyed  the  land  in  fee,  with 
warranty  against  incumbrances,  to  a  person  who  had  notice  of 
the  existence  of  the  lease,  but  who  entered  and  held  possession 
of  the  land  for  about  thirty  years,  without  any  claim  being  made 
upon  him  for  rent,  the  same  having  been  paid  to  the  lessor  and 
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ber  husband  by  the  lessee  until  1828 ;  that  the  husband  died  in 
1832,  and  that  within  a  year  from  his  death  the  wife  demanded 
of  the  grantee  the  rent  which  had  accrued  since  the  last  pay- 
ment by  the  lessee.  It  was  held,  that  under  the  circumstances 
the  wife  was  not  chargeable  with  laches,  and  that  she  was  en- 
titled to  recover  such  rent  of  the  grantee  notwithstanding  his 
possession  for  so  long  a  period  during  which  no  claim  for  rent 
bad  been  made  upon  him.     lb. 

INDICTMENT.  (AmendmerU  of.)  An  indictment  conclud- 
ing ^^  against  the  peace  of  the  state,^*  may  be  so  amended  by 
the  prosecuting  attorney,  with  leave  of  the  court,  as  to  read 
^^  against  the  peace  and  dignity  of  the  state.'*  Cain  v.  The 
.  StaUy  4  Blackford,  512. 

INFANT.  (Conveyance  by.)  A  conveyance  of  land  by  a  minor, 
neither  avoided  nor  confirmed  by  him  afler  coming  of  age,  is 
valid,  as  against  an  attachment  made  by  one  of  his  creditors, 
aAer  the  minor  has  become  of  age.  Kendall  v.  Laiorence^  22 
Pick.  540. 

2.  {Rescinding  of  contract  by.)  If  a  minor,  on  the  ground  of  his 
infancy,  rescind  a  contract  which  had  been  fairly  executed,  and 
which  was  apparently  to  his  advantage,  he  cannot  afterwards 
sue  for  the  money  or  property  advanced,  or  labor  performed, 
by  him  under  such  contract  Heamey  v.  Otoen,  4  Blackford, 
387. 

INSOLVENT.  (In  another  state.)  Underthe  laws  of  Louisiana, 
aAer  an  insolvent  debtor  has  surrendered  his  property  to  his 
creditors,  and  a  syndic,  appointed  by  them,  has  taken  charge 
thereof,  if  any  of  the  property  be  lost,  the  creditors  are  to  sus- 
tain the  loss,  and  a  creditor  cannot  sue  the  debtor  until  it  appears 
that  the  creditor  will  realize  nothing  from  the  property  so  sur- 
rendered. In  an  action  by  a  surety  residing  in  New  Orleans, 
against  his  co-surety  for  contribution  for  money  paid  on  the  ac- 
count of  their  principal,  it  appeared  in  evidence  that  the  princi- 
pal in  New  Orleans  had  surrendered  his  property  to  his  credi- 
tors, that  a  syndic  had  been  appointed,  and  that  the  property 
surrendered  was  apparently  more  than  sufficient  to  pay  all  his 
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debts,  including  the  claim  of  the  plaintiff,  who  was  named  among 
the  creditors.  It  was  held,  that  it  would  be  presumed,  that  the 
plaintiff  knew  of  the  surrender  of  the  property,  and  that  it  being 
a  public  proceeding  conducted  according  to  the  provisions  of 
law,  he  was  bound  by  it ;  that  the  evidence  was  primA  facky 
a  bar  to  the  action,  and  that  to  rebut  it  the  plaintiff  must  show 
what  disposition  had  been  made  of  the  propert3r  surrendered, 
and  that  upon  settling  the  accounts,  he  would  receive  nothing 
from  it.  Cockayne  v.  Sumner ^  22  Pick.  117. 
INSURANCE.  {Goods  on  deck.)  A  policy  of  insurance  on 
goods  or  property,  in  general  terms,  on  board  a  ship,  does  not 
protect  goods  or  property  laden  on  deck,  unless  such  risk  be 
expressly  taken  by  the  insurer.  Taunton  Copper  Co.  v.  Mer- 
chants' Ins.  Co.  22  Pick.  108. 

2.  (Sa$ne.)  A  policy  on  a  particular  kind  of  property  by  name, 
which,  from  its  peculiar  nature,  is  usually  carried  on  deck,  for 
its  own  safety  or  for  the  safety  both  of  itself  and  of  the  ship, 
will  protect  such  property  when  so  laden,  for  the  insurer  is  pre- 
sumed to  know  the  usage.     lb. 

3.  (Same.)  Under  a  policy  on  "  copper ''  on  board  a  vessel  from 
New  York  to  Taunton,  a  quantity  of  copper  in  pigs  was  laden 
on  deck  and  was  lost  in  Long  Island  Sound.  It  was  held,  that 
the  insurers  were  not  liable  for  the  loss,  notwithstanding  the 
existence  of  a  usage  to  carry  on  deck,  without  notice  to  the 
shipper  and  at  the  same  rate  of  freight  as  if  under  deck,  such 
goods  as  were  not  liable  to  be  injured  by  dampness,  it  not  being 
proved  that  insurers  had  ever  paid  for  losses  upon  goods  so  la- 
den, unless  under  a  special  contract,  or  unless,  from  the  nature 
of  the  property,  they  were  presumed  to  have  assumed  the  par- 
ticular risk.     lb. 

4.  {On  freight.)  Where  a  vessel  was  chartered  from  New  York 
to  the  St.  John^s  river  in  Florida,  there  to  take  on  board  and 
transport  to  Charlestown  a  cargo  of  timber  for  a  certain  sum 
per  cubic  foot,  and  the  cargo  was  ready  to  be  put  on  board  upon 
her  arrival  in  the  St.  John^s,  but  the  vessel  was  lost  on  her  voy- 
age thither,  it  was  held,  that  the  owners  bf  the  vessels  were  en- 
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titled  to  Mcorrer,  ander  a  policy  on  her  freight  for  such  Toyage, 
the  amount  which  would  have  become  due  to  them  for  the  trans- 
portation  of  the  cargo  ;  and  that  it  was  immaterial,  that  this  was 
not  a  stipulated  sum  certain  in  the  charty-party,  as  it  might  be 
ascertained  from  the  capacity  of  the  vessel  and  the  rate  per 
cubic  foot     Adams  v.  Warren  Ins.  Co,  22  Pick.  163. 

5.  (Same,)  A  general  policy  on  freight,  will  only  cover  freight 
to  be  earned  by  carrying  goods  under  deck.     lb. 

6.  (Same.)  Wherefore,  a  stipulation  in  a  charty-party,  that  the 
vessel  shall  carry  timber  both  on  and  under  deck,  need  not  be 
disclosed  to  the  underwriters  of  a  general  policy  on  her  freight, 
unless  a  special  inquiry  is  made  by  them.    lb. 

7.  (Abandonment*)  Under  a  provision  in  a  policy  of  insurance, 
that  the  assured  shall  not  have  the  right  to  abandon  unless  the 
amount  of  the  damage  to  be  paid  by  the  insurers,  upon  an  ad- 
justment as  of  a  partial  loss,  will  amount  to  one  half  of  the 
agreed  value  of  the  vessel,  general  average  charges  are  not  to 
be  included  in  the  estimate  of  the  damage,  in  determining 
whether  the  assured  is  authorized  to  abandon.  Reynolds  v. 
Ocean  Ins.  Co.  22  Pick.  191. 

8.  (General  average.)  If  a  vessel  at  anchor  is  in  imminent  peril 
and  there  is  every  probability  that  she  will  soon  sink  at  her  an- 
chors or  part  her  cables  and  drive  on  shore,  unless  her  cables 
are  cut,  and  they  consequently  are  cut,  and  the  vessel  is  volun- 
tarily run  on  shore,  as  the  best  expedient  for  saving  life  and 
property,  the  expense  of  getting  her  off  is  a  subject  of  general 
average,  and  this  without  regard  to  the  consideration,  whether 
the  voyage  is  resumed  or  the  cargo  again  taken  on  board,  or 
not.     lb. 

i.  (Rqndr  by  insurers.)  If  a  vessel  is  stranded,  and  the  insurers, 
having  refused  to  accept  an  abandonment,  take  possession  of 
her  for  the  actual  and  declared  purpose  of  getting  her  off,  repair- 
ing and  restoring  her  to  the  assured,  and  she  is  afterwards  got 
off  by  them  and  in  good  faith  repaired  and  within  a  reasonable 
time  tendered  to  the  assured,  and  he  makes  no  objection  on  ac- 
count of  the  incompleteness  of  the  repairs  and  pomts  out  no  de- 
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ficiency,  the  insurers  will  not  be  deemed  to  have  accepted  the 
abandonment,  although  it  may  be  afterwards  discovered,  that 
there  were  in  fact  deficiencies  in  the  repairs  or  equipment  of 
the  vessel.     lb. 

10.  (Same.)  But  if  the  insurers,  af\er  taking  possession  of  the 
vessel  for  the  avowed  purpose  of  repairing  her,  do  not,  in  good 
faith,  proceed  to  make  a  full  and  complete  repair  and  re-equip- 
ment of  the  vessel,  or  if,  at  the  lime  of  the  offer  by  them  to  re- 
store the  vessel  as  fully  repaired  and  equipped,  the  assured 
points  out  deficiencies  which  actually  exist,  and  the  insurers  re- 
fuse or  unreasonably  neglect  to  supply  such  deficiencies,  then 
the  assured  are  not  bound  by  the  tender,  and  the  insurers  will 
be  deemed  to  have  occepted  the  adandonment.     lb, 

11.  (Same.)  So,  if  the  vessel  is  not  got  off,  repaired  and  offered 
to  be  restored  within  a  reasonable  time,  aAer  the  insurers  take 
possession  of  her  for  that  purpose,  they  will  be  deemed  to  have 
accepted  the  abandonment.     lb. 

12.  (Same.)  If  a  vessel  is  abandoned  to  the  insurers,  and  aAer 
an  apparently  complete  repair  by  them,  is  tendered  to  the  as- 
sured and  accepted  by  him,  such  acceptance  will  not  preclude 
him  from  maintaining  an  action  to  recover  indemnity  for  any 
subsequently  discovered  deficiency  in  her  repairs,  as  a  partial 
loss.     lb. 

13.  ( Who  may  abandon.)  Where  one  of  the  owners  of  a  vessel 
causes  himself  to  be  insured,  for  whom  it  may  concern,  a  cer- 
tain sum  upon  the  vessel,  payable  to  himself,  he  is  authorized, 
prima  facie^  to  abandon,  in  case  of  loss,  for  himself  and  those 
for  whom  the  insurance  was  effected,  there  being  no  evidence 
of  dissent  on  their  part.     lb. 

14.  (Reasonable  time.)  The  question,  whether  an  abandonment 
is  made  within  a  reasonable  time,  is  for  the  jury,  being  a  mixed 
question  of  law  and  fact.  If,  where  a  vessel  is  stranded  but  not 
bilged,  the  insured,  upon  the  first  information  of  the  loss,  is  in  a 
state  of  uncertainty  as  to  the  actual  condition  of  the  vessel,  and 
waits  a  few  days  for  more  definite  information  and  not  with  a 
view  to  speculate  on  chances,  and  if  the  length  of  time  she  has 
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remained  ashore  has  increased  the  probahility  that  she  cannot 
he  got  ofiT,  and  the  loss  continues  total  at  the  time  of  the  aband- 
onment, these  are  circumstances  tending  to  show  that  the  aband- 
onment is  made  within  a  reasonable  time.     lb, 

15.  {Representation.)  A  statement  made  by  the  assured  at  the 
time  of  procuring  the  insurance,  as  to  his  intentions  merely, 
does  not  amount  to  a  representation,  and  will  not  affect  the  pol- 
icy, unless  such  statement  was  made  fraudulently.  Bryant  v. 
Ocean  Ins.  Co.  22  Pick.  200. 

16.  (Same.)  Thus,  where  at  the  time  of  effecting  insurance  on  a 
vessel,  the  assured  wrote  to  the  underwriter,  that  he  was  taking 
in  paving  stones  for  ballast  and  should  fill  up  the  vessel  with 
hay  for  New  Orleans,  but  instead  thereof  he  put  in  a  cargo  of 
paving  stones  without  hay,  thereby  increasing  the  perils  of  the 
voyage,  it  was  held,  that  as  the  letter  was  a  statement  of  the  in- 
tentions merely  of  the  assured,  the  policy  was  not,  in  the  ab- 
sence of  fraud,  rendered  void,  there  being  no  evidence  that  the 
assured  was  not,  at  the  time,  taking  in  paving  stones  as  repre- 
sented, or  that  he  did  not  intend  to  take  in  a  cargo  of  hay ; 
that  it  was  not  material,  that  there  were  other  statements  in  the 
letter  amounting  strictly  to  a  representation,  and  that  the  whole 
was  understood  to  be  such  by  the  underwriters  ;  and  that  such 
letter  was  inadmissible  in  evidence  for  the  purpose  of  proving 
an  agreement  of  the  parties  not  embraced  in  the  policy,  and 
thereby  limiting  its  effect.     lb. 

INTEREST.  (Demand.)  In  an  action  upon  an  account  for  mo- 
ney paid  and  for  professional  services,  it  appeared,  that  the  de- 
fendant wrote  to  the  plaintiff,  that  he  would  call  according  to 
his  request  and  settle  with  him.  It  was  held,  that  interest  should 
be  allowed  on  the  account  from  the  date  of  such  letter,  it  being 
sufficient  evidence  of  a  demand.  Barnard  v.  Bartholomew^  22 
Pick.  291. 

2.  (Money  had  and  received.)     The  statute   gives  interest  for 

money  had  and  received,  where  the  money  is  retained  without 

the  owner^s  knowledge,  or  where  it  is  retained  aAer  it  has  been 

demanded.    But  interest  is  not  recoverable,  in  other  cases»  on  a 
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count  for  money  had  and  received.  Hawkins  y.  Jokmson^  4 
Blackford,  21. 

JURY.  {Right  of.)  In  an  indictment  for  larceny,  the  jury  have 
a  right  to  determine  the  lav7  as  well  as  the  facts  of  the  case. 
Warren  v.  The  Staie,  4  Blackford,  150. 

LANDLORD  AND  TENANT.  {Lease  on  condition.)  In  an  ac- 
tion for  use  and  occupation  of  a  farm,  the  defendant  offered  in 
evidence  a  lease  under  seal,  and  it  was  proved  that  he  presented 
it  to  the  plaintiff  for  her  signature,  that  she  refused  to  sign  it 
because  it  was  not  according  to  the  agreement,  that  he  then 
said  he  could  not  come  upon  the  farm  unless  she  signed  it,  but 
that  if  she  would  sign  it  he  would  in  two  or  three  days  have  the 
lease  made  out  according  to  the  agreement,  and  that  it  should 
make  no  difierence  with  her,  that  she  then  signed  it,  and  that 
she  afterwards  demanded  of  him  to  make  the  lease  according 
to  the  agreement,  but  that  he  refused  to  do  so.  It  was  held, 
that  this  evidence  did  not  prove  that  the  lease  was  executed  on 
a  condition  ;  that  it  took  effect  according  to  the  terms  of  it,  on 
being  delivered  to  the  defendant ;  and  that  the  plaintiff  could 
not  avoid  it  except  by  showing  that  it  was  obtained  by  fraud. 
Brovming  v.  Haskell,  22  Pick.  310. 

2.  {Lease  or  agreement.)  Whether  an  instrument  is  to  be  deemed 
a  lease  or  only  an  agreement  for  a  lease,  depends  on  the  inten- 
tion of  the  parties,  to  be  collected  from  the  whole  instrument. 

.  Bacon  v.  Bowdoin,  22  Pick.  401. 

3.  (Same.)  A  contract  under  seal  between  S.  and  B.,  aAer  set- 
ting forth  a  covenant  on  the  part  of  S.  to  complete  a  <:ertain 
building  then  erected,  for  the  manufacture  of  cotton,  and  to  fur- 
nish water  power  and  machinery  therefor,  by  a  future  day  cer- 
tain, and  keep  such  machinery  in  repair  for  one  month,  pro- 
ceeds as  follows :  '^  And  S.  does  hereby  lease  said  building  to 
B.  for  the  term  of  ten  years  "  from  the  day  before  mentioned, 
*'  but  B.  is  to  have  the  use  of  the  building  &c.,  after  they  are 
completed,  free  of  rent,"  from  a  day  anterior  to  the  date  of  the 
instrument,  until  they  shall  be  ready  for  operation  ;  ^^  and  B. 
shall  also  use  said  building,  free  of  rent,  for  the  purposes  of 
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storing  cotton  and  machinery  and  making  repairs,  from  the  date 
of  this  instrument ;''  and  B.  covenants  to  keep  the  running  ma- 
chinery in  repair  after  the  expiration  of  one  month.  B.  entered 
into  possession  in  pursuance  of  the  contract.  It  was  held,  that 
this  was  a  present  demise  to  commence  in  futuro^  and  not 
merely  an  agreement  for  a  lease.    lb, 

4.  {Incident,)  By  the  demise  of  a  mill,  the  land  on  which  it 
stands  passes  as  incident  to  the  demise.     lb, 

5.  {Produce  of  farm.)  By  an  indenture,  the  plaintiflT  "  demised, 
granted  and  to  farm  let^'  to  B.  and  S.,  his  farm,  with  the  huitd« 
ings  thereon,  reserving,  however,  for  his  own  use,  certain  rooms 
and  privileges  in  the  kitchen  ^.,  habendum  for  one  year,  they 
covenanting  to  carry  on  the  farm  in  a  husbandlike  manner,  to 
furnish  one  cow  and  other  stock,  one  half  of  the  seed,  6ic.  and 
to  divide  the  grain,  6ic,  and  deposit  the  plaintiff^s  portion  in  his 
part  of  the  granary  and  cellar,  and  the  plaintiff  stipulating  to 
furnish  certain  farming  utensils,  to  be  kept  in  repair  by  B.  and 
S.,  twelve  cows,  &c.  the  product  of  the  cows  to  be  equally  di- 
vided between  the  parties ;  and  it  was  further  stipulated,  that 
the  winter  manure  should  be  put  on  the  land,  at  the  plaintiff's 
direction,  that  the  hay  should  all  be  fed  out  on  the  farm,  and 
that  half  of  the  calves  should  be  reared,  if  suitable  and  prom- 
ising for  thit  purpose,  and  the  other  half  killed  for  veal.  It  was 
held,  that  this  instrument  did  not  vest  in  B.  and  S.  the  property 
in  the  hay  and  in  the  calves  to  be  reared,  produced  on  the  farm 
daring  the  term,  so  as  to  render  the  same  liable  to  attachment 
at  the  suit  of  their  creditors,  but  that  it  required,  that  all  the 
bay  should  be  consumed  on  the  farm,  and  that  such  calves 
should  be  kept  on  the  farm  until  the  expiration  of  the  term, 
when  the  division  was  to  be  made.  Lewis  v.  Lyman^  22  Pick. 
437. 

LEX  LOCI.  {DistrihUion.)  The  distribution  of  the  personal 
property  of  an  intestate,  wherever  it  may  be  situated,  is  gov- 
erned by  the  laws  of  the  country  of  his  domicil  at  the  time  of 
his  death,    Jbrving  v.  McLean  and  another^  4  Blackford,  52. 

2.  {Bond.)    If  a  bond  is  void  by  the  laws  of  the  state  where  it 
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was  made,  and  where  the  court  must  presume  (no  other  place 
being  named),  it  was  to  be  performed,  it  cannot  be  enforced  in 
Indiana.     Titus  v.  Scantling  and  wife^  4  Blackford,  89. 

LIEN.  (Of  the  seller  of  real  estate,)  The  vendor  of  real  estate 
retains  an  equitable  lien  on  the  property  for  the  purchase 
money,  (unless  he  voluntarily  divest  himself  of  it,)  against  the 
vendee,  and  subsequent  purchasers  with  notice.  Deibler  and 
another  v.  Barwicky  4  Blackford,  339. 

LIMITATIONS,  STATUTE  OF.  (Acknowledgment,)  It  is  not 
necessary,  in  order  to  revive  a  debt  barred  by  the  statute  of 
limitations,  that  any  specific  sum  should  be  acknowledged  to 
be  due,  as  the  amount  actually  due  may  be  proved  by  extrinsic 
evidence,  provided  the  acknowledgment  is  broad  enough  in  its 
terms  to  include  such  debt,  and  sufficiently  particular  to  show 
that  it  was  the  subject  matter  of  the  acknowledgment.  Barnard 
V.  BartJiolomew,  22  Pick.  29  L 

2.  (Same,)  Thus,  the  defendant  wrote  to  the  plaintiflTin  1833,  as 
follows.  *^  I  will  thank  you  to  let  me  have  your  account  that 
you  hold  against  me^  Also,  I  will  thank  you  to  state  to  me  the 
credit  that  you  have  given  me.  You  may  depend  on  seeing  me 
at  your  office  on  Monday  next.  I  will  endeavor  to  settle  all 
my  accounts  with  you  ;  perhaps  I  shall  not  be  able  to  pay  the 
money  ;  if  not,  we  can  find  some  way  to  settle.''  It  was  held, 
that  this  WAS  sufficient  to  take  the  claim  out  of  the  statute,  the 
amount  actually  due  being  proved  by  other  evidence.     lb. 

3.  (Same,)  In  the  same  case  it  appeared,  that  the  claim  of  the 
plaintiff  was  founded  on  a  mutual  account  between  the  parties, 
which  consisted  of  numerous  charges  and  credits  extending 
through  a  series  of  years,  and  that  no  rests  had  been  made  nor 
any  balances  struck  between  them  during  that  period.  It  was 
held,  that  the  acknowledgment  contained  in  such  letter  might  be 
properly  applied  to  the  entire  account,  as  well  to  that  portion  of 
it  which  accrued  more  than  six  years  before  the  letter  was  writ- 
ten, as  to  that  which  accrued  within  that  time.     lb, 

4.  (Courts  of  record,)  T^e  provision  in  revised  statute,  c.  120,  § 
24,  that  judgments  of  courts  of  record  shall  be  presumed  to  have 
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been  satisfied  at  the  expiration  of  twenty  years  from  the  rendi- 
tion thereof,  does  not  operate  as  an  absolute  bar  to  an  action  on 
such  a  judgment,  but  the  presumption  may  be  rebutted  by  evi- 
dence showing  that  the  judgment  has  not  in  fact  been  satisfied. 
Denny  y.  Eddy,  22  Pick.  533. 

5.  (Same,)  And  where  a  judgment  was  recovered  against  a  prin- 
cipal and  surety  in  1817,  and  an  action  was  brought  on  such 
judgment  shortly  after  the  expiration  of  twenty  years  from  the 
rendition  thereof,  a  partial  payment  made  on  the  judgment  by 
the  surety,  in  1820,  without  the  knowledge  of  the  principal,  was 
held  to  be  competent  evidence,  as  against  the  principal,  to  rebut 
the  legal  presumption  that  the  judgment  had  been  satisfied.    lb, 

6.  (Trusts,)  Technical  and  continuing  trusts,  not  cognizable  at 
law,  are  not  barred  by  the  statute  of  limitations.  Raymond  and 
another  v.  Simonson,  4  Blackford,  77. 

7.  {Fraud.)  In  cases  of  fraud,  the  statute  of  limitations  does  not 
begin  to  run  until  the  fraud  is  discovered.     lb. 

MARRIAGE.  (Evidence  of,)  In  an  action  for  crim.  con.,  it  was 
held,  that  the  solemnization  of  the  plaintifii^s  marriage  might  be 
proved  hy  a  witness,  who  was  present  at  the  ceremony.  Nixon 
▼.  Brown^  4  Blackford,  157. 

MAYHEM.  (Son  assault.)  Son  assault  is  a  good  defence  to  an 
indictmeftt  for  mayhem ;  but  the  defence  can  only  be  sustained 
by  proof,  that  the  resistance  was  in  proportion  to  the  injury 
offered.     Hayden  v.  The  State,  4  Blackford,  546. 

MORTGAGE.  (Foreclosure.)  On  the  death  of  the  assignee  of 
a  mortgage  of  real  estate  who  had  been  receiving  rent  from  the 
tenant  in  possession,  the  administrator  of  such  assignee  demand- 
ed of  such  tenant  to  attorn  or  surrender  the  premises,  which  he 
refused  to  do,  denying  the  right  of  the  administrator ;  where- 
upon the  administrator  brought  an  action  against  him  on  the 
mortgage,  (without  notice  to  the  heirs  or  representatives  of  the 
mortgagor,  who  was  deceased,)  recovered  the  conditional  judg- 
ment for  possession,  and  upon  the  non-payment  of  the  sum  due 
on  the  judgment,  entered  upon  the  premises  under  an  habere 
faeiaSj  and  continued  in  possession  three  years.    It  was  held, 
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that  the  mortgage  waa  forecloaed.     ShdLon  v.  Atidns^  22  Pick. 
71. 

2.  {EquiuMe  asngnmmt.)  The  plaintiff  having  porchaaed  an 
equity  of  redemption  sold  on  execution,  paid  off  the  mortgage, 
and  the  mortgagee,  after  cancelling  the  mortgage  deed  and  the 
note  secured  thereby,  and  indorsing  on  the  deed  a  discharge  of 
the  mortgage,  delivered  them  up  to  the  plaintiff,  who,  upon  the 
payment  of  the  amount  for  which  the  equity  was  sold,  released 
to  the  mortgagor  all  the  right  acquired  by  him  under  the  sale ; 
and  the  mortgagor  subsequently  promised  to  pay  the  plaintiff 
the  amount  due  on  the  mortgage.  It  was  held,  that  such  express 
promise  was  valid,  although  the  consideration  was  past ;  that  the 
plaintiff  might  maintain  an  action  thereon,  although  by  virtue  of 
revised  statute,  c.  73,  §  34,  35,  he  was  the  equitable  assignee 
of  the  mortgage  and  therefore  had  another  security  ;  and  that, 
as  the  plaintiff  was  obliged  to  pay  the  mortgage  debt  in  order  to 
secure  his  equitable  interest  in  the  land,  he  might  have  reco- 
vered the  amount  if  no  such  promise  had  been  made.  Gleason 
V.  Dyke,  22  Pick.  390. 

3.  (Who  may  redeem.)  Under  revised  statute,  c.  107,  §  13,  a 
tenant  for  years  may  redeem  a  mortgage  made  by  his  lessor. 
Bacon  v.  Bowdoin,  22  Pick.  401. 

4.  (Same.)  So,  it  seems,  a  person  having  an  easement  only  in 
land  under  mortgage  may  redeem.     lb, 

5.  (Equitable,)  Where  land  was  conveyed  in  consideration  of  a 
sum  of  money  paid  by  the  grantee,  and  the  grantee,  by  a  writ- 
ing not  under  seal,  agreed  to  reconvey  the  same  to  the  grantor 
upon  the  repayment  of  the  money  within  a  given  time,  it  was 
held,  that  this  was  an  equitable  mortgage,  and  not  a  sale  with  a 
right  to  repurchase  on  condition.  Eaton  v.  Green,  22  Pick.  526. 

6.  (Soma.)  This  court  has  no  jurisdiction  over  suits  in  equity  for 
the  redemption  or  foreclosure  of  equitable  mortgages.     lb, 

7.  (To  two  persons,)  A  mortgage  given  to  two  persons  to  secure 
their  several  demands,  is  several  and  not  joint ;  each  has  a  right 
to  enforce  his  claim  under  the  mortgage,  in  a  form  adapted  to 
his  case  ;  and  of  course,  the  surviving  mortgagee  oaanot  main* 
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tain  an  action  on  the  mortgage  to  enforce  payment  of  the  debt 
due  to  the  deceased  mortgagee.  Burnett  v.  Pratt^  23  Pick. 
556. 

8.  (Property  in  materials  of  house  mortgaged.)  Where  a  lot  of 
land  and  a  dwelling-house  thereon,  were  mortgaged,  and  the 
mortgagor  subsequently  removed  the  house  and  used  a  portion 
of  the  materials,  together  with  new  materials,  in  the  erection  of 
a  house  on  another  lot  belonging  to  him,  which,  together  with 
the  house,  he  aAerwards,  for  a  valuable  consideration,  conveyed 
to  a  third  person,  it  was  held,  that  as  the  materials  used  in  the 
construction  of  the  new  house  became  a  part  of  the  freehold,  the 
right  of  property  therein  vested  in  such  third  person  by  the  con- 
veyance of  the  land  to  him ;  and  that  therefore  trover  could 
not  be  maintained  against  him  by  the  mortgagee,  either  for  the 
new  bouse  or  for  the  old  materials  used  in  its  construction. 
Peirce  v.  Goddardy  22  Pick.  559. 

9.  {Of  goods.)  Whether  goods  mortgaged  to  secure  a  debt,  but 
which  are  sufiered  to  remain  with  the  mortgagor  afler  the  time 
limited  for  payment,  and  are  used  by  him  as  his  own,  can  be 
taken  on  the  execution  of  a  third  person  against  the  mortgagor, 
depends  on  the  question  whether  the  mortgage  was  executed  to 
defraud  the  mortgagor's  creditors,  which  is  a  question  for -the 
determination  of  a  jury.  Hankins  and  another  t.  Ingols^  A 
Blackford,  35. 

10.  (Same.)  The  possession  and  use  of  the  goods  in  such  case, 
are  prima  fade  evidence  of  fraud ;  but  the  presumption  of  fraud 
thus  raised  may  be  rebutted  by  testimony  showing  the  transac* 
tion  to  be  bona  fide.    lb, 

11.  (Same.)  The  mortgagee  of  goods  (the  mortgage  being  silent 
on  the  subject)  is  entitled  to  their  immediate  possession.  Case 
y.  WinsUp^  4  Blackford,  425. 

12.  (Same.)  Parol  evidence  is  not  admissible  to  show,  that  it  was 
the  understanding  of  the  parties  to  such  mortgage,  at  the  time 
of  its  execution,  that  the  mortgagor  should  retain  possession  of 
the  goods  until  forfeiture.     lb. 

13.  (Same.)  The  assignment  of  a  debt  so  secured  carries  the 
security  with  it,     Blair  v.  Bass^  4  Blackford,  539. 
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NOTARY  PUBLIC.  (Seal.)  The  official  acts  of  a  notary  public 
must  be  authenticated  by  his  official  seal,  and  not  by  a  scrawl. 
Hinckley  v.  O'Farrel,  4  Blackford,  185. 

OHIO  RIVER.  (Boundary,)  Where  land  is  bounded  by  the 
Ohio  river  on  the  Indiana  side,  the  owner^s  right  extends  to  low 
water  mark.     Stinson  v.  Butler  and  another^  4  Blackford,  285. 

PARTNER.  (Separate  property  of .)  The  separate  property  of 
each  member  of  a  copartnership  is  liable  to  be  attached  for  the 
debts  due  from  the  copartnership ;  and  having  been  thus  at* 
tached,  the  lien  acquired  is  not  to  be  defeated  by  a  subsequent 
attachment  by  his  separate  creditor,  or  by  an  assignment  under 
statute  1836,  c.  238.  Otherwise  in  the  case  of  an  assignment 
under  statute  1838,  c.  163.     Allen  v.  Wells,  22  Pick.  460. 

PATENT  RIGHT.  (Nature  of.)  The  exclusive  right  of  pro- 
perty in  the  invention  of,  or  improvement  on,  any  new  and  use- 
ful art,  machine,  die.,  is  the  creature  of  statutory  law,  and  must 
be  strictly  regulated  by  its  provisions.  Higgiru  v.  Strong  and 
another,  4  Blackford,  182. 

2.  (Assignment  of)  The  assignment  of  a  patent  right  is  not  valid, 
unless  the  assignment  be  recorded  in  the  office  of  the  secretary 
of  state  of  the  United  States ;  and  a  note  given  to  an  assignee 
for  such  a  right,  whose  assignment  had  not  been  so  recorded,  is 
invalid  for  the  want  of  consideration.     lb. 

PRINCIPAL  AND  AGENT.  (Sale  to  reimburse  advances.)  A 
commission  merchant  having  received  goods  to  sell  at  a  certain 
limited  price,  and  made  advances  upon  them,  has  a  right  to 
reimburse  himself  by  selling  them  at  the  fair  market  price, 
though  below  the  limit,  if  the  consignor  has  refused,  upon  appli- 
cation and  after  a  reasonable  time,  to  repay  the  advances. 
Parker  v.  Brancker,  22  Pick.  40. 

2.  (Conveyance  of  real  estate  by  attorney.)  Under  a  letter  of  at- 
torney authorizing  the  attorney  to  make  sale  of  real  estate  and 
receive  the  purchase  money,  he  has  authority  to  execute  the 
proper  instrument  required  by  law  to  carry  the  sale  into  effect 
Valentine  v.  Piper,  22  Pick.  85. 

PRINCIPAL  AND  SURETY.     (Prolongation  of  time  of  pay- 
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meat. )  A  prolongation'of  the  time  of  payment,  given  by  a  cre- 
ditor to  his  debtor  without  a  new  contract  founded  on  a  valid 
consideration,  though  given  without  the  consent  of  the  surety  of 
the  debtor,  will  not  exonerate  the  surety  from  his  liability. 
Caman  and  another  \,  The  State,  4  Blackford,  241. 
RELEASE.  (Of  one  of  two  promisors.)  A  release  of  one  of 
two  joint  promisors,  will  not  discharge  the  other  from  liability, 
unless  it  be  a  technical  release  under  seal.  Shaw  v.  Pratt,  22 
Pick.  305. 

2.  (Same,)  A  writing  not  under  seal,  signed  by  the  holder  of  a 
joint  promissory  note,  set  forth,  that  in  consideration  of  the 
transfer  of  certain  notes  to  him  by  J.  B.  P.,  one  of  the  joint  pro- 
misors, he  thereby  agreed  to  discharge  the  joint  note  so  far  as 
J.  B.  P.  was  liable  thereon,  except  that  such  writing  should  not 
operate  to  affect  an  action  commenced  by  him  against  the  other 
joint  promisor.  It  was  held,  that  the  other  joint  promisor  was 
not  released  by  such  writing.     lb, 

3.  (Same,)  The  joint  note,  in  such  case,  being  payable  in  instal- 
ments, a  part  of  which  were  not  due  at  the  time  of  the  transfer, 
it  was  held,  that,  under  the  agreement  between  the  holder  and 
J.  B.  P.,  the  notes  transferred,  which  also  were  not  then  due, 
should  be  applied  in  payment  of  such  of  the  instalments  as  were 
not  due,  and  not  in  discbarge  of  those  upon  which  the  action  in 
question  was  founded.     lb. 

RIOT.  Indictment  against  three  persons  for  a  riot.  Plea,  not 
guilty.  Verdict  of  guilty  as  to  one,  and  of  not  guilty  as  to  the 
others.  Held,  that  upon  this  verdict,  a  judgment  could  not  be 
rendered  against  the  defendant  found  guilty.  Otherwise,  if  the 
indictment  had  been  against  the  defendants  together  with  others 
whose  names  were  unknown.  Turpin  v.  The  State,  4  Black- 
ford, 72. 

SALE.  (Tenants  in  common  of  vessel,)  Where  the  tenants  in 
common  of  a  vessel  are  not  engaged  jointly  in  purchasing  or 
building  ships  for  sale,  they  do  not  stand  in  such  a  relation  of 
mutual  trust  and  confidence  towards  each  other  in  respect  of  the 
sale  of  such  vessel,  that  each  is  bound,  in  his  dealings  with  the 
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other,  to  communicate  information  of  all  the  facts  within  his 
knowledge,  which  may  afiect  the  price  or  value,  hut  they  may 
deal  with  each  other  as  if  they  were  owners  of  separate  proper- 
ty.    Matthews  v.  Bliss^  22  Pick.  48. 

2.  {Same,)  Thus,  a  tenant  in  common  of  a  vessel,  in  contracting 
with  his  co-tenant  for  the  purchase  of  his  share,  at  a  certain 
price,  is  under  no  legal  obligation  to  disclose  that  a  third  person 
had  previously  agreed  with  him  to  purchase  the  whole  of  the 
vessel  at  a  higher  rate.     Ih, 

3.  (Sasne,)  But  if  there  be  any  studied  efforts  on  the  part  of  such 
tenants  in  common  to  prevent  his  cotenant  from  coming  to  the 
knowledge  of  the  truth,  or  if  there  be  any,  though  slight,  false 
and  fraudulent  suggestion  or  representation,  then  the  transaction 
is  void.     lb, 

4.  {Sasne.)  In  order  to  avoid  a  sale  under  such  circumstances,  it 
is  not  necessary  that  the  false  representation  should  be  the  pre- 
dominant motive  inducing  the  sale,  but  it  b  sufficient  if  it  was  a 
motive  at  all  inducing  to  the  sale.     Ih, 

5.  (Same,)  Where  B.,  a  tenant  in  common  of  a  vessel,  after  a 
third  person  had  agreed  to  buy  the  whole  of  the  vessel  of  him 
at  a  certain  price,  purchased  the  share  of  M.,  his  cotenant,  at  a 
less  rate,  and  an  action  was  thereupon  brought  by  M.  to  recover 
damages  of  B.,  on  the  ground,  that  hejnade  fraudulent  represen- 
tations in  purchasing  M.^s  share,  it  was  held,  that  evidence  tend- 
ing to  prove,  that  the  sum  paid  to  M.  was  the  full  value  of  his 
share  of  the  vessel,  was  admissible  for  the  purpose  of  disproving 
the  fraud  charged  upon  B.,  and  that  it  was  proper  for  the  consi- 
deration of  the  jury  on  the  question  of  damages ;  but  that  the 
price  at  which  B.  had  agreed  to  sell  the  vessel  was  strong, 
although  not  conclusive,  evidence  of  the  value.     lb. 

6.  (Delivery,)  If  several  chattels  are  sold  together,  for  one  gross 
sum,  which  is  paid  by  the  vendee,  and  a  part  of  them  is  deliv- 
ered, but  the  vendor  refuses  to  deliver  the  rest,  the  vendee  can- 
not, if  he  retain  such  as  were  delivered,  recover  back  any  por- 
tion of  the  purchase  money,  in  an  action  for  money  paid,  or 
money  had  and  received  ;  but  his  remedy  is  upon  the  special 
contract,  for  damages.     Miner  v.  Bradley^  22  Pick.  457. 
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7.  {Lease  and  not  sate.)  A  sale  was  made  of  a  wagon,  upon  the 
condition,  that  the  vendee  should  take  it  and  use  it,  and  when- 
ever he  paid  the  purchase  money,  it  should  become  his  pro- 
perty, but  that  if  he  did  not  pay  for  it  he  should  pay  for  the  use 
of  it ;  and  it  was  accordingly  delivered  to  him.  It  was  held, 
that  he  became  lessee  thereof,  by  virtue  of  such  contract,  with 
the  right  of  possession  until  the  wagon  or  the  purchase  money 
should  be  demanded ;  and  that,  consequently,  the  owner  could 
not,  before  such  a  demand  should  have  been  made,  maintain 
trover  against  an  officer  who  had  attached  and  sold  the  wagon 
on  execution  as  the  property  of  the  vendee.  Fairbank  v. 
Phelps,  22  Pick.  535. 

8.  (Same.)  Where,  in  such  case,  the  vendor,  subsequently  to  the 
sale,  demanded  payment  of  the  purchase  money,  but  accepted 
a  portion  thereof  in  part  payment,  it  was  held,  that  he  thereby 
impliedly  waived  his  demand  for  any  further  payment  at  the 
time,  and  confirmed  the  sale  subject  to  the  condition.     lb. 

9.  {Fraud.)  In  an  action  upon  a  bond  given  by  a  vendee  for  the 
payment  of  the  purchase  money,  it  was  held,  that  evidence  of 
oral  representations  made  by  the  vendor  previously  to  the  exe- 
cution of  the  written  contract  of  sale,  was  admissible  for  the 
purpose  of  proving  fraud  on  his  part,  although  it  would  be  inad- 
missible to  prove  a  warranty.     Holbrook  v.  Burt,  22  Pick.  546. 

10.  {Same.)  In  such  case,  evidence  that  fraudulent  representa- 
tions were  made  by  the  vendor,  would  be  immaterial,  unless  it 
appeared  that  the  vendee  relied  on  them.  But  the  presumptioo 
would  be,  in  the  absence  of  evidence  to  the  contrary,  that  the 
vendee  did  rely  on  such  representations.     lb. 

11.  {Same.)  Where  a  sale  of  land  is  ejected  by  means  of  fraud- 
ulent representations  on  the  part  of  the  vendor,  at  a  price  ex- 
ceeding its  real  value,  and  simultaneously  with  the  convejrance 
of  the  land  to  the  vendee,  it  is  mortgaged  back  by  him  to  secure 
the  payment  of  the  purchase  money,  the  vendee  may  rescind 
the  sale  notwithstanding  the  equity  of  redemption  is  under  at- 
tachment by  his  creditors,  for  the  vendor  is  substantially  in  the 
same  condition  in  which  he  was  before  the  conveyance.    lb. 
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12.  (Rescinding.)  The  question  whether  the  sale  is  rescinded 
within  a  reasonable  time  is  a  question  of  law,  where  the  facts 
are  not  in  dispute.     lb, 

13.  {Fraudulent  representations.)  If  a  sale  of  land  in  relation  to 
which  a  contract  of  guaranty  exists,  is  ejected  by  means  of 
fraudulent  representations,  on  the  part  of  the  vendor,  in  relation 
to  the  subject  matter  of  the  guaranty,  the  vendee  is  not  obliged 
to  resort  for  a  remedy  to  the  contract  of  guaranty,  if  it  was  not 
made  between  the  same  parties  as  the  sale,  but  may  rescind 
the  sale.     lb, 

SALE  OF  GOODS.  {Passing  of  property.)  A  horse  was  pur- 
chased for  eighty  dollars,  but  neither  the  property  nor  possession 
was  to  pass  until  the  purchaser  had  executed  a  note  for  the 
price.  A  note  for  only  eight  dollars  was,  by  mistake,  executed 
and  delivered  in  pursuance  of  the  contract.  Held,  that  the 
property  in  the  horse  was  not  changed.  LUterel  v.  St.  John^ 
4  Blackford,  326. 

SLANDER.  (Words  spoken  in  another  state.)  An  action  of 
slander  lies  in  Indiana  for  words  spoken  in  another  state,  charging 
the  plaintiff  with  being  guilty  of  larceny.  OJtUt  v.  Earlymne^ 
4  Blackford,  460. 

2.  {Same.)  If  the  defendant  in  such  action  plead  in  justification 
that  the  words  are  true,  he  cannot  sustain  his  plea  without  proof, 
to  the  satisfaction  of  the  jury,  that  the  plaintiff  was  guilty  of  the 
offence  charged.     lb. 

3.  {Same.)  Words  spoken  in  another  state,  actionable  at  common 
law,  are  actionable  in  Indiana.  Linville  v.  Earlywine^  4  Black- 
ford, 469. 

TRESPASS.  {Against  survivor  of  two.)  Where,  in  an  action 
of  trespass  against  two  persons  for  an  injury  done  by  a  dog  of 
which  they  were  alleged,  in  the  declaration,  to  be  the  owners, 
one  of  the  defendants  died,  it  was  held,  that  the  action  might  be 
sustained  against  the  other  defendant  without  proving  that  the 
deceased  defendant  was  a  part  owner  of  the  dog,  and  conse« 
quently  that  the  declaration  of  the  deceased  (which  was  admit- 
ted in  evidence  to  prove  that  fact)  that  he  and  the  other  defend- 
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ant  were  joint  owners,  was  immaterial,  there  being  other  evi« 
dence  to  prove  the  ownership  of  the  surviving  defendant.  Bud* 
dingtan  v.  Shearer,  22  Pick.  427. 

TROVER.  {Demand.)  If  a  purchase  of  goods  is  effected  by 
means  of  fraudulent  representations  on  the  part  of  the  vendee, 
the  vendor  may  maintain  trover  for  the  goods  against  the  ven- 
dee, without  a  previous  demand.  Tkurston  v.  Blanchard,  22 
Pick.  18. 

2.  {Same,)  So  if  the  fraudulent  vendee  gives  his  own  negotiable 
note  for  the  price  of  the  goods,  the  vendor  may  maintain  such 
action  without  a  previous  tender  of  the  note,  provided  the  note 
has  not  been  negotiated  but  remains  in  his  hands  and  is  pro- 
duced at  the  trial  to  be  surrendered  to  the  defendant.     lb. 

TRUST.  {Creneral  charity,)  Where  property  was  given  by  a 
testator  to  a  trustee  for  the  purpose  of  maintaining  public  lec- 
tures, to  be  delivered  in  Boston,  for  the  promotion  of  the  moral, 
intellectual  and  physical  instruction  and  education  of  the  inhab- 
itants of  such  city,  without  limitation  as  to  time,  and  the  testator 
provided  for  a  perpetuation  of  the  trust  and  for  a  perpetual  suc- 
cession of  trustees,  and  prescribed  a  mode  in  which  the  accounts 
of  the  trust  should  be  kept  and  audited,  and  without  reference 
to  the  provisions  of  the  probate  laws,  and  appointed  a  perpetual 
board  of  visiters  of  such  trust,  it  was  held,  that  this  was  not  a 
gift  in  trust  for  any  person  or  persons,  within  the  meaning  of 
revised  statutes,  c.  69,  ^  1,  it  being  for  a  purpose  of  general 
chcurity,  and  that  the  trustee  was  not  obliged  to  give  bond  pur- 
suant to  such  statute,  before  entering  upon  the  execution  of  the 
trusts.     Lowell,  Appellant,  Sfc.  22  Pick.  215. 

2.  {Creation  of.)  If  A  purchase  land  with  B's  money,  and  take 
the  conveyance  in  his  own  name,  he  holds  Ihe  land  in  trust  for 
B  ;  and  the  land  so  held  is  liable  for  the  debts  of  the  cestui  que 
trust.     Blair  v.  Bass,  4  Blackford,  539. 

3.  {Same.)  Such  a  trust  may  be  established  by  parol  testimony, 
even  against  the  answer  of  the  trustee.  In  such  case,  however, 
the  bill  must  be  supported  not  only  by  two  witnesses,  or  by  one 
witness  and  corroborating  circumstances,  but  the  testimony 
must  be  clear  and  should  be  received  with  great  caution.    lb. 
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4.  (Same,)  It  cannot  be  shown  bj  parol  evidence,  in  order  to  es- 
tablish a  trust  in  real  estate,  that  the  person  having  the  legal 
title  purchased  the  estate  with  his  own  money  for  the  use  of 
another :  that  would  be  to  overturn  the  statute  of  frauds.     lb. 

TRUSTEE  PROCESS.  {Negotiable  se^^trUy.)  One  summoned 
under  the  trustee  process,  made  answer,  that  certain  negotiable 
notes  had  been  lef^  with  him  by  the  defendant  for  collection, 
and  that  he  had  given  an  accountable  receipt  promising  to  ac- 
count for  the  proceeds  to  the  defendant  or  bearer ;  that  a  part 
of  the  notes  had  been  collected  and  was  in  the  hands  of  the 
respondent  at  the  time  of  the  service  of  the  writ ;  and  that  he 
had  been  called  upon  to  pay  the  whole  of  the  proceeds  to  one 
R.,  who  produced  the  receipt,  claiming  to  be  the  bearer.  It  was 
held,  that  the  receipt  was  not  a  negotiable  security,  because  not 
a  promise  to  pay  a  certain  sum ;  and  as  it  did  not  appear  that  it 
had  been  duly  assigned  before  the  service  of  the  trustee  process, 
the  respondent  was  charged  as  trustee.  Fiske  v.  Witt  and  TV., 
22  Pick.  83. 

2.  (Aasignment.)  Where  a  citizen  of  another  state  executed 
therein  an  assignment  of  his  goods  there  situated,  to  a  citizen  of 
Massachusetts,  in  trust  for  the  payment  of  his  creditors,  most  of 
whom  lived  in  such  other  state,  to  which  assignment  the  creditors 
were  not  parties,  but  which  nevertheless,  by  the  law  of '  such 
other  state,  was  a  valid  assignment,  and  the  goods  were  never 
brought  into  Massachusetts,  it  was  held,  that  the  assignee  was 
not  liable  to  be  charged  there  for  the  goods,  on  a  trustee  process 
sued  out  by  one  of  the  creditors,  a  citizen  of  Massachusetts. 
Wales  V.  Alden  and  TV.,  22  Pick.  245. 

S.  (Plea.)  One  summoned  on  a  trustee  process  returnable  in  the 
county  of  Sufiblk,  pleaded  in  abatement,  that  at  the  time  of 
suing  out  and  service  on  him  of  the  writ,  he  dwelt  in  the  county 
of  Norfolk,  and  did  not  dwell  in  the  county  of  Suffolk,  and  that 
at  that  time  none  of  the  parties  then  named  in  the  writ  as  trus- 
tees, dwelt  in  the  county  of  Suffolk.  It  was  held,  that  the  plea 
was  not  double,  and  that  it  concluded  rightly  with  a  verification. 
Hooper  v.  JellUon  and  TV*.,  22  Pick.  250. 
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4.  (Service.)  The  fiervice  of  a  trustee  process  on  a  trustee  living 
out  of  the  county  where  the  writ  is  returnable,  is  void  or  voida- 
ble, if  the  writ  do  not  contain  the  name  of  a  trustee  living  in  the 
county  where  it  is  returnable,  and  the  subsequent  insertion  of 
such  a  name  before  the  writ  is  served  on  the  principal  defend- 
ant, will  not  cure  the  defect.     lb. 

5.  {Doubt.)  It  seems,  that  the  rule  that  one  summoned  under  the 
trustee  process  is  to  be  charged  as  trustee  if  he  leaves  it  doubt- 
ful whether  he  has  goods,  effects  or  credits  of  the  principal 
defendant,  is  to  be  applied  only  to  the  case  where,  upon  some 
part  of  his  answers  which  he  fails  to  explain,  he  appears  prima 
facie  to  have  such   goods,  effects  or  credits  in   his  hands. 

Shearer  v.  Handy,  22  Pick.  417. 

WAGER.  If  goods  be  won  on  a  wager  respecting  the  result  of 
a  presidential  election,  and  be  delivered  to  the  winner,  the  loser 
cannot,  either  at  common  law  or  under  our  statute,  sustain  an 
action  against  the  winner  for  the  price  of  the  goods.  M*Hatton 
V.  Bales  and  another j  4  Blackford,  63. 

2.  Such  a  wager  is  illegal,  and  if  the  goods  be  not  delivered  to  the 
winner,  he  is  without  remedy.    lb. 

WITNESS.  (Competency.)  Although  the  effect  of  a  husband's 
testimony  may  be  to  increase  a  fund  given  to  trustees  for  the 
use  and  benefit  of  his  wife,  and  the  income  of  which  is  to  be 
paid  over  to  her  for  her  sole  use  and  upon  her  own  receipts 
under  her  hand,  he  is  not  therefore  an  incompetent  witness,  his 
interest  being  contingent.     Dyer  v.  Homer ,  22  Pick.  253. 

2.  (Ltdian.)  An  Indian  is  not  a  competent  witness  under  the  sta- 
tute of  the  state :  but  the  supreme  court  cannot  presume  that  a 
witness,  admitted  as  competent  in  a  circuit  court,  was  an  Indian, 
merely  because  he  was  the  principal  chief  of  an  Indian  nation. 
Harris  v.  Doe  d.  Bamett  and  another,  4  Blackford,  369. 

8.  (ImpeachmejU  of.)  If  a  witness  be  impeached  by  proof  of  his 
having  previously  made  statements  inconsistent  with  his  testi- 
mony, he  may  be  corroborated  by  evidence  of  other  statements 
made  by  him  in  accordance  with  his  testimony.  Otherwise,  if  he 
has  not  been  thus  impeached.  Coffin  v.  Anderson,  4  Black.  395. 
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4.  {Maker  of  note.)  The  maker  of  a  promissory  note  is  a  com- 
petent witness  for  the  plaintiff,  in  an  action  by  the  assignee 
against  the  assignor,  involving  the  validity  of  the  consideration 
of  the  note.     Fosdick  v.  SUurlmck,  4t  Blackford,  417. 


III.— MISCELLANEOUS    CASES. 

CASE   OF   CERTAIN   ALLEGED  FUGmVES   FROM   JUSTICE,  DEMANDED  BY 
THE  GOVERNOR  OF  MASSACHUSETTS  OF  THE  GOVERNOR  OF  MAINE. 

On  the  29th  of  January,  the  ^remor  of  Maaaachusetta,  under  the  proviaiona 
of  the  2d  section,  4th  article  of  the  conatitution  of  the  United  Statea,  made  a 
requiaition  upon  the  governor  of  Maine,  to  deliver  up  two  peraona  alleged  to 
be  fugitives  from  the  juatice  of  that  atate  and  then  residing  in  the  latter.  The 
agent  authorized  to  receive  them,  exhibited  a  copy,  duly  authenticated,  of  an 
indictment  found  against  them  in  the  municipal  court  of  Boston,  for  a  con- 
spiracy to  cheat,  and  obtaining  goods  by  means  of  false  and  fraudulent  pre- 
tences. The  governor  of  Maine,  thereupon,  in  pursuance  of  the  directions 
of  statute  March  20, 1838,  instituted  an  investigation  ;  and  satisfactory  proof 
being  produced,  that  the  persons  charged  were  fugitives  from  justice,  a  war- 
rant was  iaaoed  for  their  apprehenaion.  But  one,  however,  waa  arreated,  and 
he,  the  same  day,  made  hia  escape ;  and  had  not  been  retaken  at  the  time  of 
thia  hearing. 

In  thia  stage  of  the  case,  several  of  the  citizens  of  Thomaston  sent  a  petition 
to  the  governor,  aaking^  that  the  warrant  might  be  recalled, — whereupon  a 
day  was  fixed  and  due  notices  issued,  for  a  hearing  of  all  concerned  upon  this 
application. 

At  the  hearing,  which  waa  on  the  26th  of  February,  the  honorable  John 
Holmes  appeared  aa  counsel  for  the  accused,  and  Jonathan  P.  Rogers  and 
Henry  C.  Lowell^  esquires,  against  them.  Much  evidence  was  introduced  on 
both  sides,  having  a  supposed  bearing  on  the  question  of  the  alleged  fleeing 
from  justice,  after  which  the  case  waa  elaborately  and  ably  argued  by  Mewrs. 
Hdmes  and  Rogers. 

The  following  ia  a  aketchof  the  opinion  of  governor  Fairfield,  written  out 
since  its  delivery : 

There  being  no  question  in  mj  mind  in  regard  to  the  power  to 
recall  the  warrant  which  has  been  issued  in  this  case,  should  cir- 
cumstances justify  it,  I  acceded  readily  to  an  application  for  a 
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hearing  of  the  parties,  inasmuch  as  the  first  examination  was,  as 
such  cases  must  generally  be,  ex  parle^  and  because,  notice  to  the 
accused  cannot  now  cause  what  at  first  it  might  have  induced,  the 
escape  of  the  prisoners.  Questions  are  also  frequently  occurring 
under  this  provision  of  the  constitution,  and  I  was  glad  to  avail 
m3r8elf  of  the  light  which  other  and  abler  minds  could  shed  on  a 
subject  involving  difficulties  of  great  moment,  and  which,  it  is 
feared,  when  presented  in  cases  relating  to  a  peculiar  species  of 
property,  may  have  a  tendency  to  distdrb  the  harmony  of  the 
union. 

The  words  of  the  2d  section  of  the  4th  article  of  the  constitution 
of  the  United  States,  are  as  follows :  '^  A  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  flee  from  jus- 
tice, and  be  found  in  another  state,  shall,  on  the  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  state  having  jurisdiction  of  the  crime." 

The  constitution,  of  which  the  foregoing  is  a  section,  I  took  an 
oath  to  support,  when  entering  upon  the  discharge  of  my  official 
duties,  and  if  the  warrant  in  this  case  properly  issued,  no  consid- 
erations addressing  themselves  to  the  feelings  merely,  should  have 
any  weight  in  inducing  its  recall. 

An  objection  to  the  exercise  of  this  power  on  die  part  of  the 
executive,  has  been  drawn  by  the  counsel  for  the  accused,  from 
that  provision  of  the  constitution  of  this  state,  which  secures,  to 
the  accused,  '^  in  all  criminal  prosecutions,"  the  right  to  a  trial 
"  by  a  jury  of  the  vicinity."  The  term  "  vicinity  "  in  this  place 
I  have  always  regarded  as  applying  to  the  place  where  the  oflence 
was  committed,  rather  than  to  the  residence  of  the  offender.  And 
in  this  view,  if  the  provision  had  any  applicability  to  the  case,  it 
would  seem  to  defeat  the  position  in  support  of  which  it  was  cited. 
But  I  apprehend  it  is  clear,  that  this  provision  was  intended  to 
apply  solely  to  offences  committed  within  the  jurisdiction  of  this 
state,  and  prosecuted  in  our  own  courts.  If  it  was  designed  to  go 
farther  than  this,  and  to  contravene  the  provision  of  the  constitu- 
tion of  the  United  States  before  cited,  it  would  of  course  be 
entirely  nugatory,  the  latter  being  the  paramount  law. 
15* 
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An  objection  is  also  attempted  to  be  drawn  from  that  provision 
of  the  constitution  of  this  state,  which  prohibits  the  executive  from 
^  marching  or  conveying  any  of  the  citizens  out  of  the  state,  without 
their  consent  or  that  of  the  legislature,  unless,"  ^.  But  I  cannot 
regard  it  as  of  any  force, — for  this  provision  relates  solely  to  the 
powers  of  the  governor  as  commander  in  chief  of  the  militia,  over 
the  citizens  while  doing  duty  in  a  military  capacity,  and  has  no 
application  whatever  to  a  case  like  that  under  consideration.  If, 
however,  it  were  otherwise,  it  would  be  a  sufficient  reply  to  say, 
that  the  legislature  has  given  its  '^  consent,"  by  passing  the  act  of 
March  20,  1838,  the  2d  section  of  which,  is  as  follows :  "  Be  it 
further  enacted,  that  when  a  demand  shall  be  made  upon  the 
executive  authority  of  this  state  by  the  executive  of  any  other 
state,  in  any  case  authorized  by  the  constitution  and  laws  of  the 
United  States,  for  the  delivery  over  of  any  fugitive  from  justice, 
charged  in  such  state  with  treason,  felony,  or  other  crime,  and  the 
governor  shall  be  satisfied,  on  investigation  of  the  grounds  of  such 
demand,  and  that  the  same  is  made  conformable  to  law  and  ought 
to  be  complied  with,  he  shall  issue  his  warrant  under  the  seal  of 
the  state,  authorizing  the  agent,  who  may  make  such  demand, 
either  forthwith,  or  at  such  time  as  shall  be  designated  in  the  war- 
rant, to  take  and  transport  such  person  to  the  line  of  this  state  at 
the  expense  of  such  agent,"  6sc. 

But  the  great  questions  in  this  case,  are  those  which  arise  out  of 
a  construction  of  the  constitution  of  the  United  States.  And  in 
the  first  place,  it  is  maintained  by  counsel  that  the  provision  in 
question  was  intended  to  embrace  those  cases  only,  in  which  the 
accusation  had  been  made  prior  to  the  fleeing  from  jurisdiction. 
The  adoption  of  such  a  construction,  I  apprehend,  would  involve 
consequences  of  a  serious  character,  inasmuch  as  it  would  leave  a 
large  class  of  cases  wholly  unprovided  for.  If  one  was  about  to 
commit  an  offence,  which  would  render  flight  necessary,  is  it  not 
probable  that  he  would  make  such  arrangements  as  would  enable 
him  to  accomplish  his  object  before  resort  could  be  had  to  judicial 
process  against  him.  Public  justice,  except  when  stimulated  by 
private  injury^  is  often  slow  in  pursuing  crime.    The  flight  of  guilt 
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and  fear,  is  generally  as  rapid,  as  the  "  law's  delay ''  is  proyerbial. 
By  such  a  construction,  the  true  object  of  this  provision  is  not 
attained,  which  is,  to  cause  ofienders  against  law  to  be  arrested 
and  punished,  and  to  render  all  attempts  to  avoid  the  penalty  of 
the  law  by  fleeing,  unsuccessful.  How,  may  I  ask,  is  that  object 
affected,  in  any  way,  by  the  order  of  time  in  which  the  fleeing 
and  the  arrest  shall  have  taken  place  ?  Is  a  man  any  the  more 
meritorious,  in  the  eye  of  the  law,  for  the  agility  which  he  has 
displayed  in  effecting  his  escape  ?  On  the  contrary,  if  any  dis- 
crimination is  to  be  made,  it  would  seem  rather  that  it  should  be 
in  favor  of  the  individual  who  remains  within  the  jurisdiction  of 
the  courts  having  cognizance  of  the  offence,  willing  to  abide  the 
result  Is  it  probable  that  if  an  amendment,  embodying  the  posi- 
tion now  taken  by  counsel,  had  been  proposed  in  the  convention 
that  framed  the  constitution,  it  would  have  been  adopted  ?  If  not, 
neither  should  it  be  adopted  by  construction.  It  would  be  disre- 
garding one  of  the  commonest  principles  of  interpretation,  and  be 
making  the  framers  of  that  instrument  say  indirectly,  what  they 
would  not  have  said  directly,  and  what  is  manifestly  inconsistent 
with  the  main  object  they  had  in  view. 

No  authority  has  been  cited  in  support  of  this  position  but  the 
letter  of  governor  Kent  to  governor  Gilmer,  of  Georgia,  under  date 
of  June  26,  1838.  But,  however  much  I  may  approve  of  some  of 
the  doctrines  maintained  in  that  letter,  I  cannot  yield  my  assent  to 
this.  Indeed,  it  is  put  forth  doubtingly  by  governor  Kent,  and  not 
as  a  matter  about  which  he  had  fully  reflected  and  come  to  a  clear 
and  satisfactory  conclusion. 

The  next  position  assumed  by  counsel,  is,  that  this  provision  of 
the  constitution  was  intended  to  apply  not  to  every  crime,  but 
only  to  those  of  a  high  and  aggravated  nature.  This,  I  think, 
would  be  a  limitation  of  the  terms  of  the  constitution,  altogether 
unwarrantable.  The  phraseology  used,  is,  "  treason,  felony,  or 
other  crime  ;  "  not  other  crimes  of  a  high  and  aggravated  nature, 
but  crimes  in  their  absolute  and  unqualified  sense.  A  recurrence 
to  the  circumstances  under  which  this  provision  was  adopted,  will 
be  found  strongly  corroborative  of  this  view.     In  the  old  articles 


Digitized  by 


Google 


230  Jurisprudence.  [Oct 

of  coDfederation,  the  provision  corresponding  to  the  one  under 
consideration,  the  following  terms  were  used,  '^  treason,  felony,  or 
other  high  misdemeanor."  The  committee  who  drafted  and  re- 
ported the  constitution  to  the  convention,  adopted  the  same  phra* 
seology,  omitting  the  word  "  other."  In  the  convention,  the 
words  ^'  high  misdemeanor,"  were  stricken  out,  and  ^^  other 
crimes  "  substituted.  Now  why  this  change  ?  The  article  as  it 
formerly  stood,  it  seems,  was  in  almost  literal  conformity  to  the 
position  assumed  by  counsel.  Is  it  not  clear  that  the  term  was 
deemed  too  limited — that  it  was  seen  a  large  class  of  cases  would 
be  unprovided  for,  and  that  the  maintenance  of  law  in  the  states, 
and  the  punishment  of  offenders,  could  only  be  effected  by  enlarg- 
ing the  term,  and  making  no  distinction  whatever  between 
"  crimes."  In  Clark's  case,'  chief  justice  Savage  says :  "  It 
seems,  that  when  proceedings  are  instituted  by  the  comity  of 
nations,  they  apply  only  to  cases  of  great  atrocity,  or  deeply 
affecting  public  safety."  "  With  the  comity  of  nations  we  have 
at  present  nothing  to  do,  unless,  perhaps,  to  infer  from  it,  that  the 
framers  of  our  constitution  and  laws  intended  to  provide  a  more 
perfect  remedy ;  one  which  should  reach  every  offence*,  criminally 
cognizable  by  the  laws  of  any  of  the  states;  the  language  is, 
*'  treason,  felony,  or  other  crime ; "  the  word  crime  is  synonymous 
with  misdemeanor,'  and  includes  every  offence  below  felony,  pun- 
ished by  indictment  as  an  offence  against  the  public. 

It  also  suggested,  though  not  dwelt  upon,  apparently  with  much 
confidence,  that  this  provision  of  the  constitution  was  designed  to 
embrace  offences  against  persons,  rather  than  against  property, 
where,  in  most  instances,  it  is  alleged,  there  exists  a  civil  remedy. 
This,  however,  I  think  is  entirely  inadmissible,  inasmuch  as  it 
would  go,  not  merely  to  qualify  the  terms  used,  but  absolutely  to 
exclude  one  of  them — which  no  rule  of  interpretation  would  sanc- 
tion, where,  as  in  this  case,  the  terms  are  all  perfectly  consistent 
with  each  other.  The  term  ^^  felony  ''  is  as  applicable  to  offences 
against  the  rights  of  property,  as  to  those  against  persons.  Chan- 
cellor Kent,'  in  a  case  where  a  person  charged  with  larceny,  com- 

>  9  WendeU'f  R.  221.         '  4  Black.  Com.  5.         *  4  Johns.  Ch.  R.  113. 
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mitted  io  a  foreign  state,  was  brought  before  him  on  a  nmt  of 
habeas  corpus^  says,  ^^  crimes,  which  strike  deeply  at  the  rights  of 
property,  and  are  inconsistent  with  the  safety  and  harmony  of 
commercial  intercourse,  come  within  the  mischief  to  be  prevented, 
and  within  the  necessity  as  well  as  equity  of  the  remedy.  If  lar- 
ceny may  be  committed  and  the  fugitive  protected,  why  not  com- 
pound larceny,  as  burglary  and  robbery — and  why  not  forgery 
and  arson  ?  They  are  all  equally  invasions  of  the  rights  of  pro- 
perty.''  This  reasoning  applies  with  equal  force  to  a  case  arising 
under  the  constitution. 

It  is  urged  that  there  must  rest  in  the  executive  upon  whom  the 
demand  is  made,  some  discretionary  power  upon  this  subject,  and 
that  the  consequences  would  be  enormous  and  intolerable,  if  the 
governor  was  absolutely  obliged  to  deliver  up  a  citizen  to  be  trans- 
ported from  one  end  of  the  union  to  another,  to  be  tried  for  the 
breach  of  a  city  by-law,  or  other  trifling  offence.  But  it  is  not  to 
be  conceded  that  offences  of  this  description  are  in  legal  accep- 
tation, '^  crimes  '*  though  if  it  were  so,  I  apprehend  that  the  con- 
sequences so  seriously  deprecated,  would  not  necessarily  follow. 
Our  security  in  the  first  instance,  would  be  in  the  discretion  which 
may  properly  be  exercised  by  the  governor,  solicited  to  make  the 
requisition.  In  regard  to  this,  there  is  nothing  imperative.  The 
governor  may  or  may  not  make  the  requisition  as  he  may  deem 
most  in  accordance  with  the  demands  of  public  interest  And  it 
is  not  to  be  presumed,  that  he  would  issue  one  where  the  offence 
was  of  a  trifling  character,  especially  as  the  expense  of  transport- 
ing a  fugitive  from  one  jurisdiction  to  another,  is  at  the  expense  of 
the  state  making  the  demand.  The  states  have  not  only  this  secu- 
rity for  their  citizens,  but  another  still  stronger,  in  the  right  which 
each  has,  of  determining  the  fact,  whether  a  person  charged,  be  a 
fugitive  from  justice  or  not.  For  it  would  require  strong  proof,  to 
satisfy  the  executive,  that  a  person  had  fled  from  one  state  to 
another  to  avoid  the  payment  of  a  small  fine,  or  punishment  for 
some  trifling  offence,  that  fact,  not  being  regarded  as  proved, 
simply  by  the  production  of  the  indictment 

Another  position  taken  by  the  counsel  for  the  accused,  is,  that 
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the  term  ''  person"  in  the  constitution  is  synonymous  with  citizen, 
and  that,  therefore,  the  executive  authority  of  a  state  has  the  right 
only,  to  demand  the  delivery  over,  of  its  own  citizens,  who  may 
have  committed  offences  there,  and  fled  to  other  states.  To  the 
correctness  of  this,  however,  I  cannot  bring  my  mind  to  assent 
Such  a  construction  would  be  defeating  the  very  object  of  the 
provision.  That  object,  I  apprehend,  was,  as  before  stated,  to 
secure  the  punishment  of  oflenders,  generally,  and  to  prevent  a 
state  from  becoming  a  place  of  refuge  for  rogues,  and  not  to  pro- 
vide for  the  arrest  and  punishment  of  a  particular  class  of  oflenders, 
and  that  class  to  be  determined  by  the  accidental  and  unimportant 
circumstance  of  a  man^s  residence.  The  vindication  of  a  violated 
law  of  a  state,  and  the  well-being  of  a  community,  would  seem  to 
require  that  a  criminal  should  be  arrested  and  punished  whether  a 
citizen  or  a  stranger.  What  is  necessary  for  the  welfare  of  one 
state  in  this  particular,  is  for  all,  and  it  is  reasonable  that  what  a 
state  demands  of  others,  it  should  be  willing  to  yield  to  others, 
under  like  circumstances. 

The  consequences  of  establishing  the  doctrine  contended  for  by* 
counsel,  are  not  to  be  contemplated  without  alarm.  Persons  resid- 
ing near  the  borders  of  adjoining  states,  might  fire  each  others^ 
dwellings,  and  be  guilty  of  all  sorts  of  enormities,  with  perfect 
impunity,  if  they  were  so  fortunate  as  to  get  a  few  rods  one  way 
or  the  other,  as  the  case  might  be,  before  being  arrested  by  the 
authorities  of  the  state,  in  which  the  oflence  is  committed.  New 
Hampshire  could  not  demand  a  citizen  of  Maine,  whatever  crimes 
he  might  commit  there,  and  the  authorities  of  this  state  could  not 
try  and  punish  him,  because  no  oflence  would  have  been  com- 
mitted against  our  laws.  Such  consequences  must  have  been  fore- 
seen by  the  framers  of  the  constitution,  who  were  men  as  remark- 
able for  their  sagacity  as  their  regard  for  law  and  good  order. 
And  it  is  reasonable  to  suppose,  that  they  intended  to  guard  against 
them,  in  this  provision  of  the  constitution. 

It  is  urged  that  we  are  bound  to  protect  our  own  citizens,  instead 
of  transporting  them  out  of  the  state,  to  be  tried  by  foreign  tribu- 
nals.    But  while  one  citizen  is  protected,  in  the  way  proposed, 
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what  sort  of  protection  should  we  be  affording  to  all  the  other 
citizens,  especially  those  living  upon  the  border,  exposing  them, 
as  they  would  be  exposed,  to  the  depredations  of  all  the  rogues  in 
the  union. 

The  last  point  made  by  the  counsel  for  the  accused,  upon  the 
construction  of  this  article  of  the  constitution,  is  one  of  great  im- 
portance, and  on  which  I  entirely  concur  with  him,  to  wit,  that 
the  executive  making  the  demand  is  bound  to  furnish  satisfactory 
evidence  that  the  accused  has  fled  from  justice.  It  is  not  every 
person  who  has  committed  an  oflence  in  one  state  and  is  found  in 
another,  who  is  to  be  delivered  up,  but  the  words  are,  '^  a  person 
efaarged  in  any  state  with  treason,  felony  or  other  crime,  who  shall 
have  fled  from  justice,"  dec.  He  must  both  have  been  charged 
and  have  fled,  in  order  to  bring  the  case  within  the  terms  of  the 
constitution,  and  one  is  as  necessary  to  be  proved  as  the  other. 

This  has  been  settled  by  the  justices  of  our  supreme  judicial 
court,  in  a  case  occurring  in  1837,  in  which  their  opinion  was  re- 
quested by  the  then  governor  of  the  state.  The  demand  was  for 
a  person  who  was  indicted  in  another  state  for  fraud  committed  in 
the  sale  of  lands,  and  the  court  say,  "  In  their  opinion  it  is  the 
duty  of  the  executive  of  this  state,  to  cause  to  be  delivered  over 
to  the  agent  of  another  state,  at  the  request  of  the  executive 
thereof,  a  citizen  of  this  state,  charged  by  indictment  with  the 
fraud  before  set  forth,  which,  being  indicted  in  such  state,  may  be 
presumed  to  be  there  regarded  as  a  crime,  if  the  executive  of  this 
state  is  satisfied,  that  such  citizen  has  fled  from  justice  from  the 
state  making  the  demand,  and  not  otherwise." 

But  admitting  this,  a  question  of  some  difiiculty  remains,  as  to 
what  will  constitute  a  fleeing  within  the  meaning  of  the  constitu- 
tion. It  has  been  contended  by  the  counsel  opposed  to  the  recall 
of  the  warrant,  that  whenever  a  person  is  legally  charged  with  the 
commission  of  treason,  felony  or  other  crime  in  one  state,  and  is 
found  in  another,  that  is  sufiicient  evidence  of  a  fleeing  from  jus- 
tice. To  show  that  this  position  is  untenable  let  us  suppose  a  case* 
A  person  commits  an  oflence,  (say  larceny)  in  this  state,  where  he 
continues  subsequently  to  reside  for  several  years,  engaged  in  his 
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usual  avocation,  the  offence  being  a  matter  of  public  notoriety,  and 
no  one  attempting  in  any  way  to  disturb  him  by  a  prosecution. 
He  then  removes  to  the  state  of  Greorgia,  with  his  family  and  pro- 
perty, going  away,  not  clandestinely,  but  openly,  in  the  day-time, 
and  by  the  usual  mode  of  conveyance.  He  continues  his  residence 
in  Georgia  for  several  years,  pursuing  his  regular  business  there, 
and  demeaning  himself  in  all  respects  as  a  good  citizen.  Can  this 
roan  properly  be  considered  as  a  fugitive  from  justice,  and  should 
the  authorities  of  Georgia  surrender  him  to  be  returned  to  this 
state  to  be  tried  on  an  indictment,  procured,  perhaps,  by  a  personal 
enemy,  and  for  an  offence  committed  some  twenty  years  before  ? 
This  may  be  a  strong  case,  but  it  tests  the  principle  involved.  It 
is  admitted  that  he  is  guilty  of  the  crime  of  which  he  stands 
charged,  and  he  is  found  within  another  jurisdiction,  and  if  this  be 
regarded  as  sufficient,  according  to  the  argument  of  counsel,  then 
the  person  in  the  case  supposed,  must  be  delivered  up,  the  governor 
having  nothing  to  do  but  to  see  that  a  copy  of  the  indictment  is 
duly  authenticated.  I  cannot  concur  in  the  supposed  correctness 
of  these  views,  but  on  the  contrary,  am  of  the  opinion  that  all  the 
circumstances  should  be  inquired  into  in  relation  to  the  commission 
of  the  offence,  the  subsequent  conduct  of  the  accused,  the  time 
and  manner  of  his  leaving  the  state  having  jurisdiction  of  his 
offence,  6cc.,  6cc.,  in  order  to  determine  the  question  whether  he 
has  fled  to  avoid  a  prosecution.  This  principle  or  right  being 
establbhed,  each  case,  of  course,  will  be  determined  by  its  own 
peculiar  circumstances.  While  some  will  be  clear  and  obviously 
within  the  purview  of  the  constitution,  others  will  be  doubtful, 
leaving  ample  room  for  honest  minds  to  differ.  Ck>nfining  myself 
to  what  may  be  considered  as  having  a  bearing  upon  the  case  in 
question,  I  am  clearly  of  the  opinion  that  where  one  is  conscious 
of  having  committed  "  treason,  felony  or  other  crime "  in  one 
state,  and  leaves  that  state,  knowing  that  by  remaining  he  is  sub- 
ject to  a  prosecution,  a  sufficient  time  not  having  elapsed,  or  other 
circumstances  occurred  to  remove  all  reasonable  apprehension  of 
a  prosecution,  he  may  fairly  be  regarded  as  a  fugitive  from  jus- 
tice, within  the  meaning  of  the  fourth  article  of  the  constitution. 
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Without  recapitulating  the  facts  which  haye  heen  proved  in  this 
case,  I  am  constrained  to  say,  that  they  appear  to  me  to  bring  the 
case  within  the  rule  I  have  laid  down,  and  consequently  that  the 
warrant  was  properly  granted  and  ought  not  now  to  be  recalled. 

It  would  have  afforded  me  great  pleasure,  if  the  facts  would 
have  permitted  me  to  arrive  at  a  different  result.  It  is  natural, 
that  our  sympathies  should  be,  to  some  extent,  enlisted  in  favor  of 
our  own  citizens  ;  besides,  I  am  free  to  say,  that,  in  my  opinion, 
this  right  under  the  constitution,  of  demanding  fugitives  from  jus- 
tice, has  been,  in  frequent  instances,  perverted  to  mere  mercenary 
purposes,  dragging  men  from  one  state  to  another,  and  subjecting 
them  to  the  fear  of  punishment  in  a  penitentiary,  in  order  to  coerce 
the  payment  of  a  debt  by  the  relatives  of  the  accused,  who  per- 
haps were  poorly  able  to  endure  such  a  diminution  of  their  means 
of  subsistence,  but  who  would  prefer  poverty  to  disgrace.  I  have 
therefore  when  called  upon  to  act  officially  in  these  cases,  looked 
into  them  scrutinizingly  if  not  suspiciously,  and  have  in  most  in- 
stances refused  both  to  make  a  requisition  upon  the  executive 
government  of  other  states,  and  to  issue  warrants  for  the  appre- 
hension and  delivery  over  of  persons  found  residing  here.  But 
when  a  case  occurs  in  which  all  the  preliminary  requirements  are 
made  out,  and  the  case  falls  clearly  within  the  provisions  of  the 
constitution,  I  cannot,  without  violating  a  strong  sense  of  di^ty,  and 
disregardbg  my  oath  of  office,  refuse  to  issue  a  warrant. 

It  is  insisted,  that  if  the  warrant  in  this  case  be  not  recalled,  it 
will  be  the  duty  of  the  executive  to  deliver  up  Philbrook  and  Kel- 
leran  to  the  authorities  of  Georgia,  as  it  is  alleged,  there  is  no 
distinction  in  the  two  cases.  But,  with  deference,  it  appears  to 
me  there  is  a  very  wide  difference.  In  that  case,  the  accused, 
taking  the  facts  as  reported  by  my  predecessors,  were  not  con- 
scious while  in  Georgia  of  having  committed  any  offence,  and  did 
not  leave  there,  knowing  that  by  remaining,  they  were  liable  to  a 
prosecution.  On  the  contrary,  it  would  seem,  that  they  were  not 
aware  that  the  slave  was  on  board  their  vessel  until  after  they  had 
been  several  days  at  sea,  when  they  found  him  in  the  hold,  where 
be  had  secreted  himself  prior  to  the  sailing  of  the  vessel.     If  the 
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case  now  under  consideration  does  not  differ  from  the  one  alluded 
to,  then  I  have  totally  misconceived  the  mass  of  evidence  which 
has  been  introduced. 


In  the  Prerogative  Court  of  Canterbury. 

Maroh  1, 1839. 

IN  THE  GOODS  OF  BETTY  EUSSELL,  WIDOW. 

Practice  in  pleading  foreign  law. 

The  deceased  died  on  the  24th  of  September,  1838,  having 
shortly  before  executed  a  testamentary  paper  relative  to  her  pro- 
perty in  France,  which  was  invalid  by  the  law  of  that  country.  A 
notarial  certificate  was  produced  of  the  law  of  France  on  this  point 

Sir  H.  Jenner. — ^Are  we  in  the  habit  of  receiving  notarial  copies 
as  to  foreign  law  ? 

Addams^  D.,  supporting  the  motion  for  limited  administration. 
The  certificate  refers  to  the  specific  i^rticle  in  the  Code  Napoleon. 

Sir  H.  Jenner, — I  think  it  probable  that  the  law  has  been  truly 
stated  ;  but  this  must  not  be  understood  as  a  precedent  for  receiv- 
ing notarial  certificates  as  to  foreign  law  :  all  other  courts  require 
the  law  to  be  regularly  verified.  If  you  have  looked  at  the  code 
Napoleon,  and  find  it  truly  stated,  you  may  take  a  limited  admin* 
istration.  Understand,  that  I  do  not  admit  this  merely  as  a  notarial 
certificate,  but  as  the  affidavit  of  a  person  skilled  in  the  foreign 
law.  

February  22, 1840. 
IN   THE   GOODS   OF   MAEIE    DE   BLANCO. 
Pleading  foreign  law. 
This  was  a  motion  for  a  grant  of  administration  to  the  effects  of 
a  foreigner  dying  abroad  intestate,  by  the  law  of  the   foreign 
country,  which  was  set  forth  in  a  certificate  of  two  foreign  law- 
yers, attested  before  a  notary.    . 

Sir  H,  Jenner. — ^The  court  cannot  take  the  law  in  this  form ;  it 
must  be  pleaded  in  the  usual  manner.  In  a  former  case,  (in  the 
goods  of  Betty  Russell,)  reported  above,  the  court  went  out 
of  its  way,  and,  under  the  circumstances,  admitted  a  notarial 
certificate  ;  but  it  expressly  said  it  must  not  be  made  a  precedent, 
and  that  the  law  must  be  pleaded  in  the  usual  way. 
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New  York.  The  legislature  of  this  state,  at  its  sixty*third 
session,  commencing  in  January  last,  passed  three  hundred  and 
eighty-seven  statutes,  and  several  joint  resolutions. 

Masters  in  chancery j  after  the  expiration  of  their  office,  are 
allowed  to  complete  business  commenced  before.     Chap.  38. 

Married  women.  The  life  of  a  husband  may  be  insured  by  his 
wife,  for  her  own  benefit,  and  free  from  any  claim  of  the  creditors 
or  representatives  of  the  husband.     Chap.  80. 

Where  a  married  woman  has  an  inchoate  right  of  dower  in  any 
lands  sold  under  a  judgment,  or  divided  under  a  decree  of  parti- 
tion, the  value  of  such  right  is  to  be  ascertained  by  the  court,  and 
the  amount  thereof  paid  or  secured.  The  same  proceedings  are 
required,  where  one  has  a  vested  or  contingent  interest  in  such 
lands.    Chap.  177. 

FttgUioes  from  service  or  labor.  The  claim  to  the  service  of 
an  alleged  fugitive, — ^his  identity, — and  the  fact  of  his  escape, — 
are  to  be  tried  by  a  jury,  instead  of  the  manner  provided  in  the 
revised  statutes.    Chap.  225. 

Acknowledgment  of  deeds.  The  appointment  of  commissioners, 
in  other  states,  to  take  the  acknowledgment  and  proof  of  deeds 
and  other  instruments,  and  to  administer  oaths^  is  authorized  by 
chap.  290. 

Kidnapping,  The  governor  is  authorized  to  take  such  measures, 
as  he  may  deem  necessary,  to  procure  the  delivery  and  restoration 
of  persons  transported  out  of  the  state,  for  the  purpose  of  being  held 
in  slavery,  or  seized  and  imprisoned  upon  the  pretence  that  they 
are  slaves.    Chap.  375. 
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Fees.  The  fees  for  services  in  courts  of  law,  and  for  the  fore- 
closure of  mortgages  io  chancery,  are  regulated  by  chapters  342 
and  386. 

Ohio.  The  ^^  acts  of  a  general  nature,*'  passed  by  the  thirty- 
eighth  general  assembly  of  Ohio,  which  commenced  its  session  in 
December  last,  occupy  two  hundred  octavo  pages,  and  those  ^^  of 
a  local  nature  **  as  many  more. 

Juries,  In  civil  actions  brought  before  justices  of  the  peace, 
except  in  those  which  are  now  triable  by  a  jury,  either  of  the  par- 
ties may  require  a  trial  by  jury,  provided  the  defendant  shall  dispute 
the  plaintiff's  claim,  or  the  plaintiff  the  defendant's  defence.  Feb. 
14,  1840. 

Steamboats.  Proceedings  for  the  collection  of  claims  against 
steamboats  and  other  water  crafts  are  regulated  by  a  statute  passed 
Feb.  26,  1840. 

Divorce  and  alimony.  The  supreme  court  is  declared  to  have 
the  sole  cognizance  of  granting  divorces  for  the  following  causes : 

First,  where  either  of  the  parties  had  a  former  wife  or  husband 
living  at  the  time  of  solemnizing  the  second  marriage  ;  second, 
when  either  of  the  parties  shall  have  been  wilfully  absent  from  the 
other  three  years ;  third,  adultery ;  fourth,  impotency ;  fiAh,  ex- 
treme cruelty ;  sixth,  fraudulent  contract ;  seventh,  gross  neglect 
of  duty ;  eighth,  habitual  drunkenness  for  three  years ;  ninth, 
where  either  party  has  been,  or  shall  hereafter  be  sentenced  to 
imprisonment  and  actually  imprisoned  in  the  penitentiary  of  this 
state,  or  in  the  penitentiary  or  state  prison  of  any  other  state  or 
territory  of  the  United  States,  or  the  district  of  Ck>lumbia,  for  any 
violation  of  the  laws  of  the  United  States  ;  or  where  either  party 
has  been  or  shall  hereaAer  be  sentenced  to  imprisonment,  and 
actually  imprisoned  in  the  penitentiary  of  this  state,  for  any  viola- 
tion of  the  criminal  laws  of  this  state,  or  in  the  penitentiary  or 
state  prison  of  any  of  the  United  States  or  either  of  the  territories 
thereof,  or  the  district  of  Ck>lumbia,  for  any  crime  or  offence 
against  the  laws  of  either  of  said  states,  territories  or  district  of 
Columbia :  provided,  such  crime  or  offence  against  the  laws  of 
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such  state,  territory,  or  district  of  Ck>luinbia  be  of  the  same  charac- 
ter or  grade  as  is  or  may  be  by  the  laws  of  this  state  punished  by 
imprisonment  in  the  penitentiary :  and,  provided  also,  that  all 
applications  for  divorce,  under  the  ninth  clause  of  this  section, 
shall  be  made  during  the  imprisonment  of  the  adverse  party. 
March  6, 1840. 

Exemptions  from  execution.  Each  person  who  has  a  family  is 
entitled  to  hold  the  following  property  exempt  from  execution  or 
sale,  for  any  debt,  damages,  fine,  or  amercement,  to  wit :  first,  the 
wearing  apparel  of  such  family,  the  beds,  bedsteads  and  bedding 
necessary  for  the  use  of  such  family ;  one  stove  and  pipe,  used 
either  for  cooking  or  for  warming  the  dwelling  house  ;  an  amount 
of  fuel  sufficient  for  the  peribd  of  sixty  days,  actually  provided 
and  designed  for  the  use  of  such  family ;  secondly,  one  cow,  or  if 
the  debtor  own  no  cow,  household  furniture,  to  be  selected  by  the 
debtor,  not  exceeding  fifteen  dollars  in  value  ;  two  swine,  or  the 
pork  therefrom,  or  if  the  debtor  own  no  swine,  household  or  kitchen 
furniture  to  be  selected  by  the  debtor,  not  exceeding  six  dollars  in 
value ;  six  sheep,  the  wool  shorn  from  them,  and  the  cloth  or  other 
articles  manufactured  therefrom,  or  in  lieu  of  such  sheep,  house- 
hold or  kitchen  furniture,  to  be  selected  by  the  debtor,  not  excee^f- 
ing  ten  dollars  in  value,  and  sufficient  food  for  such  animals,  when 
owned  by  the  debtor,  for  the  period  of  sixty  days ;  thirdly,  the 
bibles,  hymn  books,  psalm  books,  testaments  and  school  books 
used  in  the  family,  and  all  family  pictures ;  fourthly,  any  amount 
of  provisions  actually  prepared  and  designed  for  the  sustenance  of 
such  family,  not  exceeding  forty  dollars  in  value,  to  be  selected 
by  the  debtor,  and  such  other  articles  of  household  and  kitchen 
furniture,  or  either,  necessary  for  the  debtor  and  his  family,  and 
to  be  selected  by  the  debtor,  not  exceeding  thirty  dollars  in  value ; 
fiAhly,  the  tools  and  implements  of  the  debtor,  necessary  for  car- 
rying on  his  trade  or  business,  whether  mechanical  or  agricultural, 
to  be  selected  by  him,  not  exceeding  fifly  dollars  in  value.  March 
9,1840. 

Wills.  The  several  laws  relating  to  wills  are  revised  and  con- 
solidated in  a  statute  passed  March  23,  containing  seventy-four 
sections. 
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Settlement  of  tstates.  An  act,  passed  March  23,  1840,  to  pfo> 
vide  for  the  settlement  of  the  estates  of  deceased  persons,  contains 
a  revision  and  reenactment  of  all  the  prior  laws  on  the  subject,  in 
two  hundred  and  forty-eight  sections,  arranged  in  ten  parts. 

Kbntuckt.  The  statutes  passed  by  the  general  assembly  of 
Kentucky,  at  the  December  session,  16S9,  amount  to  four  hundred 
and  thirty-six  in  number,  and  are  mostly  of  a  private  or  local 
nature. 

Intestates  without  heirs.  The  estates  of  persons  dying  intestate 
without  heirs  or  distributees  are  vested  in  the  commonwealth  with- 
out office  found.    Chap.  86. 

Fugitives  from  justice.  Proceedings  for  the  apprehension  of 
offenders  from  other  states,  and  of  offenders  absconding  from  Ken- 
tucky, are  regulated  by  chap.  180. 

Concealment  of  slaves.  Free  negroes,  mulattoes  and  Indians, 
harboring  or  concealing  a  runaway  slave,  or  enticing  away  any 
slave,  or  advising  a  slave  to  abscond,  are  liable  to  be  punished  by 
thirty-nine  lashes  on  the  bare  back.    Chap.  194. 

Idiots  and  lunatics.  Inquisitions  of  idiocy  and  lunacy  are  to  be 
made  in  open  court,  and  the  idiot  or  lunatic  to  be  brought  in  for 
the  inspection  and  examination  of  the  jurors,  unless,  by  reason  of 
ill  health,  or  incapability  of  control,  the  party  cannot  safely  be 
brought  into  court.    Chap.  279. 

Descent  and  distribution.  The  mother  of  a  bastard  child  is 
made  capable  to  inherit  and  take  by  descent  or  distribution  the 
property  of  such  child ;  and  brothers  and  sisters  of  the  same 
mother,  bom  out  of  wedlock,  to  inherit,  d^c.,  from  each  other,  as 
though  bom  in  wedlock.     Chap.  356. 

'  Indiana.  The  general  assembly  of  Indiana,  at  its  session, 
which  commenced  December  2,  1889,  passed  seventy-three  acU 
of  a  general  nature. 

Amalgamation  of  whites  and  hl^uks.  Marriages  between  negroes, 
mulattoes,  and  persons  having  one  eighth  part  of  negro  blood,  with 
whites,  are  prohibited  under  the  penalty  of  fine  and  imprisonment 
in  the  staters  prison.    Chap.  14. 
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Elections.  PalmiDg  tickets  upon  a  voter  who  cannot  read,  differ- 
ent from  those  desired,  with  intent  to  deceive,  <Scc.  is  punishable  by 
fine.     Chap.  47. 

Insane  persons.  When  complaint  is  made  on  oath  to  a  justice 
of  the  peace,  that  any  person  is  insane  and  dangerous  to  the  com- 
munity, the  justice  is  required  to  summon  a  jury  to  inquire  inU> 
the  truth  of  the  complaint ;  and,  if  they  find  it  true,  the  justice  is 
to  appoint  some  one  to  take  charge  of  the  insane  person.  Chap. 
S2. 

Temmessee.  The  general  assembly  of  this  state,  at  the  session 
thereof,  which  commenced  in  October,  1839,  and  terminated  in 
January,  1840,  passed  one  hundred  and  sixty-two  acts  and  fifteen 
joint  resolutions. 

Prison  bounds.  The  prison  bounds  for  the  confinement  of 
debtors  in  each  county  are  established  at  one  mile  square,  including 
the  courthouse  and  jail.     Chap.  6. 

Proof  and  acknowledgment  of  deeds  and  other  instruments.  An 
act  to  provide  for  the  probate  and  registration  of  deeds  and  other 
instruments,  enacts : 

§  1.  That  deeds  of  every  description  may  be  proved  by  two 
subscribing  witnesses,  or  acknowledged  and  recorded,  and  may 
then  be  read  in  evidence ; 

§  2.  That  deeds  executed  beyond  the  limits  of  the  United  States 
may  be  proved  or  acknowledged  before  a  notary  public,  or  before 
any  consul,  minister,  or  ambassador  of  the  United  States,  or  before 
a  commissioner  of  the  state  ; 

§  3.  That  the  governor  may  appoint  commissioners  in  other 
states  and  in  foreign  countries  for  the  proof,  ^.  of  deeds  ; 

^  4.  Affidavits  taken  as  above,  as  to  pedigree  or  heirship,  may 
be  received  as  evidence,  by  executors  or  administrators,  or  in  re- 
gard to  the  partition  and  distribution  of  property  or  estates. 

The  other  sections  of  this  importcmt  statute  relate  to  matters  of 
detail.    Chap.  26. 

Aliens.  Aliens,  declaring  their  intention  to  become  naturalized, 
are  forthwith  entitled  to  hold  and  dispose  of  real  estate,  and  to 
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transmit  the  same  to  their  heirs,  as  if  they  were  native  citizens. 
Chap.  35. 

Laws  of  other  states.  The  courts  of  Tennessee  are  authorized 
to  take  notice  of  the  statutes  and  laws  of  the  other  states  of  the 
union,  as  contained  in  the  public  printed  statute  book  of  any  state 
or  territory.     Chap.  45. 

Descent  and  distribution.  When  a  child  or  heir  is  advanced, 
by  a  gift  of  real  or  personal  estate,  either  in  the  lifetime  of  the 
ancestor,  or  by  a  testamentary  provision,  such  advancement  is  to 
be  brought  into  contribution,  in  the  partition  and  distribution  of  the 
real  and  personal  estate.     Chap.  48. 

Divorce.  Divorces  may  be  granted  in  favor  of  females  remov- 
ing  from  other  states,  and  residing  in  Tennessee  for  two  years,  in 
the  case  of  a  malicious  and  unreasonable  abandonment  by  the 
husband  for  two  years ;  and  also  where  the  husband  has  been 
guilty  of  any  of  the  acts  constituting  good  cause  for  divorce  by 
the  laws  of  Tennessee,  notwithstanding  such  abandonment  or 
cause  of  divorce  occurred  in  some  other  state.    Chap.  54. 

Connecticut.  Among  the  forty  public  acts  of  the  legislature 
of  this  state,  passed  at  its  May  session,  1840,  we  find  the  fol- 
lowing : 

Book'deht.  The  action  of  book  debt  is  made  a  concurrent 
remedy  with  the  action  of  assumpsit  for  use  and  occupation. 
Chap.  8. 

Laws  and  decisions  of  other  states.  The  reports  of  the  judicial 
decisions  of  other  states  and  countries  may  be  judicially  noticed 
by  the  courts,  as  evidence  of  the  common  law  of  such  states  or 
countries,  and  of  the  judicial  construction  of  the  statutes  or  other 
laws  thereof.     Chap.  9. 

Elections  and  registration.  By  chapters  nineteen  and  twenty, 
provision  is  made  for  the  registration  of  voters,  and  the  conduct- 
ing of  elections. 

Partition  is  authorized  between  a  surviving  cotenant  of  an  estate 
in  common  or  joint-tenancy,  and  the  devisee  of  a  deceased  co- 
tenant,  where  there  is  a  contingent  interest  therein  by  way  of 
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remainder,  substitution,  or  executory  devise,  limited  to  any  other 
person  born  or  unborn.     Chap.  21. 

Waste.  Tenancies  for  years  or  for  life,  created  by  the  act  of 
the  parties,  do  not  authorize  the  commission  of  waste,  any  more 
than  tenancies  created  by  the  act  of  the  law.     Chap.  22. 

Guardianship.  All  persons,  whether  of  full  age  or  not,  (except 
married  women,  whose  husbands  are  living)  may,  by  will  legally 
executed  to  pass  real  estate,  appoint  guardians  to  their  minor 
children  bom  or  unborn.     Chap.  27. 

Days  of  grace.  Where  the  third  day  of  grace,  on  a  note  or 
bill,  falls  upon  a  fast  or  thanksgiving  day,  such  note  or  bill  is  pay- 
able on  the  second  day  of  grace.    Chap.  32. 

New  Jersey.  Among  the  acts  of  the  sixty-fourth  general 
assembly  of  New  Jersey,  at  its  first  and  second  sittings,  in  Octo- 
ber, 1839,  we  find  none  of  general  interest  and  importance. 

Mississippi.  The  laws  and  joint  resolutions,  passed  at  a  session 
of  the  legislature  of  this  state,  held  in  January  and  February, 
1840,  amount  to  one  hundred  and  eighty-seven  in  number. 

Execution.  Whenever  an  execution  is  levied  upon  any  property, 
real  or  personal,  it  is  to  be  first  appraised,  and  then  ofiTered  for  sale 
by  auction  at  two  thirds  the  appraised  value  ;  but  if  a  sale  is  not 
effected,  further  proceedings  are  to  be  stayed  for  a  year,  at  which 
time,  the  property  is  to  be  sold  for  the  most  it  will  bring.   Chap.  6. 

Imprisonment  for  debt.  No  person  can  be  imprisoned  for  debt, 
under  any  pretence,  unless,  upon  issue  submitted  to  a  jury,  it  is 
found  that  the  debtor  has  been  guilty  of  fraud  in  concealing  his 
property.     Chap.  8. 

Chancery.  When  the  chancellor  is  incompetent  to  sit  in  a 
cause,  by  reason  of  interest  or  otherwise,  the  parties  are  required, 
by  their  counsel,  to  select  and  agree  upon  some  member  of  the 
bar,  to  sit  as  chancellor  in  the  cause  ;  and,  if  they  do  not  make 
such  selection,  the  court  is  to  select  four  members  of  the  bar, 
from  whom  one  shall  be  chosen  by  lot.    Chap.  11. 
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Steamboats.  The  remedies  and  forms  of  proceeding,  against 
steamboats  and  other  watercraf\s,  are  regulated  by  chap.  72. 

Foreign  insurance  offices^  or  branches  thereof,  located  in  Missis- 
sippi, are  exempted  from  taxation,  and  placed  upon  the  same  foot« 
ing  with  similar  offices  in  the  state.     Chap.  105. 

Counsellors  at  law.  Any  person,  who,  upon  examination  by  one 
of  the  supreme  or  circuit  judges,  or  the  chancellor,  is  found  ^^  to 
possess  a  competent  share  of  law  knowledge,  and  to  be  of  good 
charactei*,^*  may  be  licensed  to  practise  in  all  the  courts  of  law 
and  equity.    Chap.  197. 

LoxrisuNA.  The  acts  and  resolutions  of  the  second  session  of 
the  fourteenth  legislature  of  Liouisiana,  passed  in  the  month  of 
January  last,  amount  to  one  hundred  and  twenty-six.  Very  few 
of  them  are  of  public  interest 

Disturbance.  The  disturbing  of  any  peaceable  assembling  of 
the  people  is  punishable  by  fine  and  imprisonment.     No.  10. 

Slaves,  An  act  to  prevent  slaves  from  being  transported  or 
conducted  out  of  the  state,  against  the  will  of  their  owners,  pro* 
vides  as  follows : 

^  1.  Whenever  a  slave  is  found  on  board  of  any  vessel,  without 
the  written  consent  of  the  owner,  the  owners,  master,  and  captain 
are  presumed  to  have  received  such  slave,  with  the  intention  of 
depriving  the  master  thereof ;  and  this  presumption  can  only  be 
destroyed  by  the  testimony  of  at  least  two  witnesses,  not  employed 
in  the  vessel,  and  by  corroborating  circumstances. 

^^  2  and  4.  The  owner,  master,  and  captain  are  responsible, 
in  such  case,  for  a  fine  of  five  hundred  dollars,  for  each  slave ; 
and  they  are  also  made  liable  in  solido  and  individually,  for  such 
fine  and  the  value  of  the  slave,  together  with  damages. 

^  3.  The  owner  of  the  slave  has  a  lien  upon  the  vessel,  for 
such  fine,  value,  and  damages.    No.  80. 

Imprisonment  for  debt  is  abolished,  in  all  cases,  except  where 
the  creditor,  his  agent,  or  attorney,  shall  make  oath,  that  he  verily 
believes  the  debtor  is  about  to  depart  permanently  from  |he  state, 
without  leaving  in  it  sufficient  property  to  satisfy  the  debt.  No. 
117. 
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Maryland.  The  statutes  passed  by  the  general  assembly  of 
Maryland,  at  the  session  thereof  which  terminated  in  March  last, 
are  two  constitutional,  forty  general,  and  two  hundred  and  ninety- 
eight  local ;  joint  resolutions,  sixty-nine. 

Railroads.  Intentional  obstruction  of  railroads  is  made  punish- 
able by  imprisonment  in  the  penitentiary ;  and  if  death  ensue 
therefrom,  it  is  murder.     Chap.  10. 

Deeds  in  foreign  countries.  Consuls  and  vice-consuls  of  the 
United  States  are  authorized  to  receive  the  acknowledgment  of 
deeds  and  other  instruments,  executed  in  foreign  countries.  Chap. 
13. 

Foreign  insurance  companies.  Agents  of  foreign  insurance 
companies  are  required  to  pay  a  tax  of  two  per  centum  upon  the 
amount  of  all  premiums  received.     Chap.  25. 

Domestic  slavery.  The  institution  of  domestic  slavery  }S  de- 
clared to  exist  and  to  be  lawful  in  Maryland,  in  order  that  it  may 
be  conveniently  proved  in  other  states.     Chap.  42. 

PsNif  SYLVANiA.  Among  the  public  acts  of  the  general  assembly 
of  this  state,  passed  in  the  session  of  1886-9,  we  find  only  one  of 
general  interest,  namely,  an  act  relating  to 

Elections^  in  which  the  whole  election  law  is  revised  in  one 
hundred  and  seventy-four  sections,  divided  into  ten  parts.  No. 
192. 

The  legislative  acts  of  1889-40  will  be  noticed  in  our  next 
number. 
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1. — On  International  Copyright^  in  a  Letter  to  the  Hon.  WiUiam 
C.  Preston^  Senator  of  the  United  States,  Suum  Cuique.  By 
Francis  Libber.  Wiley  &  Pulnam,  New  York  and  London, 
1840. 

Two  questions,  connected  with  the  subject  of  copyright,  have 
recently  occupied  the  public  attention,  namely  :  first,  in  regard  to 
the  further  continuance  and  better  protection  of  the  author^s  right; 
and  secondly,  the  protection  of  the  author^s  right  (whatever  it  may 
be)  in  a  foreign  country,  or  of  a  foreign  author^s  in  our  own.  In 
reference  to  the  first  of  these  questions,  and  in  some  degree  also 
to  the  other,  it  is  important  to  consider  the  nature  of  an  author's 
right  in  his  work.  If  the  author's  right  is  one  of  property,  it  may 
be  urged  with  a  very  great  show  of  justice  and  plausibility,  that  the 
laws  ought  to  afford  him  adequate  protection  for  its  enjoyment. 
But  this  argument  is  by  no  means  conclusive,  of  itself ;  unless  it 
be  also  admitted,  that  the  public  have  no  rights  in  anything,  incon- 
sistent with  the  owner's  exclusive  right  of  property.  If,  on  the 
other  hand,  the  author  is  simply  entitled  to  remuneration  for  ser- 
vices rendered  to  the  public,  the  extent  and  value  of  that  remu- 
neration may  be  more  rightfully  determined  and  regulated  by 
law  ;  and  may  in  some  cases,  perhaps,  fall  short  of  the  protection 
commonly  afforded  to  property.  In  this  country,  the  nature  of  an 
author's  right,  at  least  for  all  practical  purposes,  has  been  deter- 
mined by  the  federal  constitution  ;  which  recognises  only  the 
right  of  an  exclusive  privilege  to  multiply  copies  and  publish  them 
for  a  limited  period.  It  would  seem,  therefore,  that,  except  as  an 
abstract  and  purely  theoretical  question,  it  is  idle  for  us  to  discuss 
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the  nature  of  an  author^s  right ;  since,  in  whatever  light  we  may 
regard  it,  it  canpot  constitutionally  be  protected  in  the  same  man- 
ner that  a  right  of  property  is.  When,  however,  the  question  •at 
issue  does  not  relate  to  the  nature  of  the  protection  to  be  afibrded, 
but  to  the  class  of  authors  to  whom  it  shall  be  granted,  the  subject 
of  the  author^s  right  seems  to  haye  still  less  relevancy.  And  this 
brings  us  to  the  work  before  us,  in  which  Mr.  Lieber  argues  for 
the  extension  of  copy-right  to  foreign  authors,  on  the  ground  that 
an  author^s  work  is  his  property;  an  argument,  which,  if  the 
remarks  we  have  just  made  are  well  founded,  is  nearly  immaterial 
to  the  question.  Of  what  consequence,  indeed,  is  it,  whether  an 
author^s  right  is  that  of  property  or  of  remuneration,  when  we  are 
considering  the  propriety  of  extending  the  same  protection  to  a 
foreign  author,  who  chooses  to  publish  his  book  in  this  country, 
that  we  accord  to  our  own  citizens  ?  The  issue  raised  by  Mr. 
Lieber  is  entirely  beside  the  real  question  ;  and  the  argument, 
which  he  has  taken  so  much  pains  to  elaborate,  would  be  better 
employed  in  favor  of  an  amendment  of  the  federal  constitution. 

From  what  we  have  just  said,  as  well  as  from  what  we  have 
elsewhere  remarked,  our  readers  will  readily  infer,  that  we  do 
not  look  upon  an  author^s  right  as  a  right  of  property.  We  con- 
sider it  as  one  of  remuneration  only  ;  and  we  will  add,  that  we 
know  of  nothing  more  preposterous  and  absurd,  than  the  passion, 
(for  we  cannot  call  it  by  any  other  name),  which  some  authors 
have,  for  calling  literary  works  property.  We  desire,  a^  much  as 
any  one,  to  see  the  rights  of  authors  amply  and  adequately  pro- 
tected ;  but  we  beg  of  them  not  to  put  their  claims  upon  the  false 
and  untenable  ground  of  a  right  of  property.  Let  us  not  be  mis- 
understood. We  do  not  mean  to  say,  that  the  right  of  an  author 
ought  not  to  be  assimilated  by  positive  enactment  to  that  of  pro- 
perty ;  but  we  do  undertake  and  mean  to  say,  that,  in  the  absence 
of  positive  enactment,  it  is  not  and  cannot  be  so.  Since  we  have 
said  thus  much  on  this  subject,  we  will  conclude  our  remarks,  with 
indicating  the  nature  and  mode  of  investigation,  which,  in  our 
opinion,  it  would  be  necessary  to  pursue,  in  order  to  determine 
whether  an  author^s  right  m  his  work,  independent  of  all  legisla- 


Digitized  by 


Google 


248  Critical  Notices.  [Oct 

tion,  can  be  regarded  at  one  of  property.  To  do  this,  we  mutt 
aacertain^  in  the  first  place,  what  are  the  natural  attributes  of  pro- 
perty (for  property  exists  independently  of  all  positive  legislation) ; 
and  then  inquire  whether  these  attributes  are  to  be  found  in  a 
literary  work.  If  we  find  them  aU  there,  we  shall  be  authorized 
to  say,  that  an  author's  right  is  one  of  property  ;  but  if  any  one  of 
them  is  wanting,  the  author's  right,  whatever  it  may  be,  is  surely 
not  that  of  property.  We  ought,  in  justice  to  Mr.  Lieber,  to  add, 
that  his  pamphlet  is  written  with  his  usual  ability,  and  contains 
many  interesting  views,  which  are  well  worth  a  perusal,  though 
we  cannot  give  our  assent  to  the  doctrines  which  he  advances,  or 
approve  of  the  manner  in  which  he  investigates  his  subject. 

2. — Reports  of  Cases  argued  and  determined  in  the  Supreme 
Judicial  Court  of  Massachusetts.  By  Theron  Metcalf.  Vol. 
I.    No.  1.    Boston :  Charles  C.  Little  and  James  Brown.    1840. 

When  we  announced  the  appointment  of  Mr.  Metcalf  to  the 
office  of  reporter  of  the  decisions  of  the  supreme  judicial  court  of 
Massachusetts,  we  ventured  to  predict,  that  the  publication  of  his 
first  volume  would  constitute  an  era  in  the  art  and  mystery  of 
reporting  ;  and,  we  are  happy  now  to  say,  that  our  prediction  is 
in  the  fair  way  of  accomplishment.  We  will  not  disparage  the 
Works  of  any  other  of  the  numerous  and  able  laborers  in  this  de- 
partment,'(and  many  skilful  and  successful  reporters  there  have 
been  and  are) ;  but  we  can  most  truly  and  conscientiously  say, 
that  this  number  of  Mr.  Metcalf  ^s  reports  exhibits  all  the  excel- 
lencies and  none  of  the  defects  (that  we  have  yet  discovered)  of 
the  other  American  reporters.  If  any  of  our  readers  should  be 
inclined  to  question  the  truth  of  such  wholesale  commendation,  we 
have  only  to  say,  that  we  have  examined  the  number  before  us 
most  thoroughly,  and  we  intend  to  declare  our  opinion  plainly  and 
decidedly.  Mr.  Metcalfs  predecessor  was  certainly  one  among  the 
best  of  the  American  reporters ;  but  Mr.  Metcalf  has  evidently 
improved  even  upon  his  almost  faultless  model,  in  some  respects ; 
and,  in  particular,  in  condensing  the  marginal  abstracts  into  a 
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narrower  compass,  and  stating  the  facts  of  his  cases  somewhat 
more  succinctly.  In  the  typographical  execution  of  the  work, 
(embracing,  besides  the  correction  of  the  press,  many  little  me« 
chanical  matters,  which  noost  authors  think  unworthy  of  their 
notice),  this  volume  excels  all  other  American  reports  that  we 
have  seen.  The  reputation  and  usefulness  of  the  court,  whose 
decisions  are  thus  promulgated,  will  at  least  be  sustained,  if  not 
extended,  by  Mr.  Metcalfs  labors. 

3. — Reports  of  Cases  argued  and  determined  in  the  Supreme  Court 
of  Judicature  of  the  Stale  of  Indiana,  With  tables  of  the  cases 
and  principal  matters.  By  Isaac  Blackford,  A.M.  one  of  the 
judges  of  the  court.  Vol.  IV.  Containing  the  cases  from  May 
term,  1835,  to  May  term,  1838,  both  inclusive.  Indianapolis  : 
Printed  by  Stacy  &  Williams.     1840. 

Among  the  best  American  reports,  so  far  as  the  preparation  of 
the  cases  is  concerned,  we  may  reckon  the  volumes  of  judge 
Blackford,  of  the  supreme  court  of  Indiana,  whose  fourth  volume, 
recently  published,  is  before  us.  We  may  add,  also,  that  the 
opinions  are  creditable  to  the  court  and  bar  of  that  state.  The 
notes  of  the  reporter  add  much  to  the  value  of  the  reports.  The 
index  is  full  and  satisfactory.  We  have  inserted  the  most  inter- 
esting cases  in  our  digest  of  American  cases,  contained  in  the  pre- 
sent number. 

4. — Introduction  to  Ethics^  including  a  Critical  Survey  of  Moral 
Systems^  translated  from  the  French  of  Jouffroy,  By  William 
H.  Chaining.  In  two  volumes.  Boston :  Hilliard,  Gray  & 
Company.     1840. 

Our  readers  will  hardly  be  able  to  recognise,  under  the  above 
title,  Mr.  Joufiroy^s  work  on  Natural  Law,  the  original  of  which 
we  noticed  in  a  former  number  of  our  journal,  and  of  which,  the 
present  work  professes  to  be  a  translation.  Mr.  Joufiroy^s  work  'w 
entitled  Prolegomena  to  Natural  Rights  or,  perhaps,  we  should 
rather  say.  Introduction  to  Natural  Law ;  and  we  are  entirely  at 
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a  I068  to  understand,  why  Mr.  Channing  has  presumed  to  change 
it  for  that  above  given.  We  do  not  see  what  better  right  a  trans- 
lator has  to  change  the  title  of  his  author^s  book,  than  a  printer  or 
publisher  would  have.  In  fact,  a  translator  is  nothing  more  or 
less  than  a  publisher  of  the  work  in  a  different  language.  There 
may  be  reasons,  why  a  change  should  be  made,  and,  if  so,  they 
should  be  given;  but,  in  the  present  case,  none  whatever  are 
assigned  in  the  translator's  long  preface.  We  have  other  and 
graver  faults,  besides  the  change  of  title,  with  which  to  reproach 
the  translator.  He  seems,  in  some  instances,  to  have  miscon- 
ceived his  author's  meaning,  and,  in  others,  to  have  perverted  it 
We  regret  much,  that  a  translation  of  a  work  like  Jouffroy's 
should  be  obnoxious  to  the  censures  which  we  feel  ourselves 
compelled  to  bestow  upon  this ;  but  we  cannot,  in  justice  to  the 
author,  or  to  ourselves,  speak  in  terms  of  unqualified  commenda- 
tion of  Mr.  Channing's  labors.  In  our  next  number,  we  shall 
resume  the  subject,  and  point  out  instances  of  the  defects  to  which 
we  have  alluded. 

5. — A  Catalogue  of  Law  Books  published  and  for  sale  by  Charlbs 
C.  Little  &  James  Brown.  College  Buildings,  No.  112 
Washington  Street.     Boston.     1840. 

Since  the  publication  of  the  law  catalogue  of  these  gentlemen, 
three  years  since,  they  have  made  great  additions  to  their  stock, 
both  by  reprints  and  new  publications.  But,  besides  a  list  of 
works  for  sale,  the  giving  of  which  is  of  course  the  principal 
object  of  a  bookseller's  catalogue,  this  little  work  contains  a  com- 
plete list  of  the  American  reports,  compiled  from  late  numbers  of 
the  Jurist,  a  catalogue  of  English  reports  and  republications  of 
them  in  a  condensed  form  in  this  country,  and  alphabetical  lists  of 
the  American  and  English  reporters,  with  the  number  of  volumes 
reported  by  each,  and  the  abbreviations  made  use  of  in  referring 
to  them.  The  prices  annexed  do  not  vary  materially,  we  believe, 
from  those  of  the  former  catalogue,  except  in  the  case  of  new  edi- 
tions or  republications  of  old  works.  Among  other  new  and  cheap 
works,  interesting  to  the  lawyer,  we  notice  the  publishers'  corn- 
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plete  edition  (indeed,  the  only  complete  one,  either  English  or 
American)  of  Burke^s  works,  in  nine  volumes,  for  the  very  mode- 
rate price  of  eighteen  dollars. 

6. — The  Statutes  of  the  State  of  Mississippi  of  a  public  and  general 
nature^  with  the  constitutions  of  the  United  States  and  of  this 
State :  and  an  appendix  containing  acts  of  congress  affecting 
land  titles^  naluralizaiion^  4*^.,  and  a  manual  for  clerks^  she- 
riffs^  and  justices  of  the  peace.  Compiled  by  V.  E.  Howard  & 
A.  Hutchinson.  By  authority.  New  Orleans :  E.  Johns  & 
Co.     1840. 

Though  this  work  purports  to  be  published  "  by  authority,"  we 
are  left  in  doubt,  how,  when,  and  by  what  authority,  it  was  com- 
piled ;  and,  consequently,  whether  it  would  de  deemed  authentic 
in  any  court  of  justice  ;  which  is  the  more  to  be  regretted,  inas- 
much as  the  work  appears  to  be  well  done.  The  plan  of  Black- 
stone  has  in  general  been  followed  in  the  arrangement. 

7. — The  Practice  of  the  Courts  of  Xing'* s  Bench^  and  Common 
Pleas^  in  personal  actions  and  ^tctment :  to  which  are  added 
the  Law  and  Practice  of  Extents ;  and  the  Rules  of  Courts  and 
modem  decisions  in  the  Exchequer  of  Pleas.  By  William 
TiDD,  Esq.  In  two  volumes.  Third  American  from  the  ninth 
London  edition.  With  notes  of  recent  English  statutes  and  deci- 
sions. By  Francis  J.  Troxtbat.  Philadelphia  :  Robert  H. 
Small.     Minor  Street,  1840. 

The  ninth  English  edition  of  this  valuable  work  was  published 
by  the  author  in  1828,  with  such  alterations  and  additions  as  had 
become  necessary  in  consequence  of  the  enactment  of  several 
new  statutes,  and  the  publication  of  some  eight  hundred  new  deci- 
sions Ob  questions  of  practice  ;  and,  since  the  publication  of  that 
edition,  many  important  alterations  have  been  made  in  the  practice 
of  the  superior  courts  of  law  at  Westminster,  by  various  statutes, 
rules  of  court,  and  judicial  decisions.     The  changes  thereby  intro- 
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duced  into  practice  of  the  Eoglish  courts  are  thus  alluded  to  by 
Mr.  Troubat,  in  his  advertisemeat : 

"  The  principal  statutes,  by  which  these  alterations  were  effected,  are 
the  administration  of  justice  act,  (11  Geo.  IV.  &  1  W.  IV.  c.  70) ;  the 
speedy  judgment  and  execution  act,  (1  W.  IV.  c.  7);  the  examination  of 
witnesses  act,  (1  W.  IV.  c.  22);  the  interpleader  act,  (1  &  2  W.  IV. 
c.  58) ;  the  uniformity  of  process  act,  (2  W.  IV.  c  39) ;  and  the  law 
amendmeat  act,  (3  &  4  W.  IV.  c  42). 

"  In  pursuance  of  the  power  given  by  the  administration  of  justice 
act,  general  rules  were  made  by  all  the  judges,  io  Trinity  term,  1S31, 
and  Hilary  term,  1832.  The  rules  of  Trinity  term  chiefly  relate  to  the 
putting  in  and  justifying  of  special  bail ;  the  shortening  of  declarations 
in  actions  of  assumpsit,  or  debt,  on  bills  of  exchange,  or  promissory 
notes,  and  the  common  counts ;  the  delivery  of  particulars  of  the  plain- 
tiff*s  demand,  under  those  counts ;  the  time  for  delivering  declarations 
de  bene  esse;  the  service  of  declarations  in  ejectment;  the  time  for 
pleading;  rules  to  plead  several  matters;  and  judgment  o(non  pros,  &c 
The  object  and  intent  of  the  rules  of  Hilary  term  appear  to  have  been, 
to  assimilate  the  practice  of  the  different  courts,  and  to  render  the  pro- 
ceedings therein  more  expeditious,  and  less  expensive  to  the  suitors. 

"  Under  the  law  amendment  act,  general  rules  were  made  by  all  the 
judges  of  the  superior  courts  of  common  law  at  Westminster,  in  Hilary 
term,  1834 ;  which  having  been  laid  the  requisite  time  before  both  houses 
of  parliament,  came  into  operation  on  the  first  day  of  Easter  term  fol- 
lowing. These  rules,  which  may  be  considered  as  the  commencement 
of  a  new  era  in  pleading,  in  England,  are  of  two  kinds :  1st,  general 
rules,  relating  to  all  pleadings ;  and,  2dly,  rules  relating  to  pleadings  in 
the  particular  actions  of  assumpsit,  covenant,  debt,  detinue,  case,  and 
trespass. 

"  Some  additional  rules  were  also  made  by  the  judges,  in  pursuance 
of  the  law  amendment  act,  and  of  the  powers  given  them  by  the  admin- 
btration  of  justice  act,  relating  to  the  practice  of  the  courts,  in  Hilary 
term,  1834,  which  took  effect  on  the  first  day  of  Easter  term  following. 
These  rules  chiefly  relate  to  demurrers,  and  proceedings  in  error ;  and 
eontain  provisions  respecting  the  admission  of  written  documents. 

'*  The  present  edition  of  this  work  consists  of  the  ninth  of  the  author, 
with  so  much  of  the  new  practice  incorporated  in  notes,  as  was  thought 
to  be  of  interest  or  utility  in  this  country.  For  this  part  of  the  publica- 
tion, the  editor  is  chiefly  indebted  to  the  author's  most  recent  work  pub- 
lished in  1837,  entitled,  *  The  New  Practice  of  the  Courts  of  King's  Bench, 
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ComiDon  Pleas  and  Exchequer  of  Pleas,  in  Personal  Actions  and  Eject- 
ment.' The  judicial  decisions  of  the  courts  referred  to  in  that  work, 
are,  for  the  most  part,  founded  on  the  new  statutes  and  rules  of  court, 
and  as  a  whole,  the  system  thus  worked  up,  independently  of  its  philo- 
sophical merits,  has  but  little  in  it  useful  to  the  American  lawyer." 

The  name  of  Mr.  Troubat,  who  is  already  favorably  known  to 
our  readers  as  a  law  writer  and  editor,  and  who  has  himself  pub- 
lished a  successful  work  on  practice,  is  a  sufficient  guaranty  for 
the  correctness  and  value  of  his  share  in  the  preparation  of  this 
new  edition  of  an  old  and  favorite  work. 

8. — A  Digest  of  the  reported  Cases  decided  hy  the  Supreme  Court 
of  Errors  of  the  State  of  Connecticut^  from  1786  to  1888,  in- 
cJusive.  With  tables  of  the  names  of  the  Cases  and  of  the 
titles.  By  Thomas  Day.  Hartford  :  Published  by  T.  M.  Day, 
1840. 

This  work  comprises  Kirby's  reports  (one  volume) ;  Root's  (two 
volumes)  ;  Day's  (five  volumes) ;  and  Connecticut  reports  (twelve 
volumes)  ;  in  all,  twenty  volumes.  It  is  designed,  says  the  com- 
piler, ^^  to  answer  the  twofold  purpose  of  an  index  and  a  digest ; 
to  point  the  inquirer  to  the  objects  of  his  search,  and  to  present 
those  objects  in  a  condensed  and  systematic  form."  So  far  as  we 
have  examined  the  work,  it  seems  to  be  well  executed. 


We  commence,  in  the  present  number,  the  publication  of  the  long  promiwd 
articles  from  professor  Mittermaier,  on  the  criminal  legislation  of  Germany. 
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Commentaries  on  Equity  Pleading.  2d  Edition.  By  Joseph 
Story,  LL.D. 

"  In  preparing  this  edition  for  the  press,  I  have  availed  myself  of  the  oppor- 
tanity  of  revising  the  entire  text,  of  making  such  corrections  and  qualifications 
thereof,  as  a  more  thorough  examination  seemed  to  require,  and  of  adding 
such  illustrations  and  new  doctrines  as  the  authorities  published,  since  the 
former  edition,  have  brought  to  my  notice."    Author's  Preface. 

Commentaries  on  the  Conflict  of  Laws,  Foreign  and  Domestic. 
By  Joseph  Story,  LL.D.  Second  edition,  revised  and  greatly  en- 
larged. 

Reports  of  Cases  argued  and  determined  in  the  Circuit  Court  of 
the  United  States  for  the  first  Circuit.  By  Charles  Sumner,  Esq. 
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Published  by  G,  Sf  C,  Meriam^  Springfield^  MassackuseiU ; 

And  sold  by  Charles  C.  Little  &  James  Brown,  Boston  ;  W.  dc 
A.  Gould  ds  Co.,  Albany;  Gould  6i^  Banks;  Collins,  Keese  dt 
Co.,  and  Halsted  &  Voorhies,  New  York  ;  Grigg  &  Elliott ;  T.  dc 
J.  W.  Johnson,  and  Thomas,  Cowperthwaite  dc  Co.,  Philadelphia, 
and  all  law  booksellers. 

1.  Chitty's  Pleadings.     3  vols. 

2.  Chilly's  Precedents.  .  2  vols. 

**  The  Toluraes  will  be  eminently  valuable  and  uaeful.  The  forms  of  de- 
claration! will  be  found,  if  we  are  not  much  mistaken,  a  very  great  improve- 
ment upon  the  ancient  formi,  and  a  verj  acceptable  addition  to  our  preKot 
•tock.  *  *  The  notes  are  copious  and  valuable."  AmerUmn  Jurist  far 
January^  1840. 

*<  I  am  satisfied  that  it  is  a  very  valuable  compilation,  and  that  the  work 
on  Pleading  by  the  elder  Chitty  is  incomplete  without  it.  I  presume  that 
every  practitioner  acquainted  with  its  character  would  add  the  work  to  his 
library.*'— tfon.  E.  D.  hugrakam^  of  Philadelphia. 

**  This  work  seems  to  have  been  demanded  by  the  changes  introduced  of 
late  years  in  the  English  law  of  remedy.  •  •  •  The  work  we  doubt  not 
will  prove  a  valuable,  we  had  almost  said  an  indispensable  aid  to  the  American 
lawyer."— %/VbrtA  JJmerican  Rgfoienofor  AprH,  1840.  See  which  for  an  extend- 
ed notice  of  the  work. 

3.  Chitly's  Criminal  Law.  3  vols.  American  Notes  by  /.  C. 
Perkins^  Esq. 

4.  Chitty  on  Bills.     1  vol. 

5.  Chitty  on  Contracts.  1  vol.  From  a  new  and  greatly  en- 
larged English  edition.     Notes  by  Perkins, 

6.  Collyer  on  Partnership.  1  vol.  A  new  edition,  in  which 
notes  of  English  and  American  cases  are  brought  down  to  1830. 

"  Of  the  four  treatises,  (Watson,  Montague,  Gow  and  Collyer),  Collyer  is 
to  be  preferred." — Warreiis  Law  Studies. 

A  similar  opinion  has  been  professed  by  professor  Hitchcock,  of 
the  New  Haven  Law  School,  and  other  distinguished  gentlemen 
of  the  bar. 

7.  Barbour  and  Harrington^s  American  Equity  Digest.     3  vols. 

A  work  highly  recommended  by  chancellor  Walworth,  judge  Cowen,  chief 
justice  Savage,  professor  Hoffman,  of  the  Maryland  University,  Baltimore,  &c. 
Judcre  Cowen  says  of  it,  "  I  do  not  hesitate  to  say,  that  the  plan  cannot  be 
better  executed  than  it  has  been.  The  work  is  essentially  necessary  to  the 
chancery  practitioner." 
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JANUARY,    1841. 

ART.  I.— LAW  OF  CONTRACTS. 

No.  10. — Obligation  of  Contracts. 

Thb  constitution  of  the  United  States,  article  I.,  §  10, 
provides,  that  no  state  shall  pass  any  law  impairing  thQ 
obligation  of  contracts. 

The  reason  and  the  meaning  of  this  prohibition  are  to 
be  sought,  in  part  at  least,  in  the  history  of  the  country 
previously  to  the  adoption  of  this  constitution.  The 
finances  of  the  states,  and  the  ability  of  individuals,  had 
been  greatly  impaired  by  the  burdens  imposed  during  the 
war  of  the  revolution;  and  upon  the  establishment  of  peace, 
it  was  found,  that  all  the  sources  of  profit,  and  the  resources 
of  enterprize,  were  closed,  or  greatly  lessened,  by  the  de- 
pression of  property  and  the  pressure  of  private  and  public 
debt. 

Severe  and  urgent  embarrassments,  however  temporary 
they  may  be  supposed  to  be,  often  induce  individuals  and 
communities  to  resort  to  sinister  and  desperate  methods  of 
relief  Such  were  the  attempts,  in  this  instance.  The 
states  refused  to  redeem  their  paper,  issued  during  the 

VOL.  XXIV. — ^NO.  XLVHL  17 
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war;  and  tender  laws  were  passed,  compelling  creditors 
to  receive  worthless  or  very  insufficient  articles  in  payment 
of  their  dues.  Divers  equally  exceptionable  legislative 
shifts  and  devices  are  to  be  found  in  the  history  of  that 
period,  resorted  to  for  the  purpose  of  relieving  the  citizens 
and  the  states  from  the  performance  of  the  most  meritorious 
and  solemn  edgagements.  Shays's  rebellion,  in  Massachu- 
setts, was  excited  by  the  poverty  of  the  people,  and  their 
inability  to  pay  their  debts,  and  the  uniform  refusal  of  the 
legislature  to  emit  a  paper  currency,  subject  to  depreciation, 
and  to  be  a  tender ;  and  also  by  the  course  of  law  in  the 
collection  of  debts.  Lawyers  became  odious  to  debtors, 
(who  were  a  great  majority),  by  their  agency  in  enforcing 
the  law ;  and  the  effects  of  the  odium  then  raised  against 
them,  and  against  men  of  capital,  were  perceptible  long 
after  prosperity  was  restored.* 


*  The  legislatare  of  Kentacky,  not  many  yean  since,  atfempted,  by  a  ays- 
tem  of  relief  lawi,  stop  laws,  &c.  to  remedy  the  evils  which  arose  from  a 
depreciation  of  the  bank  notes  (the  principal  currency)  of  that  state  ;  and  the 
people  were  divided  and  convulsed  on  this  system  of  relief.  The  courts  of 
the  state  pronounced  these  laws  unconstitutional.  A  further  breach  of  their 
state  constitution  was  then  made,  by  abolishing  their  supreme  court  and 
organizing  another.  The  old  court  proceeded  as  before,  and  the  new  court 
proceeded  as  they  could  \  and  two  sets  of  judges,  counteracting  each  others* 
proceedings,  led  to  such  confusion  and  anarchy,  as  has  seldom  been  witnessed 
in  civilized  communities.  The  remedy  was  found  worse  than  the  disease, 
and  the  good  sense  of  the  people  finally  prevailed  ;  and  after  the  election  of 
the  governor  and  legislature,  in  1827,  the  course  of  justice  returned  to  its  old 
and  proper  channels.    See  1  J.  J.  Marsh.  205 — ^207;  7  Monroe,  649. 

If,  in  this  instance,  the  old  court  had  upheld  the  relief  laws,  the  question 
might  have  been  brought  before  the  supreme  court  of  the  United  States,  and 
been  finally  settled  at  an  earlier  period,  and  in  a  less  dangerous  manner.  It 
may,  however,  prove  to  be  a  more  salutary  lesson  and  warning,  in  conse- 
quence of  the  evils  having  been  more  virulent,  protracted  and  ruinous,  than 
they  would  have  been,  if  a  speedy  resort  could  have  been  had  to  the  paramoant 
authority  of  the  federal  judiciary.  It  might  then  have  been  regarded  as  the 
interference  of  a  foreign  power ;  and  the  obedience  would  have  been  con- 
strained, and  therefore  reluctant,  and  probably  temporaty. 
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But  though  the  mischiefs,  which  had  been  felt,  after  the 
close  of  the  war  of  the  revolution,  were  doubtless  the  occa- 
sion of  the  clause  in  the  constitution,  forbidding  the  states 
to  pass  laws  impairing  the  obligation  of  contracts,  yet  the 
clause  is,  by  no  means,  to  be  limited  to  cases  which  had 
previously  occurred.  The  convention  which  framed  that 
instrument,  warned  by  the  past,  intended  not  only  to  pre- 
vent a  recurrence  of  the  evils  already  endured,  but  also  to 
guard  against  the  happening  of  similar  evils — '*  to  establish 
justice,"  and  the  most  perfect  faith  in  agreements,  and  to 
ensure  the  sanctity  of  private  property,  so  far  as  these 
objects  can  be  secured  by  legislative  enactments. 

This  clause  in  the  constitution  seems  not  to  have  met 
with  any  opposition  from  the  people  of  the  United  States. 
In  none  of  the  '^  Debates  on  the  Constitution,"  which  have 
come  under  our  notice,  was  this  restriction  upon  the  power 
of  the  states  made  a  theme  of  complaint.  Indeed,  the 
authors  of  the  Federalist,  who  met  every  objection,  that 
they  heard  or  could  imagine,  devote  to  this  topic  only  a 
single  page.  In  No.  44,  Mr.  Madison  says,  "very  pro- 
perly have  the  convention  added  this  constitutional  bul- 
wark in  favor  of  private  rights ;  and  I  am  much  deceived, 
if  they  have  not,  in  so  doing,  as  faithfully  consulted  the 
genuine  sentiments,  as  the  undoubted  interests  of  their  con- 
stituents. I'he  sober  people  of  America  are  weary  of  the 
fluctuating  policy  which  has  directed  the  public  councils. 
They  have  seen  with  regret,  and  with  indignation,  that 
sudden  changes  and  legislative  interference,  in  cases  affect- 
ing personal  rights,  become  jobs  in  the  hands  of  enterprizing 
and  influential  speculators,  and  snares  to  the  more  indus- 
trious and  less  informed  part  of  the  community."  ' 

This  prohibitory  clause  in  the  constitution  has  given  rise 
to  some  of  the  ablest  discussions  that  have  ever  been  wit- 

>  See  also,  in  thii  connection,  the  re^parks  of  Maraball,  C.  J.  12  Wbeat. 
354,355. 
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nessed  in  the  United  States.  Chief  justice  Marshall,  says, 
'^  all  the  acumen,  which  controversy  can  give  to  the  human 
mind,  has  been  employed  in  scanning  the  whole  sentence, 
and  every  word  of  it." 

The  first  question,  which  arises  on  this  clause,  respects 
the  meaning  of  the  term  *'  contract."  As  was  stated,  in  the 
very  commencement  of  our  inquiries  on  the  subject  of  con* 
tracts,  the  late  chief  justice  of  the  United  States,  in  a  case 
arising  on  this  constitutional  prohibition,  defined  a  contract 
to  be  ^^  an  agreement  in  which  a  party  undertakes  to  do  or 
not  to  do  a  particular  thing."  And  the  decisions,  which 
will  presently  be  cited,  have  settled  the  point,  that  contracts 
executed,  as  well  as  executory ;  conveyances  of  land,  as 
well  as  commercial  engagements ;  public  grants  by  a 
state  to  corporations  and  individuals,  as  well  as  private 
agreements  between  citizens ;  grants  and  charters  in  exist- 
ence when  the  constitution  was  adopted,  as  well  as  those 
existing  previously,  even  before  the  revolution ;  and  com- 
pacts between  the  different  states  ttjemselves, — are  equally 
within  this  prohibitory  clause  of  the  constitution. 

This  provision  of  the  constitution  has  never  been  imder- 
stood  to  embrace  other  contracts  than  those  which  respect 
property,  or  some  object  of  value,  and  confer  rights  which 
may  be  asserted  in  a  court  of  justice.  It  has  never  been 
understood  to  restrict  the  general  right  of  the  legislature  to 
legislate  on  the  subject  of  divorces.* 

Though  marriage  is,  in  one  sense,  a  contract,  as  it  is  both 
stipulatory  and  consensual,  and  cannot  be  valid  without 
the  concurrence  of  two  competent  minds,  yet  it  is  sui  gene- 
riSf  and,  unlike  ordinary  contracts,  is  publici  juris,  as  it 
establishes  most  important  domestic  relations.  And  since 
every  well  organized  society  is  essentially  interested  in  the 
harmony  and  decorum  of  all  its  social  relations,  marriage, 

1  By  Marahall;  C.  J.  4  Wheat.  629. 
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wbich  is  the  most  elementary  and  useful  of  them  all,  is 
regulated  and  controlled  by  the  sovereign  power  of  the 
state,  and  cannot,  like  mere  contracts,  be  dissolved  by  the 
mutual  consent  of  the  contracting  parties  only,  but  may  be 
abrogated  by  the  sovereign  will,  either  with  or  without  the 
consent  of  both  parties,  whenever  the  public  good,  or  justice 
to  both  or  either  of  the  parties,  will  be  thereby  subserved. 
Such  a  remedial  and  conservative  power  is  inherent  in 
every  independent  nation,  and  cannot  be  surrendered  or 
subjected  to  political  restraint  or  foreign  control,  consistently 
with  the  public  welfare.  And  therefore  marriage,  being 
much  more  than  a  contract,  and  depending  essentially  on 
the  sovereign  will,  is  not  embraced  by  the  constitutional 
interdiction  of  legislative  acts  impairing  the  obligation  of 
contracts.  The  obligation  is  created  by  the  public  law, 
subject  to  the  public  will,  and  not  to  that  of  the  parties. 
So  far  as  a  dissolution  of  a  marriage,  by  public  authoHty, 
may  be  for  the  public  good,  it  may  be  the  exercise  of  a 
legislative  function  ;  but  so  far  as  it  may  be  for  the  benefit 
of  one  of  the  parties,  in  consequence  of  a  breach  of  the  con- 
tract by  the  other,  it  is  undoubtedly  judicial.' 

The  next  question,  what  is  the  exact  import  of  the  term 
''  obligation,''  is  perhaps  not  quite  so  authoritatively  answer- 
ed by  the  adjudications.  It  is  most  manifest,  that  the  obli- 
gation of  a  contract  is  something  different  from  the  contract 
itself;  otherwise,  the  very  phrase  would  be  senseless,  or 
merely  tautological. 

In  Sturges  v.  Crowninshield,*  Marshall,  C.  J.  says,  "  the 
law  binds  the  party  to  perform  his  undertaking;  and  this 
is,  of  course,  the  obligation  of  his  contract."  Trimble,  J.* 
says,  '*  the  obligation  of  the  contract  consists  in  the  power 
and  efficacy  of  the  law,  which  applies  to  and  enforces  per-' 
formance  of  the  contract,  or  the  payment  of  an  equivalent 

*  By  RobettMon,  C.  J.,  7  Dana,  18d,  184.  *  4  WkMt.  197. 

s  12  Wh«at.  316.    See  Alio  4  Littell,  34.  47. 
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for  non-performance.  The  obligation  does  not  inhere  in  the 
•  contract  itself,  propria  vigore^  but  in  the  law  applicable  to 
the  contract"  Indeed,  it  is  agreed  on  all  hands,  that  the 
law  of  the  contract  forms  its  obligation. 

But  what  law ?  "All  admit,"  says  chief  justice  Mar- 
shall, "  that  the  constitution  refers  to  and  preserves  the 
legal,  and  the  moral  obligation  of  a  contract.  Obligations 
purely  moral  are  to  be  enforced  by  the  operation  of  internal 
and  invisible  agents ;  not  by  the  agency  of  human  laws. 
The  restraints  imposed  on  the  states  by  the  constitution  are 
intended  for  those  objects,  which  would,  if  not  restrained, 
be  the  subject  of  state  legislation."* 

What,  then,  is  the  original  legal  obligation  of  a  contract  ? 
— the  moral  obligation,  that  is,  the  moral  law,  not  being  the 
law  of  the  contract. 

On  one  side,  it  is  said,  that  the  universal  law  of  all  civil- 
ized  nations,  which  declares  that  men  shall  perform  their 
engagements,  is  the  law  intended  in  this  clause  of  the  con- 
stitution. It  is  this  law  which  creates  the  obligation  of  a 
contract  made  in  a  savage  wilderness,  or  on  a  desert  isl^d, 
where  no  municipal  law  exists.  The  writers  on  natural 
and  national  law  give  this  view  of  the  subject.' 

On  the  other  side,  it  is  insisted,  that  the  framers  of  the 
constitution  had  not  the  universal  law  of  civilized  nations 
in  view,  any  more  than  the  moral  law ;  but  that  the  obli- 
gation intended  is  the  obligation  imposed  by  the  municipal 
law  of  the  state  where  the  contract  is  made.  Justinian's 
Institutes  are  relied  on  :     *'  Obligatio  est  juris  vinculum, 

>  12  Wheat.  337. 

'  See  qootations ,  12  Wheat.  222, 223,  in  the  margin.  See  also  Hutcheson^s 
Moral  Philosophy ,  hook  ii.  c.  9,  §  1,  where  it  is  said,  **  that  the  rights  founded 
on  contracts  are  of  the  perfect  sort,  to  be  parsoed  even  by  force ;  and  the 
sacred  obligation  of  faith  in  contracts  appears  from  the  mischiefii  which  most 
ensue  upon  violating  it"  Heineccius,  in  his  Elements  of  the  Law  of  Nature 
and  Nations,  book  i.,  c.  14,  is  very  explicit  to  tl^e  same  efiect.  Grebner's 
Philosophia  Moralis,  sive  Ethics,  et  Jus  Naturo,  pars  ii.  cap.  rii.  §  1. 
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quo  necessitate  adstringimur  alicujus  rei  solvendtB  secundum 
nostra  civitatis  jura,^^  Book  iii,  tit  14.  Paley,  in  his 
Moral  Philosophy,  book  ii,  c.  2,  says,  "  a  man  is  to  be  said 
to  be  obliged,  when  he  is  urged  by  a  violent  motive,  result- 
ing from  the  command  of  another." 

Three  of  the  justices  of  the  supreme  court  of  the  United 
States  held,  that  the  constitutional  prohibition  against  pass- 
ing laws  impairing  the  obligation  of  contracts  referred  to 
the  universal  law.  The  other  four,  that  the  municipal  law 
of  the  state,  where  the  contract  is  made,  was  intended. 

This  question  cannot  often  arise.  It  was  discussed  with 
great  power,  in  the  case  of  Ogden  v.  Saunders,'  and  the 
whole  case  deserves  a  most  careful  attention.  The  ques- 
tion before  the  court,  in  that  case,  was^  whether  an  insol- 
vent law  of  New  York,  which  discharged  both  the  person 
of  the  debtor  and  his  future  acquisitions  of  property,  im- 
paired the  obligation  of  contracts,  as  it  respected  debts  con- 
tracted subsequently  to  the  passing  of  the  law.  Four 
judges,  against  three,  held  such  a  law  not  to  be  unconsti- 
tutional. And  such  has  been  the  opinion  of  all  the  state 
courts,  before  which  the  same  question  has  been  brought.' 

One  ground,  on  which  this  question  was  argued,  was  this, 
namely ;  that,  as  the  law  existed  before  the  con  tract  was  made, 
the  contract  was  made  with  reference  to  the  law,  and  so  its 
obligation  was  not  impaired,  because  the  creditor  knew 
.that,  on  certain  contingencies,  the  law  would  discharge  the 
debtor,  and  therefore  he  took  his  chance.  The  answer 
given  to  this  argument  was,  that  the  creditor  also  contracted 
with  reference  to  the  constitution,  and  that  if  the  statute 
were  unconstitutional,  it  was  not  law. 

Previously  to  the  decision  of  Ogden  v.  Saunders,  it  had 
been  unanimously  decided  by  the  supreme  court  of  the 

»  12  Wheat.  213. 

'  See  cases  collected  in  1  Metcalf  &  Perkins's  Digest,  5M. 


Digitized  by 


Google 


264  Law  of  Coniracis.  [Jan. 

United  States,  in  Sturges  v.  Crowninshield,^  that  a  statute 
of  New  York  was  unconstitutional,  which  discharged  both 
the  body  and  the  property  of  a  debtor,  so  far  as  respected 
contracts  made  before  the  statute  was  passed.  In  that  case, 
the  court  held,  that  until  congress  exercise  the  power  of 
passing  uniform  bankrupt  laws,  the  several  states  may  pass 
bankrupt  or  insolvent  laws,  provided  they  do  not  impair 
the  obUgation  of  contracts ;  that  laws  releasing  debtors  from 
liability  to  imprisonment,  statutes  of  limitation,  &c.,  did  not 
impair  the  obligation  of  contracts ;  as  imprisonment,  and 
the  time  of  suing,  &c.,  formed  no  part  of  the  contract,  but 
were  the  means  of  enforcing  it.  Of  course,  it  was  held,  that 
as  most  of  the  insolvent  laws  of  the  states  only  discharged 
the  person  of  the  debtor,  leaving  the  obligation  to  fulfil  the 
contract  in  full  force,  and  not  exempting  even  his  future 
acquisitions  from  the  reach  of  creditors,  they  were  not 
within  the  prohibitory  clause  of  the  constitution. 

A  grant  by  a  state  is  a  contract  within  the  meaning  of 
this  prohibitory  clause.  Thus  where  the  legislature  of 
Georgia  authorized  the  sale  of  a  tract  of  wild  land,  and  a 
grant  was  made  by  letters  patent,  in  pursuance  of  the  act 
of  the  legislature,  to  the  Georgia  Company,  and  a  succeed- 
ing legislature  declared  the  former  act  to  be  void ;  it  was 
decided  that  the  former  act  could  not  constitutionally  be 
repealed,  so  as  to  rescind  a  sale  made  under  it.'  The  same 
principle  is  asserted  in  Rehoboth  v.  Hunt,*  and  in  Pike 
V.  Dyke.* 

In  1770,  the  officers  of  an  episcopal  church  in  Virginia 
purchased  a  tract  of  land  *'  for  the  use  and  benefit  of  said 
church  in  said  parish."  By  previously  existing  statutes, 
and  the  common  law,  the  land  thus  purchased  became 

1  4  Wheat  122.  '  Fletcher  r.  Peck,  6  Cmnch,  87. 

»  1  Pick.  224. 

«  2  Greenleaf,  218.  Sec  alfo  5  Hayw.  106 ;  1  Nott  &  McCord,  401 ;  8 
Peters,  657. 
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vested,  either  directly  or  beneficially,  in  the  episcopal 
church;  and  the  property  remained  unimpaired  notwith- 
standing the  American  revolution.  For  it  is  a  principle  of 
the  common  law,  that  the  division  of  an  empire  creates  no 
forfeiture  of  previously  vested  rights  of  property.  Several 
subsequent- statutes  recognized  the  rights  of  the  church, 
and  made  provision  for  the  management  of  its  property. 
But  in  1796,  all  these  statutes  were  repealed,  as  inconsistent 
with  the  principles  of  the  constitution  of  Virginia,  and  of 
religions  freedom ;  and  in  1801,  the  legislature  asserted  its 
right  to  ail  the  property  of  the  episcopal  church  in  the  re- 
spective parishes  in  the  state,  and  authorized  the  overseers 
of  the  poor,  in  every  parish  where  any  glebe  land  was 
vacant,  or  should  become  so,  to  sell  it  and  appropriate  the 
proceeds  to  the  use  of  the  poor  of  the  parish. 

The  court  decided,  that  even  if  the  property  had  been 
granted  to  the  church  by  the  king,  or  by  the  state,  there 
could  be  no  legal  pretence  that  it  could  be  resumed,  or  that 
It  wonld  become  the  property  of  the  state  in  consequence  of 
the  revolution.  But,  admitting  that  such  might  have  been 
the  right  of  the  state,  yet  the  court  held  that  a  statute  passed 
in  1776  operated  as  a  new  grant,  and  a  confirmation  of  the 
title  of  the  church  lands,  to  the  use  of  the  church,  and 
vested  an  indefeasible  and  irrevocable  title ;  and  that  a  con- 
trary doctrine  would  uproot  the  very  fundamental  principle 
of  a  republican  government,  to  wit,  the  right  of  the  citizens 
to  the  free  enjoyment  of  property  lawfully  acquired.' 

The  supreme  conrt  of  North  Carolina  declared  unconsti- 
tutional and  void  a  statute  repealing  a  grant  of  lands  to  the 
university  of  that  state.' 

In  1768,  the  government  of  New  Jersey,  by  a  convention 
with  the  remnant  of  the  tribe  of  Delaware  Indians,  oxtin- 

*  Terrett  v.  Taylor,  9  Cranch,  43.  See  alfo  Pawlet  v.  Clark,  9  Crancb, 
S92 ;  Lo^ry  v.  Francia,  2  Yerger,  534  ;  Society  v.  New  Haven,  8  Wheat  464. 

•  Univerwty  v.  Toy,  2  Hayw.  3H).  374 ;  Den  ».  Foy,  1  Murph.  66. 
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guished  their  title  to  all  the  lands  in  that  territory,  south  of 
the  river  Raritan,  by  taking  a  release ;  in  consideration  of 
which  release,  the  government  purchased  a  tract  of  land  on 
which  the  Indians  were  to  reside.  In  the  act  of  the  legis- 
lature, confirming  the  convention,  it  was  provided  "  that 
the  lands  to  be  -purchased  for  the  Indians  aforesaid  should 
not  thereafter  be  subject  to  any  tax ;  any  law,  usage  or  cus- 
tom to  the  contrary  thereof  in  any  wise  notwithstanding." 
The  Indians  continued  in  possession  of  the  land  thus  con- 
veyed to  them,  until  1801,  when  they  became  desirous  to 
join  their  brethren  in  Stockbridge,  and  applied  to  the  legis- 
lature of  New  Jersey  for  liberty  to  sell  their  lands.  An  act 
was  passed,  granting  this  liberty,  but  wholly  silent  as  to 
the  privilege  of  exemption  from  taxation  annexed  to  the 
land  by  the  act  of  1758.  The  commissioners  under  the  act 
of  1801,  sold  the  land  in  1803,  to  George  Painter  and  others. 
In  1804,  the  legislature  repealed  the  section  of  the  act  of 
1758,  which  exempted  the  land  from  taxation.  The  land 
was  afterwards  taxed,  and  the  taxes  demanded.  The  state 
court  sustained  the  tax ;  but  the  supreme  court  of  the  United 
States  held  clearly  that  the  act  of  1804  was  unconstitutional 
as  it  impaired  the  obligation  of  ^^a  contract  clothed  in  forms 
of  unusual  solemnity.'' 

The  privilege,  though  for  the  benefit  of  the  Indians,  was, 
by  the  terms  which  created  it,  annexed  to  the  land  itself, 
and  not  to  their  persons.  It  was  for  their  advantage  that  it 
should  be  so  annexed  ;  because,  in  the  event  of  a  sale  (on 
which  alone  the  question  would  become  material)  the  value 
would  be  enhanced  by  it. 

The  state  might  have  insisted  on  a  surrender  of  this  privi- 
lege as  a  condition  of  permitting  the  sale.  But  as  the  land 
was  sold  with  the  assent  of  the  state,  with  all  its  immu- 
nities, the  purchasers  succeeded,  with  the  assent  of  the 
state,  to  all  the  Indian  rights,  and  became  entitled  to  the 
benefit  of  the  contract  between  the  state  and  them.     The 
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obligation  of  that  contract  was  impaired  by  a  statute  annul- 
ling so  essential  a  part  of  it' 

In  1769,  a  charter  was  granted  by  the  crown,  incorporating 
twelve  persons  by  the  name  of  the  Trustees  of  Dartmouth 
College,  granting  to  them  and  their  successors  the  usual  cor- 
porate privileges  and  powers,  and  authorizing  the  trustees, 
who  were  to  govern  the  college,  to  fill  all  vacancies  that 
might  be  created  in  their  own  body.  This  charter  was 
accepted  by  the  trustees,  and  the  property,  which  had  been 
contributed  for  the  benefit  of  the  college,  was  conveyed  to, 
and  vested  in,  the  corporate  body.  In  1816,  the  legislature 
of  New  Hampshire  undertook  to  amend  this  charter,  and  to 
enlarge  and  improve  the  corporation  of  Dartmouth  college. 
The  number  of  trustees  was  increased  to  twenty-one ;  the 
appointment  of  the  additional  eleven  was  given  to  the  exe- 
cutive of  the  state ;  and  a  board  of  overseers,  consisting  of 
twenty-five  persons,  was  instituted,  with  power  to  inspect 
and  control  the  most  important  acts  of  the  trustees.  The 
majority  of  the  old  trustees  refused  to  accept  the  amended 
charter. 

A  suit  was  brought  in  the  state  court,  by  the  old  trustees, 
against  an  officer  of  the  new  board  which  had  assumed  the 
control  of  the  institution  and  of  its  funds,  to  recover  the 
property  thus  assumed.  That  court  decided  in  favor  of  the 
new  board — holding  that  the  amended  charter  was  not  a 
violation  of  the  constitution.'  This  decision  was  reversed 
by  the  supreme  court  of  the  United  States,  and  the  college 
restored  to  its  former  foundation.* 

The  charter  was  held  to  be  a  contract ;  and  no  one  doubted 
whether  the  amendment  was  a  violation  or  an  impairing  of 
its  obligation.     The  chief  question  raised  was  respecting 

»  New  Jeney  v.  WiUon,  7  Crauch,  164 ;  S.  P.,  Atwater  v,  Woodbridge,  6 
Connect  223 ;  Osborne  v.  Humphrey,  7  Connect.  335;  Landon  v,  Litchfield, 
11  Connect.  251 ;  Hardy  v.  Waltham,  7  Pick.  110. 

'  1  N.  Hamp.  111.  '  4  Wheat.  518. 
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the  nature  of  the  corporation;  whether  it  was  public  or 
private.  The  whole  doctrine  of  public  and  private  corpo- 
rations, of  eleemosynary  institutions,  &c.,  was  most  ably 
discussed ;  but  that  doctrine  is  not  to  be  considered  in  this 
place.  As  to  public  corporations,  such  as  counties,  towns, 
&c.,  it  is  not  doubted  that  the  crown,  or  parliament,  or  a 
state  legislature,  may  modify  them  at  pleasure,  provided 
private  rights  of  property  are  not  thereby  infringed.  It  was 
admitted  by  the  court,  in  this  case,  that  if  the  charter  were 
a  grant  of  political  power ;  if  it  created  a  civil  institution 
to  be  employed  in  the  administration  of  government ;  or  if 
the  funds  of  the  college  were  public  property ;  or  if  the 
state  of  New  Hampshire,  as  a  government,  was  alone  in- 
terested in  its  transactions ;  the  legislature  of  the  state  might 
act  according  to  its  own  judgment,  without  restraint  of  its 
power  by  any  limitation  imposed  by  the  constitution  of  the 
United  States.  But  as  the  court  held  the  college  to  be  an 
eleemosynary  institution,  endowed  with  a  capacity  to  take 
property  for  objects  not  connected  with  government ;  that  the 
funds  were  bestowed  on  the  faith  of  the  charter ;  that  the 
donors  had  stipulated  for  the  future  disposition  and  manage- 
ment of  the  funds  in  the  manner  prescribed  by  themselves ; 
and  though  neither  those  who  contributed  the  funds  and 
made  stipulations,  nor  those  for  whose  benefit  they  were 
contributed  and  made,  might  be  before  the  court ;  yet  those, 
whom  they  had  legally  empowered  to  represent  them  for- 
ever, were  entitled  to  assert  all  the  rights  which  the  original 
donors,  &c.  possessed  while  in  being. 

The  charter  was  held  to  be  a  contract,  to  which  the 
donors,  the  trustees,  and  the  crown  (to  whose  rights  and 
obligations  New  Hampshire  succeeded),  were  the  original 
parties,  and  clearly  within  the  letter  and  spirit  of  the  consti- 
tution. And  as  the  power  of  governing  the  college,  and 
filling  vacancies  in  the  board  of  trustees,  was  expressly 
given  by  the  crown  to  the  trustees  themselves,  and  their 
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number  was  fixed  at  twelve,  and  was  thus  forever  to 
continue,  the  alteration,  without  their  consent,  was  of  a 
character  about  which  two  opinions  could  not  be  enter* 
tained ;  that  it  was  utterly  subversive  of  the  contract  on  the 
faith  of  which  donations  were  made  to  the  college.' 

The  principles  of  the  foregoing  adjudication  have  often 
been  recognized  and  acted  upon  by  the  state  judiciaries.  In 
Wales  V.  Stetson'  Parsons,  C.  J.  says  **the  rights  legally 
vested  in  any  corporation  cannot  be  controlled  or  destroyed 
by  any  subsequent  statute,  unless  a  power  for  that  purpose 
be  reserved  to  the  legislature  ip  the  act  of  incorporation." 
Hence,  in  Nichols  v,  Bertram,'  where  a  suit  was  brought 
to  recover  the  penalty  for  forcibly  passing  a  toll  gate  on  a 
turnpike  road,  and  the  defence  was  that  by  statute  of  1804 
no  turnpike  corporation  was  entitled  to  toll  unless  there 
were  a  signboard  at  the  toll  gate,  with  the  rate  of  toll  legibly 
printed  in  capital  letters;  it  was  held,  that  though  the  letters 
on  the  board  were  not  capital^  yet  as  they  were  large^  and 
as  the  act  incorporating  the  turnpike  was  prior  to  the  statute 
of  1804  and  only  required  the  toll  board  to  contain  the  rates 
of  toll  printed  in  *^  large  or  capital  letters,"  the  grant  must 
prevail  against  the  subsequent  statute. 

A  statute  authorizing  certain  persons  to  pass  over  a  turn- 
pike road  without  paying  toll,  who  were  not  exempted  from 
paying  toll  by  the  act  incorporating  the  turnpike  company, 
is  unconstitutional  and  void,  if  not  accepted  by  the  com- 
pany.* 

The  Dedham  bank  formerly  issued  bills  in  the  form  of, 

>  See  also  Allen  v.  McKeen,  1  Sumner,  276,  where  the  principles  of  this 
case  were  applied  to  statutes  of  Maine,  attempting  to  change  the  tenure  of 
the  office  of  president  of  Bowdoin  college.  S.  P.,  Trustees,  &o.  v.  Bradbury, 
2Fairf.  118. 

*  2  Mass.  R.  146.  See  also  9  Wend.  351.  But  see  State  v.  Stebbins,  1 
Stewart,  299. 

'  3  Pick.  342 ;  S.  P.,  Derby  Turnpike  Company  «.  Parks,  10  Connect  523. 

«  Pingry  v.  Washbom,  1  Aik.  264. 
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drafts  on  the  cashier  of  Middletown  bank  in  Connecticut, 
where  its  funds  were  deposited  for  the  payment.  These 
drafts  became  a  common  currency  ;  and  the  legislature  in- 
terposed, and  enacted  that  no  bank  should  issue  any  bill, 
draft,  dec.,  payable  at  any  place,  except  at  the  same  bank; 
and  that  every  bank  which  had  issued  or  should  issue  any 
bill,  draft,  &c.,  payable  at  any  other  place  than  at  the  same 
bank,  should  be  liable  to  pay  the  same  in  specie  to  the 
holder,  on  demand  at  said  bank,  without  any  demand  at 
the  place,  where,  on  the  face  of  it,  it  was  payable.  This 
statute,  so  far  as  it  applied  to  drafts  issued  before  its  enact- 
ment, was  held  to  be  unconstitutional.  The  obligation  of 
the  drawer  of  a  bill  is  to  pay,  on  refusal  by  the  drawee,  and 
seasonable  notice  of  his  default  This  obligation  is  impaired 
by  a  statute  requiring  payment  to  be  made  on  different 
terms.' 

A  statute  of  Alabama  provided  that  if  any  incorporated 
bank  should  not,  after  six  months  from  the  passing  of  said 
statute,  make  regular  specie  payments,  its  charter  should 
be  forfeited.  This  statute  was  held  to  be  unconstitutional 
and  void  as  to  preexisting  banks,  as  it  annexed  a  cause  of 
forfeiture  not  contained  in  the  acts  incorporating  them,  and 
without  the  consent  of  the  corporations.* 

Where  a  company  was  incorporated  for  the  purpose  of 
making  a  turnpike  road,  but  sufficient  subscriptions  were 
not  obtained  to  authorize  the  granting  of  a  charter,  and  an 
additional  statute  divided  the  contemplated  road  into  two 
parts,  and  authorized  the  granting  of  two  charters,  and 
provided  that  those  who  had  subscribed  for  stock  at  one 
place,  should  be  members  of  one  company,  and  those,  who 
had  subscribed  at  another  place,  should  be  members  of  the 
other  company ;  the  last  statute  was  held  to  be  unconstitu- 

1  King  V.  Dedham  Bank,  15  Mass.  R.  447. 

'  The  Stete  o.  Tombeckbee  Bank,  2  Stewart,  30.    See  also  Logwood  v. 
HiinUville  Bank,  Minor,  23. 
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tional  and  void  as  to  those  stockholders  who  had  not  agreed 
to  its  provisions.' 

The  legislature  of  Vermont  passed  an  act  releasing  a 
debtor  from  imprisonment,  and  directing  that  the  bond 
which  he  had  given  to  the  sheriff  for  the  liberty  of  the 
prison  limits,  and  which  had  been  assigned  to  the  creditor, 
should  be  discharged.  The  supreme  court  of  that  state 
decided  that  this  act  was  unconstitutional.'  So  it  was  held 
by  the  supreme  court  of  Indiana,  that  the  legislature  could 
not  deprive  a  creditor  of  his  right  to  recover  payment  from 
bail  who  were  absolutely  fixed.'  So  it  was  decided  in 
Kentucky,  that  a  party,  who  had  commenced  an  action 
before  the  occupying  claimant  law  of  1797  was  passed, 
had  a  right,  by  the  constitution,  to  have  his  cause  decided 
according  to  the  rules  of  law  that  were  in  force  when  his 
suit  was  commenced.^ 

Where  a  tract  of  land,  including  a  river  not  navigable, 
was  granted  by  patent,  without  any  reservation,  or  any 
restriction  in  the  use  of  the  river,  it  was  decided  that  a 
subsequent  statute,  which  required  the  grantee  to  alter  his 
dams  on  the  river,  so  as  to  let  salmon  pass  up,  impaired  the 
obligation  of  the  contract  contained  in  the  patent,  and  was 
void.* 

A  statute,  dividing  a  town  and  incorporating  a  new  one, 
enacted  that  the  new  town  should  be  held  to  pay  its  pro- 
portion towards  the  support  of  paupers,  then  on  expense  in 

1  Indiana,  Ac,  Torapike  v.  Phillips,  2  PennsjW.  R.  184. 
>  Starr  v.  Robinson,  1  Chip.  R.  267.    See  also  1  Aik.  121;  2  Verm.  174. 
517;  3  Venn.  360. 

3  Lewis  V.  Brackenridge,  1  Blackf.  220. 

*  Johnson  «.  Rowland,  Pr.  Dec.  90.  S.  P.  Pool  v.  Young,  7  Monroe,  5S8 ; 
Janoarj  v.  January,  7  Monroe,  544 ;  Grayson  v.  Lilly,  7  Monroe,  11 ;  Mc- 
Kinney  r.  Carroll,  5  Monroe,  98;  Blair  v.  Williams,  4  Littell,  34  ;  Lapsley 
t.  Brashears,  4  Littell,  53 ;  Townsend  v.  Townsend,  Peck,  1 ;  Jones  v.  Crit- 
tenden, 1  Car.  Law  Repos.  385. 

•  People  V.  Piatt,  17  Johns.  195. 
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the  old  town.  A  subsequent  statute,  exonerating  the  new 
town  from  this  liability,  was  held  to  be  void,  as  it  impaired 
the  obligation  of  the  contract  created  by  the  statute  of  divi- 
sion and  incorporation.' 

In  Sturges  v.  Crowninshield,  before  cited,  Marshall,  C.  J. 
says,  that  a  statute  declaring  contracts  already  in  existence, 
and  not  barred  by  a  statute  of  hmitations,  to  be  within  such 
statute,  would  be  unconstitutional.  And  the  supreme  court 
of  Massachusetts  had  previously  declared,  that  *'  if  the  legis* 
lature  of  any  state  were  to  undertake  to  make  a  law  pre- 
venting the  legal  remedy  upon  a  contract  lawfully  made 
and  binding  on  the  party  to  it,  there  is  no  question  that  such 
legislature  would,  by  such  act,  exceed  its  legitimate  powers. 
Such  an  act  must  necessarily  impair  the  obligation  of  the 
contract,  within  the  meaning  of  the  constitution."  '  The 
same  doctrine  is  explicitly  asserted  by  Story,  J.,'  and  by  the 
supreme  court  of  Maine.* 

A  statute,  therefore,  providing  that  existing  contracts,  if 
made  before  a  specified  day,  shall  not  be  sued ;  or  that,  if 
sued,  they  shall  not  be  enforced,  would  be  unconstituticmal, 
as  impairing  the  obligation  of  contracts ;  provided  such 
statute  be  wholly  retrospective,  or  do  not  allow  a  reasonable 
time  for  the  creditor  to  bring  his  action.  And  it  will  be 
found,  that  when  statutes  of  limitation  were  first  enacted, 
there  was  generally  a  future  day  fixed,  before  which  they 
were  not  to  operate ;  and  a  saving  of  all  actions  already 
pending.*  There  are  several  instances,  under  the  provincial 
government  of  Massachusetts,  in  which  a  clause  was  in- 
serted in  a  newly  enacted  limitation  act,  making  it  the  duty 
of  town  officers  to  read  the  statute  annually  in  open  town 

1  Bowdoinham  v.  Richmond,  6  Greenleaf,  112.      '8  Mass.  R.  430. 

>  2  Gallis.  141.  «  2  GKeoleaf,  293, 294. 

»  See  English  Sts  32  H.  VIII.  c  2;  Brook  s  Reading,  5,  6^  21  Jac.  I.  c. 
16 ;  Lord  Tenterden's  act,  9  Geo.  IV.,  Massachusetts  SU.,  Ancient  Chartecs» 
&c.,  175.  216.  307.  522.  672 ;  St.  1786,  c.  52;  1807,  c.  75 ;  1825,  c.  109,  §  2. 
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meeting,  for  the  purpose  of  giving  actual  notice  of  its  pro^ 
visions  to  all  the  people.*  The  justices  of  tho  court  of  com- 
mon pleas  were  also  enjoined  to  cause  these  statutes  to  be 
read,  at  the  opening  of  their  courts,  from  time  to  time. 

It  was  never  deemed  unjust  or  improper,  either  in  Eng- 
land or  in  this  country,  for  the  legislature  to  narrow  the 
time  already  prescribed  for  the  commencement  of  actions, 
provided  reasonable  time  were  left  for  suitors  to  bring  ac- 
tions prior  to  the  period  last  fixed.  This  is  a  regulation  of 
the  remedy,  and  not  an  impairing  of  the  obligation  of  con- 
tracts. So  it  was  viewed  by  the  courts,  in  the  cases  already 
cited ;  and  so  it  was  expressly  asserted  in  Call  v,  Hagger.' 
A  statute,  which  should  prescribe  an  unreasonably  short 
time  of  limitation  of  suits  on  existing  demands  would 
doubtless  be  held  to  be  unconstitutional,  as  it  would  be 
turtamoiint  to  a  denial  of  all  remedy. 

A  compact  betw^n  states  is  within  the  prohibitory  clause 
of  the  conjstitution. 

In  one  of  the  articles  of  the  compact  between  Virginia 
and  Kentucky,  it  was  declared,  that  all  private  rights  and 
interests  of  lands  within  the  said  district  (Kentucky),  de- 
rived from  the  laws '  of  Virginia,  shall  remain  valid  and 
secure  under  tbe  laws  of  the  proposed  state,  and  shall  be  de- 
termined by  the  laws  now  existing  in  this  state  (Virginia). 
Acts  of  the  legislature  of  Kentucky  provided  that  persons 
evicted  from  lands,  in  certain  cases,  should  not  be  liable  for 
meme  profits  prior  to  actual  notice  of  an  adverse  title,  and 
that  the  '^  right  owner,"  on  recovering  his  estates  from  an 
intmder,  &c.,  should  pay  for  improvements  made  by  the 
intruder,  &c.  Under  the  laws  of  Virginia,  no  such  burdens 
were  imposed  on  the  owners  of  the  lands.    These  acts  were 

1  Ancient  Charters,  &c.,  605.  623 

'  8  Mass.  490.    See  also  Locke  v.  Dane,  9  Mass.  360 ;  Blackford  v.  Peltier, 
1  BUck£  36 ;  Bi|^low  «.  Pritchard,  21  Pick.  175. 
VOL.  XXIV. — NO.  XLVni.  18 
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unanimously  held  to  be  unconstitutional.*  But  all  reason- 
able quieting  statutes,  passed  by  the  legislature  of  Ken- 
tucky, are  within  the  principles  and  practice  of  Virginia, 
which  has  never  been  without  a  statute  of  limitations,  since 
1795.  Hence,  the  Kentucky  statutes,  limiting  to  seven  years 
the  time  of  bringing  actions  to  recover  lands  held  by  ad- 
verse possession,  do  not  violate  said  compact,  though,  by 
the  statute  of  Virginia  and  the  first  statute  of  Kentucky, 
twenty  years  were  allowed,  within  which  a  claimant  might 
bring  an  action  in  such  case.' 

The  foregoing  decisions  show  the  incorrectness  of  a  re- 
mark sometimes  made  by  courts,  that  the  prohibitory 
clause  in  the  constitution  of  "the  United  States  "was  pro- 
vided against  paper  money,  instalment  laws,  &c.,"*  and 
warrant  the  suggestion  at  the  commencement  of  this  num- 
ber, that  though  the  evils  of  such  laws  might  have  been 
the  occasion  of  the  prohibition,  yet  the  clause  is  not  to  be 
confined  to  cases  that  had  previously  occurred.  Indeed, 
there  is,  in  the  same  clause,  a  specific  prohibition  as  to  paper 
money,  &c.  If  that  had  been  all  that  was  in  view,  the 
further  mention  of  laws  impairing  the  obligation  of  con- 
tracts would  have  been  useless  tautology. 

In  Foster  v.  Essex  Bank,^  it  was  held  that  an  act  pro- 
viding that  all  corporations  then  existing,  or  thereafter  to 
be  established,  whose  powers  would  expire  at  a  given  time, 
should  be  continued  as  bodies  corporate  for  three  years 
beyond  the  time  limited  in  their  charters,  for  the  purpose  of 
suing  and  being  sued,  and  closing  their  concerns — but  not 
for  continuing  the  business  for  which  they  were  estab- 
lished— was  constitutional.    The  object  and  effect  of  the 

1  Green  v.  Biddle,  8  Wheat  1.    See  also  Bass  v.  Dinwiddie,  Cooke,  130. 
*  Hawkins  v.  Barney,  5  Peters,  457. 
»  9  Mass.  R.  363. 

«  16  Mass.  R.  245.  See  also  Lincoln  &,  Kennebec  Bank  v.  Richardson,  I 
Greenleaf,  79. 
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act  were,  not  to  impair  the  obligation  of  contracts,  but  to 
continue  such  obligation  in  existence,  and  enforce  it. 

This  seems  not  to  differ  in  principle  from  statutes  extend- 
ing the  time  within  which  actions  are  limited  by  previous 
statutes ;  as  where  the  time  Umited  for  commencing  a  suit^ 
is  thre^  years,  and,  before  the  expiration  of  that  time,  the 
legislature  extend  the  time  to  four  years ;  such  extending 
statutes  have  always  been  regarded  as  proper  exercises  of 
legislative  authority,  as  well  as  the  statutes,  before  noticed, 
which  narrow  the  time  within  which  suits  shall  be  insti- 
tuted. 

The  legislature  of  a  state  may  also  constitutionally  im- 
pose a  tax  on  the  capital  stock,  &c.,  of  a  bank  previously  . 
incorporated  by  it,  unless  the  right  thus  to  tax  has  been 
expressly  relinquished ;  *  and  may  impose,  prospectively,  a 
penalty  on  such  bank,  for  refusal  or  neglect  to  pay  its  bills 
on  demand.' 

There  are  several  decisions  on  the  subject  now  under 
consideration,  which  have  not  commanded  general  assent. 

In  Baxter  v.  Taber,'  the  court  said,  that  the  court  of  ses- 
sions had  no  authority  to  extend  prison  limits  beyond  the 
land  of  the  county  and  the  highways  communicating  with 
the  prison.  A  different  understanding  had  prevailed,  and 
the  sessions  had  included  private  property  in  the  prison  lim- 
its, and  prisoners  had  passed  over  such  property,  relying 
on  the  assigned  limits,  as  to  the  legal  extent  of  their  Uber- 
ties,  while  in  confinement  for  debt,  and  thereby  had  com- 
mitted escapes,  within  the  legal  construction  of  the  condition 
of  their  bonds.  By  statute  of  1808,  c.  92,  the  legislature 
enacted  that  no  person,  who  kcui  given  bond  for  the  prison 
liberties,  should  be  considered   as  having  committed  an 

*  Proyidence  Bank  r.  Billings,  4  Peters,  514  ;  JudBon  v.  The  State,  Minor, 
150 ;  Portland  Bank  v.  Apthorp,  12  Masa.  R.  252. 
'  Brown  v.  Penobscot  Bank,  8  Maat.  R.  445. 
'  4  Maaa.  R.  361. 

18* 
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escape  in  consequence  of  having  entered  upon  private 
estate,  &c.  The  constitutionality  of  this  statute,  so  far 
as  it  was  intended  to  operate  on  bonds  already  forfeited, 
was  strongly  controverted  in  argument  but  was  sustained 
by  a  majority  of  the  court.'  This  decision  was  doubted  by 
the  court  of  New  Hampshire,  in  the  case  of  Woart  v.  Win- 
nick,"  and  has  never  been  deemed  sound  by  the  profession 
in  Massachusetts. 

By  the  militia  law  of  Massachusetts  (st  1793,  c.  14,  ^  3), 
persons  who  had  held  by  commission  the  office  of  subaltern, 
or  office  of  higher  rank,  were  exempted  from  enrollment  and 
duty  in  the  militia.  The  term  of  service  was  immaterial. 
.This  statute  was  repealed  by  statute  of  1809,  c.  108,  by 
which  persons,  who  had  hdd  militia  offices  for  a  term  less 
than  five  years,  were  exempted,  on  condition  that  they  paid 
two  dollars  yearly  to  the  town  treasurer,  and  kept  them- 
selves furnished  with  equipments,  and  sent  or  carried  them 
to  the  inspection  in  May. 

The  court  held,  that  this  statute  was  constitutional,  so 
far  that  an  officer  who  had  held  a  commission  from  1797  to 
1799,  and  was  honorably  discharged,  was  nevertheless 
liable  as  a  conditional  exempt,  under  that  statute.'  This 
case  seems  to  have  been  decided  principally  on.  the  ground, 
that  in  time  of  war,  &c.,  the  exigencies  of  the  state  might 
require  the  services  of  its  citizens,  and  that  such  an  ex- 
emption would  apply  in  war  no  less  than  in  peace,  if 
allowed  at  all,  and  thus  the  public  defence  would  be  weak- 
ened. 

But  if  the  statute  of  1793  was  a  contract,  and  a  lawful 
one,  between  the  state  and  those  who  subsequently  held 
offices  in  the  militia,  the  impolicy  of  that  contract,  however 

i  Walter  v.  Bacon,  8  Mass.  R.  468.    S.  P.  Locke  v,  Dane,  9  MaM.  R.  360 ; 
Patterson  v.  Philbrook,  9  Mass.  R.  151. 
•  3  N.  Hamp.  480. 
'  Commonwealth  v.  Bird,  12  Mass.  R.  443. 
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manifest,  would  not  seem  td  prove  that  its  obligation  was 
not  impaired  by  taking  from  the  officer  the  only  benefit 
which  he  probably  ever  anticipated  from  becoming  a  party 
to  that  contract. 

A  statute  of  Alabama  conferred  a  military  title,  and  settled 
an  annuity  for  life  on  Samuel  Dale,  for  services  rendered 
and  losses  incurred  by  him  in  a  war  with  the  Creek  Indians* 
Before  any  payment  was  made  to  said  Dale,  this  statute 
was  repealed.  A  majority  of  tl^  court  of  that  state  held^ 
that  the  statute  created  no  obligation  or  contract  on  the  part 
of  the  state,  and  that  the  repeal  thereof  was  not  unconstitu- 
tional* The  reasons  of  the  dissenting  judges  will  probably 
commend  themselves  to  the  profession. 

It  is  to  be  noticed,  in  conclusion  of  the  subject  of  laws 
impairing  the  obligation  of  contracts,  under  the  prohibition 
in  the  constitution,  that  the  prohibitory  clause  does  not 
extend  to  a  state  law  enacted  before  the  constitution  went 
into  operation,  namely,  the  first  Wednesday  in  March,  1789.' 

A  notice  of  two  or  three  points,  analogous  to  the  doctrines 
of  the  preceding  part  of  this  number  will  close  the  discus- 
sion of  the  law  of  contracts,  which  has  already  been  too 
long  protracted. 

The  rate  of  interest,  in  England,  has  several  times  been 
altered  by  statute.  The  better  opinion  and  the  weight  of 
authority  clearly  are,  that  when  a  contract  bearing  interest 
is  made  before  the  passing  of  a  statute  which  reduces  or 
enhances  the  rate  of  interest,  it  will  carry  the  interest 
allowed  at  the  time  the  contract  was  made.'  From  a  brief 
and  probably  inaccurate  note  of  Walker  v.  Perrin,*  a  differ- 
ent doctrine  is  to  be  inferred.    And  Twisden,  J.,  in  Rex  v, 

•  Dtle  V.  The  Gorernor,  3  Stewart,  387. 

*  OwiDgs  V.  Speed,  5  Wheat.  420. 

»  Dalit.  12,  pi.  17;  1  Hawk.  c.  29,  §  11 ;  Bac.  Ab.  Unay,  B;  Ord  on 
Ciury,  35 ;  Walker  v.  Penry,  2  Vera.  42,  7:-,  145. 
«  Pre.  Ch.  60. 
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Allen,*  is  reported  to  have  said,  that  if  the  lender  of  money 
accepts  a  higher  rate  of  interest  than  the  statute  allows,  on 
a  bond  made  before  it  was  passed,  he  would  subject  himself 
to  the  penalty  of  usury.* 

It  is  an  old  and  established  maxim  of  the  common  law, 
that  where  a  man  covenants  to  do  an  act  that  is  lawful, 
and  an  act  of  parliament  comes  and  makes  it  unlawful, 
this  is  a  repeal  of  the  covenant.  So,  if  a  man  covenants 
not  to  do  a  thing  which  it  was  lawful  for  him  to  do,  and 
an  act  of  parliament  comes  after  and  compels  him  to  do 
it,  there  the  act  repeals  the  covenant.'  The  question  natu- 
rally presents  itself,  how  is  this  doctrine  affected  by  the 
constitutional  provision  we  have  been  considering  ? 

So  far  as  statutes  impair  the  obligation  of  contracts,  within 
the  true  intent  of  the  constitution,  it  is  clear  that  the  above 
maxim  is  narrowed  in  its  operation.  The  constitution,  be- 
ing the  paramount  law,  must  prevail.  The  maxim,  how- 
ever, may  remain  true,  so  far  as  acts  of  congress  are  sub- 
stituted for  acts  of  parliament,  and  are  within  the  legitimate 
power  of  congress.  Parliament  is  said  to  be  omnipotent, 
and  the  prohibitory  clause  in  the  constitution  does  not 
restrain  congress.  That  clause  extends  only  to  laws  passed 
by  a  state  legislature.* 

Congress  may  declare  war,  or  lay  embargoes,  and  thereby 
render  unlawful  the  fulfilment  of  contracts ;  and  all  acts, 
which  congress  may  constitutionally  pass,  may  doubtless 
impair  the  obligation  of  contracts  with  which  they  interfeVe. 

The  cases  on  this  point,  in  the  English  books,  are  princi- 
pally those  in  which  political  movements  have  interposed 
between  the  contracting  parties,  and  rendered  the  perform- 

«  T.  Ray.  197. 

•  See  also  Proctor  v.  Cooper,  Pre.  Ch.  116. 

>  Co.  Lit  206  a;  Bac.  Ab.  Covenant,   G;  1  Salk.  198;  Comb.  467;  12 
Mod.  169;  1  Ld.  Rajm.  321 ;  7  Mast.  R.  338. 
«  Evans  v.  Eaton,  Peters's  C.  C.  322. 
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ance  of  a  contract  unlawful.  Alien  enemies  cannot  recover 
debts,  nor  enforce  performance  of  any  agreements  made 
during  a  state  of  amity.  On  the  return  of  peace,  however, 
the  rights  and  obligations  of  the  parties  are  restored.  But 
no  liability  for  non-performance  during  war  attaches  on  the 
cessation  of  hostilities.  If  the  contract  then  remain  capa- 
ble of  performance,  it  will  be  enforced  at  law.  If  it  be  a 
contract  which  is  wholly  defeated  by  the  intervention  of 
war,  then  the  war,  and  the  law  existing  during  war,  wholly 
exonerate  the  party — "repeal  the  covenant."  *  An  embargo 
is  always  regarded  as  a  temporary  suspension  of  commer- 
cial intercourse,  and  therefore  it  merely  postpones  the  per- 
formance of  a  contract.*  There  are  some  distinctions,  in 
the  English  decisions,  between  an  embargo  laid  by  the  gov- 
ernment of  both  the  contracting  parties,  and  by  the  govern- 
ment of  one  of  the  parties  only — holding  that,  in  the  latter 
case,  the  act  of  the  government  is  the  act  of  the  party,  and 
no  defence  or  excuse  for  non-performance  of  his  engage- 
ments. 

Still  there  doubtless  is  much  room  left  for  the  operation 
of  the  common  law  maxim,  even  under  state  legislation. 
It  is  not  easy,  perhaps,  to  lay  down  the  limits  with  exact- 
ness, especially  as  there  are  no  known  adjudications  on  the 
point  Probably,  it  may  be  safely  affirmed,  that  statutes 
which  operate,  incidentally  only,  to  impair  the  obligation  of 
contracts,  and  do  not  ex  necessUate  produce  that  effect ;  that 
is,  where  such  impairing  is  not  the  inevitable,  and  therefore 
cannot  be  supposed  to  be  the  intended,  effect  of  the  statutes ; 
they  will  take  effect  constitutionally,  though  contracts  are 
thereby  impaired.  As  if  a  contract  is  made  for  the  erection 
of  a  wooden  house  in  a  city,  by  a  given  day,  and  a  sta- 
tute, in  the  mean  time,  prohibits  the  building  of  such  house. 

>  See  Touteng  v.  Hubbard,  3  Bos.  &,  Pul.  291 ;  Atkinson  v.  Ritchie,  10 
East,  530. 
'  Hadlej  v.  Clarke,  8  D.  fc  £.  259;  Baylies  v.  Fettjplace,  7  Mass.  R.  325. 
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Or  if  a  man  contracts  to  build  a  house  on  a  specified  spot  of 
land,  and  the  legislature,  or  other  body  authorized  by  the 
legislature,  lay  out  a  highway  over  the  spoL 

The  acts  of  the  legislature,  in  these  and  similar  cases, 
would  be  passed,  not  to  interfere  with  contracts,  but  wholly 
diverso  ifUuiiw  Yet  such  acts  would  probably  be  held  to 
excuse  the  parties  from  the  performance  of  their  contracts ; 
would  '*  repeal  the  covenants."  Otherwise,  unknown  con- 
tracts, and  even  known  contracts,  to  be  performed  at  a 
future  day,  might  defeat  the  best  interests  of  the  com- 
munity. 

The  subject  of  retrospective  laws  bears  a  close  analogy 
to  the  cases  under  the  constitutional  prohibition,  which  has 
been  examined.  But  as  the  cases,  which  fall  under  the 
head  of  retrospective  laws,  do  not  all  relate  to  contracts,  it 
is  not  deemed  advisable  to  discuss  them  in  this  place.  It  is 
to  be  noted,  however,  that  the  constitution  of  the  United 
States  does  not  prohibit  the  states  from  passing  retrospective 
laws  generally,  but  only  ex  post  facto  laws,  and  laws  im- 
pairing the  obligation  of  contracts.  The  terms,  er  j^ost 
facto^  are  technical,  relating  to  criminal  cases  .only,  and  to 
statutes  that  make  an  act  punishable  as  an  offence,  whieh 
was  not  so  when  committed  ;  or  which  enhance  the  punish- 
ment or  penalty  of  an  offence,  after  it  is  committed.^  And 
an  act  of  a  state  legislature  cannot  be  pronounced  void,  as 
contrary  to  the  constitution  of  the  United  States,  because 
such  act  is  retrospective,  and  divests  antecedent  vested 
rights  of  property,'  if  it  do  not  impair  the  obligation  of  a 
contract.  t.  m. 

>'3  Dallas,  386;  9  Maw.  R.  363;  2  Pick.  170;  5  Monroe,  133;  3  New 
Hamp.  475  ;  1  Blackf.  196 ;  6  Binn.  271 ;  iJ.  J.  Marsh.  563;  7  Johns.  488. 

*  Satterlee  v.  Matthewson,  2  Peters,  414 ;  Charles  River  Brid^  v.  War^ 
ren  Bridge,  11  Peters,  420;  Watson  v,  Mercer,  8  Peters,  110;  Bennettv. 
Bo^gs,  1  Baldwin,  74. 
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ART.  II.— PERJURY  IN  A  DEPOSITION   WHICH  IS  INVALID  AS 
EVIDENCE  IN  A  CIVIL  SUIT. 

The  question  lately  arose  in  the  municipal  court  for  the  city 
of  Boston,  whether  one  could  be  guilty  of  perjury  in  swearing 
falsely  in  a  deposition  taicen  in  rei  memoriam  perpetuatn^ 
pursuant  to  the  laws  of  Massachusetts,  when  the  deposition 
bad  not  been  recorded  within  the  ninety  days  prescribed  by 
the  statute.  As  the  point  involves  some  interesting  consid- 
erations in  the  law  of  perjury,  and  was,  we  apprehend, 
passed  over  on  rather  too  hasty  an  examination,  we  ven- 
ture to  call  attention  to  it  by  making  it  the  subject  of  some 
comments. 

The  decision  was  in  Stone's  case,  tried  before  Thacher, 
Justice,  at  the  April  term  (reported  in  the  Law  Reporter 
for  July  last)  of  the  present  year.  The  indictment  was 
founded  on  the  second  section  of  the  one  hundred  twenty- 
eighth  chapter  of  the  Revised  Statutes,  which  enacts,  that, 
'*  if  any  person  of  whom  an  oath  shall  be  required  by  law, 
shall  wilfully  swear  falsely,  in  regard  to  any  matter  or 
thing,  respecting  which  such  oath  is  required,  such  person 
shall  be  deemed  guilty  of  perjury."  It  charged  the  defend- 
ant with  having  committed  perjury  in  answers  to  certain 
interrogatories,  contained  in  a  deposition  which  was  taken 
in  remembrance  of  certain  matters  before  Joseph  Willard, 
and  Aurelius  D.  Parker,  esquires,  justices  of  the  peace,  and 
counsellors  at  law,  on  the  9th  of  February,  1839 ;  and  con- 
cluded with  the  profert^  '*  as  by  his  said  answers  to  said  in- 
terrc^tories  written  in  said  deposition  remaining,  will 
among  other  things  appear." 

The  deposition  referred  to  had  been  taken  pursuant  to 
the  provisions  of  the  Revised  Statutes,  p.  574,  (since  some- 
what altered  by  the  statute  of  1839),  which  permitted  any 
one  who  was  desirous  of  perpetuating  evidence  upon  any 
point  which  might  afterwards  become  the  subject  of  judicial 
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inquiry,  to  make  application  to  two  justices  of  the  peace  to 
summon  before  them  the  person  whose  evidence  waa  de- 
sired, and  (notice  having  been  given  to  all  persons  in- 
terested), to  put  such  questions  as  might  legally  be  put  in 
taking  ordinary  depositions;  the  answers  to  be  made  under 
oath,  subject  to  the  penalty  for  false  swearing.  A  further 
provision  requires,  that  the  same  shall  be  recorded  within 
ninety  days  in  the  registry  of  deeds  for  the  county  where 
the  land  lies,  if  the  deposition  relates  to  real  estate ;  other- 
wise in  the  county  where  the  parties,  or  some  of  them,  re- 
side. All  other  formalities  had  been  sufficiently  complied 
with,  in  the  present  case,  except  that  last  referred  to,  of  re- 
cording the  deposition  somewhere  within  ninety  days  after 
its  completion. 

As  there  was  no  averment  in  the  indictment  relative  to 
recording,  the  objection  was  only  brought  out  upon  the 
proof.  The  commonwealth's  attorney,  Mr.  Parker,  before 
calling  any  witnesses,  offered  in  evidence  the  deposition,  as 
containing  the  alleged  perjury,  and  the  proof  that  it  had 
been  taken  pursuant  to  the  statute.  Messrs.  Choate  and 
Gushing,  of  counsel  for  the  defendant,  then  excepted  to  the 
want  of  registry.  The  point  was  but  briefly  argued ;  and 
the  learned  judge,  the  same  day,  gave  his  opinion  in  favor 
of  excluding  the  evidence.  The  prosecuting  officer  then 
offered  to  prove,  by  one  of  the  justices  who  took  the  deposi- 
tion, what  answers  the  defendant  tnade  to  certain  interro- 
gatories which  were  put  to  him  on  taking  the  deposition. 
But  the  defendant's  counsel  having  first  asked  whether 
those  answers  were  reduced  to  writing,  and  subscribed  and 
sworn  to,  at  the  time,  and  such  being  answered  to  be  the 
fact,  the  court  excluded  the  evidence ;  holding,  that  as  the 
indictment  referred  to  the  written  deposition,  and  it  was 
improper  to  introduce  that,  except  as  of  record,  parol  proof 
of  its  contents  could  not  now  be  received. 

Before  making  the  few  comments  upon  the  decision  which 
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we  have  in  store,  we  cannot  help  premising  our  regret,  that 
questions  of  the  kind  like  the  present  should  attract  so  little 
attention  from,  and  be  so  little  considered  by,  the  legal  pro- 
fession at  large — and  our  hope,  that  the  same  minuteness, 
and  accuracy,  and  particularity,  which  now  characterize 
civil  jurisprudence,  will  one  day  find  their  way  into  crim- 
inal. As  it  is,  while  civil  questions,  involving  frequently 
but  small  amounts  of  property,  are  so  thoroughly  argued, 
•  and  so  deliberately  and  carefully  decided  in  our  courts, 
criminal  matters,  involving  the  inestimable  rights  of  liberty 
and  reputation,  are  often  disposed  of  without  argument,  or 
settled  upon  an  hour's  deliberation.  Even  the  liberal-minded 
and  studious  civil  practitioner  seldom  ventures  into  the  do- 
main of  criminal  jurisdiction,  to  inquire  what  questions  are 
disturbing  the  judges,  or  occupying  the  attention  of  the  legis- 
lature. The  very  name  of  criminal  law  has  an  unattractive 
sound  to  his  ears ;  and  abandoning  its  practice  from  prin- 
ciple, he  is  seldom  apt  to  find  time  or  inclination  for  its 
study.  In  common  with  the  public  he  may  feel  a  gen- 
eral interest  in  the  administration  of  criminal  justice ;  but 
his  interest  is  no  more  than  general,  not  professional.  And  if 
he  reads  the  reports  of  convictions  and  sentences  in  the  news- 
papers, it  is  rather  like  any  other  general  reader,  to  see  who 
is  the  victim,  and  what  he  has  done,  than  to  inquire  what 
legal  merits  his  case  involved,  and  whether  the  law  which 
bore  upon  it,  and  its  mode  of  application  in  that  particular 
instance,  were  just  and  appropriate. 

The  judge  who  presides  at  the  criminal  tribunal,  in  some 
degree,  shares  this  feeling.  Of  course  he  must  be  affected 
by  the  indifference  and  neglect  on  the  part  of  the  bar  to  the 
subjects  of  his  duties ;  and  like  them  will  soon  come  to  un- 
dervalue the  niceties  and  discriminations  of  his  branch  of 
jurisprudence.  Even  if  he  were  disposed  to  discuss  them, 
whom  can  he  find  to  take  the  other  side  of  the  argument? 
And  how  much  benefit  his  own  legal  disquisitions  would 
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afford  to  the  enlightened  audiences  which  crowd  and 
<'  crown  "  his  court,  can  easily  be  imagined.  It  is  no.t  sur- 
prising, then,  that  criminal  law  judges  should  feel  disposed 
to  imitate  equity  judges,  in  making  forms  subordinate  to 
their  sense  of  jnstice ;  or,  that,  like  the  antipode  of  lord 
Eldon  in  the  vice  chancellor's  court,  they  should  sometimes 
gain  for  their  courts  a  name  of  ^^  terminer  sans  oyer,^'  for 
the  sake  of  showing  the  public  their  capacity  for  despatch. 
Perhaps,  however,  this  state  of  things  is  more  chargeable 
upon  society  generally,  than  the  legal  profession  exclu- 
sively. It  is  the  community  after  all,  who  give  the  tone  to 
legal  and  judicial  sentiment  And  while  they  are  calling 
aloud  for  speedy  vengeance,  when  they  do  happen  to  take 
an  interest,  and  at  other  times  (and  that  most  frequently), 
are  perfectly  indifferent  whether  a  convict  has  a  sentence  of 
one  year's  imprisonment  or  ten,  and  more  especially  whUe 
they  are  willing  to  see  a  man  suffer  any  punishment,  in  any 
manner,  if  it  only  happens  to  comport  with  their  ideas  of 
substantial  justice,  who  need  ask  why  the  field  of  criminal 
jurisprudence  lies  uncultivated  and  deserted?  Or  who  can 
blame  the  advocate  for  taking  his  talents  and  learning  to  a 
court,  where  deliberation  and  discrimination  are  prized,  and 
where  his  services  are  remunerated  as  well  as  valued  ?  What 
a  phrase,  that  of  '^  substantial  justice,"  in  the  matter  of  taking 
life  or  imprisoning  for  long  years  of  suffering  and  hardship  ! 
And  yet  how  few  of  society  need  a  more  satisfactory  excuse 
for  their  high-handed  interference  with  a  man's  natural 
rights,  than  this  same  palliative  ?  In  civil  matters,  the  thing 
may  be  tolerated,  if  the  people  are  too  ignorant  or  too  indo- 
lent to  inquire  and  satisfy  themselves  why  things  are  order- 
ed as  they^  are — ^but  when  it  comes  to  depriving  a  fellow 
citizen  and  a  fellow  creature  of  the  dearest  rights  in  life — 
liberty  and  reputation — or  perhaps  of  life  itself,  it  savors 
of  barbarism  to  our  thinking,  to  pass  such  a  commentary 
upon  the  deed,  as  this  of  *<  substantial  justice."    And  how 


Digitized  by 


Google 


1841.]  Perjury.  286 

libellons,  if  true,  is  the  imputation  of  such  a  state  of  things 
upon  a  government  of  equal  rights  like  our  own,  the  theory 
of  which  is,  that  an  ''  insult  offered  to  the  meanest  subject, 
is  an  injury  to  the  whole  commonwealth"  ! 

So  much  has- this  subject  which  we  are  considering  lain 
at  the  hearts  of  enlightened  jurists,  that  the  proposition  has 
often  been  made,  we  know  not  but  what  in  some  instances 
acted  upon,  of  having  a  public  defender  for  the  criminal,  as 
well  as  public  prosecutor  against  him.  Certainly,  until 
the  public  and  the  legal  profession  scrutinize  criminal 
law  more  narrowly  than  they  now  do,  such  an  office  seems 
not  only  desirable,  but  highly  necessary. 

But  much  as  we  deprecate  a  neglect  of  legal  form  and 
legal  accuracy,  we  have  still  less  regard  for  that  kind  of 
formal  spirit  which  acquiesces  in  the  escape  of  the  really 
guilty.  Bentham  has  with  great  severity  (perhaps  truth) 
remarked,  that  society  treat  criminals  as  huntsmen  do  the 
foxes  which  they  course — they  purposely  leave  them  some 
burrows  to  run  into,  for  the  sake  of  increasing  the  pleasures 
of  the  chase.  Much  of  the  same  spirit  is  contained  in  that 
old  stumbliqg-block  of  criminal  justice,  the  maxim,  that 
"  ninety-nine  of  the  guilty  had  better  escape,  than  one  of 
die  innocent  suffer."  For  our  own  part,  we  prefer  the  critic's 
rule,  ^'^ judex  damnatur  dum  nocens  absolvUur^''^  (the  judge 
and  the  lawgiver  ought  to  be  put  upon  trial,  if  they  let  the 
guilty  off)  ;  the  law,  of  course,  being  first  systematized,  and, 
its  penalties  properly  graduated.  The  judicial  mind  ought  to 
be  disabused  of  the  notion,  that  a  regard  for  legal  quibbles  is 
identical  with  mercy.  A  judge,  in  his  capacity  of  interpreter 
of  the  law,  in  a  certain  s^ise,  should  have  no  such  feeling 
as  mercy.  Let  him  pronounce  the  law  as  it  is,  and  if  he 
fears  to  take  the  responsibility  of  acting  upon  it,  let  him  rer 
fer  to  a  higher  tribunal,  if  there  is  one,  or  make  use  of  all 
the  aids  in  his  power  before  finally  making  up  his  decision. 
But  a  much  greater  responsibility^  in  our  apprehension, 
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rests  upon  the  lawgiver,  than  the  judge,  in  this  matter  of 
the  escape  of  the  guilty.  Not  only  should  he  leave  no 
breaches  in  his  statutes,  burrows  for  the  foxes,  but  he  should 
so  far  as  possible  make  the  judicial  path  a  plain  and 
straight-forward  one,  freeing  the  judge  from  the  unpleasant 
duty  of  deciding  whether  a  quibble  is  a  matter  of  form  or  of 
substance,  or  whether  the  statute  to  be  construed  has  been 
carelessly  or  only  bunglingly  framed. 

In  connecting  these  remarks  with  the  case  before  us,  we 
desire  to  free  them  from  any  personal  application  to  the 
parties  concerned  in  the  proceedings.  The  defendant,  for 
aught  we  know,  would  have  been  fully  acquitted  on  the 
merits  of  the  case.  And  his  counsel  certainly  said  all  that 
was  necessary  in  his  defence.  And  the  government  officers, 
noted  for  their  fidelity  in  the  discharge  of  duty,  devoted  as 
much  attention  and  ability  to  the  case,  we  have  no  doubt, 
as  the  press  of  business  would  permit,  perhaps  much  greater 
than  is  shown  in  the  average  of  criminal  trials  in  this  coun- 
try or  in  England.  We  have  only  said  what  we  have, 
because  the  remarks  are  so  naturally  brought  to  mind,  by 
any  examination  of  American  and  English  jurisprudence 
and  legislation  on  the  subject  of  crimes. 

To  come  then  to  the  legal  criticism  which  we  proposed  at 
the  outset,  we  shall  briefly  state  our  grounds  for  dissenting 
from  the  view  taken  by  the  learned  judge  of  the  law  of  the 
case  before  him. 

The  principal  reason  assigned  in  his  opinion  for  not 
receiving  the  deposition  in  evidence  was,  that  the  want  of 
record  had  made  it  a  legal  nullity.  It  could  cause  neither 
good  nor  harm  to  the  parties  interested,  and  so  the  perjury, 
if  any  had  been  committed,  ought  to  go  for  nothing.  It 
was  also  suggested,  that  if  the  deposition  had  been  duly 
recorded,  it  might  have  been  in  the  defendant's' power  to 
have  corrected  any  errors  or  misstatements  which  he  had 
made  in   testifying.     But  no  great  stress  was  probably 
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intended  to  be  laid  upon  this  last  observation :  for,  admit- 
ting it  were  allowable  to  the  defendant  thus  subsequently 
to  alter  a  matter  of  record,  (a  thing  highly  questionable), 
what  effect  upon  the  misstatement  already  made,  could  the 
fact  of  subsequent  correction  or  recantation  be  permitted  to 
have  ?  If  the  misstateihent  were  accidental,  then  no  per- 
jury had  been  committed.  But  if  wilfully  false,  then  the 
subsequent  retraction  of  his  fabehood  might  be  a  matter  of 
extenuation  in  measuring  his  punishment,  as  it  is  in  the 
continental  codes  of  Europe,  but  certainly  it  has  nothing  to 
do  with  the  question  of  the  original  commission  of  the 
offence  itself 

The  chief  inquiry  involved,  then,  is,  whether  the  legal 
availability  or  usefulness  of  the  deposition  is  the  criterion  of 
its  being  the  subject  of  perjury. 

It  is  no  doubt  true,  as  was  held  in  the  decision  of  the 
court,  that  the  deponent's  deposition  would  not  have  been 
fit  evidence  for  civil  purposes  in  Massachusetts.  The  cases 
cited '  are  conclusive  to  that  point.  Its  criminal  character, 
however,  turns  upon  other  considerations.  We  believe  it 
will  be  found,  that  adhering  to  a  just  definition  of  perjury, 
the  availability  or  non-availability  of  the  perjury,  for  the  pur- 
poses for  which  it  is  committed,  is  no  element  in  deciding 
upon  the  crime  itself  It  certainly  is  of  no  consequence,  in 
the  first  place,  whether  the  perjury  is  successful  as  a  matter 
of  fact.  If  a  man  swears  falsely  in  order  to  take  away  the 
life  of  another,  what  need  of  inquiring  whether  his  victim 
is  executed  1  though  we  would  say  in  passing,  that  as  a 
subject  of  statute  regulation,  we  believe  a  wide  distinction 
should  be  made  as  to  the  measure  of  punishment  between 
the  two  cases — a  distinction  not  now  known  in  English  or 
American  legislation. 

Need  the  perjury  any  more,  as  a  matter  of  fact,  have  a 

»  Bradfltreet  r.  Baldwin,  11  Mass.  R.  229,  and  Braintree  v.  Hingham,  1 
Pick.  R.  245. 
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tendency  to  effect  its  object  ?  Suppose  the  false  swearing 
the  most  inconsistent  and  incredible.  If  the  jury  are  satis- 
fied of  the  criminal  intent,  we  presume  there  would  be  no 
difficulty  in  deciding  the  matter.  Hawkins's  definition  of 
the  crime,  indeed,  if  admitted  as  authority,  (and  it  seems  to 
us,  on  the  whole,  the  best  to  be  met  with),  nearly  disposes 
of  this.  **  Perjury,"  he  says,  in  his  Pleas  of  the  Crown, 
chap.  69,  sec.  1,  ^'  by  the  common  law,  seemeth  to  be  a 
wilful  false  oath,  by  one  who  being  lawfully  required  to 
depose  the  truth  in  any  proceeding  in  a  course  of  justice 
swears  absolutely,  in  a  matter  of  some  consequence  to  the 
point  in  question,  whether  he  be  believed  or  not."  Even 
ignorantly  false  swearing,  where  the  party  does  not  swear 
contrary  to  his  belief,  but  only  affirms  positively  without 
knowing  anything  about  what  he  swears,  is  perjury.'  And 
it  does  not  help  the  case,  that  what  he  swears  to  turns  out 
exactly  true.  The  principle  seems  to  be,  that  it  b  a  public 
concern,  that  the  truth  shall  be  told  when  called  for — ^that 
it  is  no  question,  whether  the  criminal  has  benefited  him- 
self or  another,  but  whether  be  has  done  his  part  to  assail 
and  break  down  the  administration  of  justice,  to  pollute  and 
poison  its  fountain  sources. 

And  yet  in  some  instances,  where  the  false  witness  has 
incurred  all  the  moral  guilt  of  perjury,  and  his  crime  has 
only  been  rendered  nugatory,  if  at  all  so,  by  events  beyond 
his  control,  the  legal  requisites  of  the  offence  have  not  been 
thought  ta  be  satisfied.  Thus,  if  the  justice  of  the  peace 
or  other  officer,  administering  the  oath,  turns  out  not  to 
have  been  legally  quaUfied,  the  false  swearing,  though  ever 
90  successful,  is  not  perjury.  This  follows  from  all  the 
definitions  of  the  crime.  And  lord  EUenborough  held,  in 
Cohen's  case,'  that  a  witness  could  not  conmiit  perjury  by 
false  swearing  in  a  suit  which  had  already  abated  by  the 

*  Ron.  on  Crimes,  1754,  n.  (k) ;  3  Ini.  166 ;  Deao.  1000. 

•  1  Stark.  R.  511. 
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death  of  one  of  the  parties  to  the  action,  though  that  fact 
was  unknown  at  the  time  the  testimony  was  given.  So,  it 
was  intimated  by  lord  chancellor  Parker,  in  Cann  t?.  Cann,* 
that  a  deposition  in  chancery  de  bene  esse,  that  is,  only  con- 
ditionally to  be  used,  was  not  the  subject  of  perjury.  But 
this  last  opinion,  which  was  only  an  obiter  dicium  of  the 
chancellor's,  while  sitting  in  equity,  if  correct  in  fact,  is 
not  so  upon  the  reason  assigned  for  it  in  the  report  He 
remarks,  that  he  thinks  it  cannot  be  perjury  at  law,  because 
no  issue  had  been  joined.  But  at  the  present  day,  it  is 
well  settled,  that  perjury  may  be  committed  before  an  issue 
is  joined ;  as  upon  an  affidavit  to  hold  to  bail* — in  swear- 
ing the  peace,*  &c. ;  and  the  statute  applying  to  the  de- 
fendant's case,  in  the  present  instance,  is  probably  only  in 
affirmance  of  the  common  law.  But  the  whole  suggestion 
of  the  chancellor's,  we  rather  apprehend,  can,  under  the 
circumstances,  hardly  be  estimated  as  an  authority. 

Have  not  the  first  two  classes  of  cases,  however,  a  bear- 
ing upon  the  present,  and  a  bearing  in  favor  of  the  reason 
given  for  the  decision  ?  As  to  the  first,  we  need  go  no 
fsurther  than  to  say,  sic  lex  tcripta  est  Judicial  decision, 
and  positive  legislation  in  many  instances,  have  thoroughly 
established,  that  perjury  cannot  be  committed,  except  where 
the  oath  has  been  duly  administered  by  the  legally  consti- 
tuted authority ;  so  that  except  as  a  question  of  motive 
for  the  law,  the  inquiry  into  the  tendency  to  produce  preju- 
dice is  no  longer  open ;  and,  on  principle,  we  believe,  if  it 
were  necessary,  we  could  distinguish  between  the  law's 
not  calling  to  account  one  who  has  sworn  falsely  before  a 
magistrate  not  duly  authorized  to  receive  his  testimony,  and 
its  calling  to  account  one  whose  testimony,  for  reason  of  its 
not  being  recorded  in  season,  is  civilly  worthless.  In  the 
fermer  case  (to  allude  to  an  expression  before  made  use  of), 

» 1  Peer©  Wmi.  567.  •  P©ake,  N.  P.  112. 

^Hmwk.  P.  C.b.  1,0.69,53;  lCaii^i.404;  6N.H.R.352. 
VOL.  XXIV. — NO.  XLVIII.  19 
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if  society  call  upon  a  witness  to  tell  the  truth,  it  ought,  be- 
fore punishing  him  for  testifying  falsely,  to  show  that  he 
has  been  called  upon  in  the  formal  and  solemn  manner.  It 
is  not  for  every  unauthorized  impertinence,  that  he  is  to  be 
rendered  liable  to  this  grievous  penalty.  What,  if  some 
one  volunteered  to  act  the  magistrate  for  the  sake  of  en- 
trapping him  7  What,  if  the  very  occasion  to  the  sin  was, 
that  the  shape  of  the  oath,  put  by  a  bungler  in  office,  did 
not  render  it  obligatory  upon  his  conscience? 

In  a  case  like  the  defendant's,  however,  what  excuse 
could  it  be  for  perjury,  that  after  society  had  called  upon 
him  with  all  solemnity  to  give  his  testimony,  it  so  happened 
by  accident,  that  it  was  rendered  worthless  to  the  parties 
who  sought  it? — We  say  accident,  for  while,  in  the  first 
place,  it  was  probably  purely  accidental  that  the  deposition 
was  not  recorded,  it  would  have  been  strictly  accidental  to 
the  defendant  and  to  the  claim  of  society  upon  him,  if  the 
parties  interested  had  intentionally  neglected  to  record  the 
deposition.  If  they  did  not  intend  to  use  the  evidence 
upon  trial,  and  so  could  not  be  supposed  to  invoke  the 
forms  of  society  to  secure  true  testimony  for  that  purpose, 
yet  there  was  a  time  when  and  a  purpose  for  which  they 
had  duly  invoked  the  social  majesty ;  and  the  defendant 
had  professed  to  yield  obedience  to  that  call ;  and  it  is  with 
reference  to  that  time,  and  the  importance  of  the  evidence 
then,  that  his  conduct  is  now  to  be  investigated.  Has  the 
subsequent  neglect  of  the  individual  parties  interested 
more  to  do  with  the  social  claim  for  reparation,  than  the 
neglect  of  one  whose  building  has  been  set  on  fire,  to  com- 
plain against  the  incendiary  when  he  has  discovered  him  ? 
Suppose  the  party  injured  should  pardon  the  criminal  under 
such  circumstances,  and  consent  that  the  ofience  should  go 
for  nothing ;  could  society  any  the  less  permit  the  crime  to 
pass  unheeded  ?  What  more  effect,  in  the  case  before  us, 
has  the  act  of  the  individuals  rendering  useless  the  testi- 
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mony,  towards  exculpating  the  defendant,  than  as  if  the 
deposition  had  been  casually  destroyed  by  fire  or  otherwise, 
after  it  had  been  duly  recorded  ?  The  true  mode  of  view- 
ing the  question  is,  to  hold  fast  to  the  time  of  taking  the 
deposition.  If  it  were  perjury  then,  what  has  since  altered 
the  character  of  the  act  ?  We  admit,  that  if  at  that  time, 
it  had  been  a  part  of  the  legal  requisitions  to  the  formality 
of  deposing,  and  so  to  the  commission  of  perjury,  that  the 
evidence  should  be  recorded — in  other  words,  if  the  law 
had  said  that  all  the  solemnities  of  the  occasion  were  to  go 
for  nothing,  unless  the  deposition  was  subsequently  regis- 
tered within  a  given  time,  the  idea  of  registration  would  be 
as  necessary  an  element  in  the  crime,  as  the  due  adminis- 
tration of  the  oath  itself,  or  any  other  essential  part  of  the 
deposition.  But  it  was  expressly  conceded,  in  the  judge's 
opinion,  at  the  trial,  and  the  notion  is  as  obvious  as  it  is 
true — that  the  defendant  might  have  been  indicted  before 
the  ninety  days  had  expired,  though  the  deposition  had  not 
as  yet  been  recorded.  Then  we  ask  again,  what  excuse  to 
the  defendant  is  the  subsequent  accident  of  non-registra- 
tion? 

We  will  not  say  of  the  other  construction  of  the  statute, 
that  it  involves  the  idea  of  its  being  intended  to  protect 
perjury — though  such  might  fairly  be  said  to  be  its  effect  in 
a  case  like  the  present — but  will  only  express  our  approba- 
tion of  the  learned  judge's  suggestion,  that  the  formality  of 
registration  was  designed  as  a  provision  for  the  preservation 
of  the  testimony,  and  a  guaranty  of  its  authenticity  when- 
ever it  should  be  called  for. 

Perhaps  another  consideration  may  be  urged  with  some 
force  against  the  necessity  of  a  legal  usefulness  in  the  depo- 
sition in  order  to  make  it  the  subject  of  perjury.  Let  it  be 
supposed  that  a  deposition  like  the  present  has  been  duly 
recorded,  and  then  circumstances  render  it  valueless  as 
evidence;  for  instance,   the  deponent  is  still « alive,   and 


Digitized  by 


Google 


292  Perjury.  [Jan. 

within  reach  of  the  process  of  the  court,  and  otherwise 
competent  as  a  witness  in  propria  persona.  The  deposition 
in  such  case,  we  presume,  would,  for  the  time  being,  per- 
haps absohitely  be  rendered  nugatory.  Yet  might  not  the 
deponent  be  indicted  for  swearing  falsely  upon  that  depo- 
sition 1 

We  believe  we  have  said  enough  to  dispose  of  the  case 
where  false  testimony  does  not  amount  to  perjury  for  want 
of  a  due  administration  of  the  oath.  Perhaps,  in  so  doing, 
we  have  also  disposed  of  lord  Ellenborough's  decision, 
above  mentioned,  relative  to  the  abatement  of  the  suit  by 
death  of  parties.  If  the  testimony  in  that  instance  had 
been  given  before  the  suit  abated,  all  other  essentials  of 
perjury  concurring,  we  could  not  but  have  considered  it 
exactly  at  variance  with  the  views  above  lurged.  The  £ftct, 
however,  that  the  suit  was  already  legally  defunct  wh^i 
the  false  testimony  was  given,  which  was  expressly  found 
in  the  case  reported,  takes  away  all  applicability  to  the 
present  question ;  or  at  least  brings  it  so  far  within  the 
remarks  already  made,  that  we  deem  farther  comment  un- 
necessary. On  the  whole,  then*,  we  conclude  that  availa- 
bility does  not  in  general  enter  into  the  consideration 
whether  false  testimony  in  a  given  instance  may  amount  to 
perjury,  and  that  in  the  particular  instance  before  us,  the 
Massachusetts  statute  does  not  require  a  departure^  from  the 
rule. 

The  reasoning  which  we  have  thus  far  used  does  not 
stand  wholly  unsupported  by  juridical  authority,  though 
the  law  of  perjury  at  best  presents  a  meagre  development 
Mr.  Roscoe,  in  his  '^Criminal  Evidence,"  page  674,  ob- 
serves that  '^  the  object  with  which  the  oath  is  taken,  n^ed 
not  be  carried  into  effect ;  for  the  perjury  is  complete  at  the 
moment  when  the  oath  is  tak«n,  whatever  be  the  subsequent 
proceedings.  Thus,  where  the  defendant  was  indicted  for 
perjury  in  an  affidavit,  which  could  not  from  cecrtain  defects 
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in  the  jurat  be  received  in  the  court  for  which  it  was 
sworn,  Littledale,  J.,  was -of  opinion  that,  nevertheless  per- 
jury might  be  assigned  upon  it.^  So  it  was  ruled  by  lord 
Tenterdeu,  that  a  party  filing  a  bill  for  an  injunction,  and 
making  affidavit  of  matters  material  to  it,  is  indictable  for 
perjury  committed  in  that  affidavit,  though  no  motion  is 
ever  made  for  an  injunction."*  And  in  the  New  York  re- 
ports we  find  two  cases  quite  as  much  in  point  as  those  just 
quoted.  In  Dayton  v,  Rockwell,'  it  was  held  that  perjury 
might  be  committed  in  making  an  affidavit,  which  was 
legally  defective  for  the  purpose  for  which  it  was  made. 
In  that  instance,  the  party  in  question,  in  order  to  obtain  a 
justice's  warrant,  had  made  affidavit  that  he  had  a  good 
cause  of  action  against  his  debtor,  without  adding  that  the 
debtor  was  about  to  leave  the  country;  and  though  the 
warrant  would  be  invalid  for  that  defect,  yet  it  was  decided 
that  the  party  might  none  the  less  be  guilty  of  perjury,  if 
he  swore  falsely,  qucUenuSy  in  order  to  obtain  it.  So,  in 
Pratt  r.  Price,*  an  affidavit  made  to  obtain  a  wlrit  of  certio* 
rarij  in  a  case  where  it  could  not  be  granted  in  consequence 
of  the  prohibition  of  an  express  statute,  was  Nevertheless 
held  to  be  the  subject  of  perjury. 

Thus,  upon  authority,  as  well  as  principle,  we  should 
arrive  at  a  different  decision  from  that  pronounced  in  the 
case  before  us.  We  do  not  assent  that  the  want  of  record 
to  the  defendant's  deposition  absolved  him  from  the  penal- 
ties of  perjury  for  false  testimony  therein  contained.  As 
matter  of  proof,  we  believe  the  Massachusetts  statute  in 
requiring  the  recording  of  depositions  "  in  perpetuam,^^  and 
the  decisions  of  the  supreme  court  in  rejecting  them  as  evi- 
dence for  civil  purposes  unless  so  recorded,  were  not  de- 
signed to  have  the  effect  to  exclude  them  as  proof  in  a 

>  Hailej's  caae,  R.  and  Moody,  N.  P.  C.  94. 

*  White's  cue,  Moody  and  Malkin,  271. 

«  11  Wemd.  140.  «  11  Wend.  127. 
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criminal  proceeding,  like  the  present ;  and,  finally,  that  the 
profert  in  the  indictment  in  question  did  not  require  the 
production  of  the  deposition  as  of  record.  o.  b. 


ART.  Ill— MEDICAL  EVIDENCE. 

It  is  a  matter  of  common  remark,  that  medical  men,  even 
when  possessing  considerable  reputation,  make  but  a  sorry 
figure  on  the  witness-stand,  and  the  fact  is  regarded,  on 
account  of  its  frequency,  as  reflecting  some  discredit  on  the 
profession  itself.  We  are  not  inclined  to  deny  the  correct- 
ness of  the  charge,  but  we  regret  that  the  fact  has  seldom 
excited  any  other  emotion  than  one  of  surprise  or  contempt, 
and  that  but  little  desire  has  been  evinced  to  ascertain  the 
causes  of  so  singular  a  phenomenon.  The  inquiry,  if  can- 
didly pursued,  would  have  shown  that  the  evil  is  charge- 
able, in  a  great  measure,  to  causes  very  different  from  that 
to  which  it  is  commonly  attributed;  and  people  would  have 
seen,  like  the  poet  in  Moliere,  who  found  to  his  astonish- 
ment, that  he  had  been  writing  prose  all  his  life,  that  they 
have  been  surprised  at  what  could  not  have  been  otherwise, 
in  the  very  nature  of  things.  The  medical  profession  has 
been  greatly  wronged  by  the  imputation  of  ignorance  and 
presumption  that  has  been  freely  cast  upon  it,  in  consequence 
of  the  lamentable  exhibitions  of  some  of  its  members ;  and 
it  is  time  it  were  generally  understood,  that  the  blame  in 
this  matter  is  more  justly  chargeable  to  the  laws  and  opinions 
of  the  community,  than  to  any  culpable  deficiency  in  the 
profession  itself.  Society  has  it  in  its  power  to  mould  the 
professions,  almost  as  it  chooses ;  and  it  may  be  laid  down 
as  a  general  principle,  that  their  characters,  whatever  they 
may  be,  are  attributable,  not  more  to  those  of  the  individuals 
that  compose  them,  than  to  the  state  of  society  in  which 
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they  exist  All  other  than  their  necessary  defects  may  be 
more  or  less  remedied  by  the  action  of  the  community,  so 
that  if  they  are  permitted  to  remain  after  having  been  fairly 
exposed,  the  professions  cannot  be  justly  responsible  for  the 
evils  they  occasion.  Before  blaming  or  ridiculing  medical 
witnesses  for  '^breaking  down"  so  frequently,  we  should 
be  sure  that  any  other  class  of  men  would  have  done  better 
under  similar  circumstances.  We  are  anxious  that  the  delin- 
quency in  question  should  be  traced  to  its  true  source,  for 
the  double  purpose  of  doing  justice  to  the  medical  profession, 
and  of  suggesting  a  remedy  for  the  evil  in  question. 

We  certainly  would  not  deny  that  the  proverbial  embar- 
rassment of  medical  men  on  the  witness-stand,  is  sometimes 
the  result  of  culpable  ignorance  that  deserves  no  indulgence 
whatever.  Men  who  have  long  since  abandoned  the  study 
of  their  profession  while  they  continue  in  the  practice  of  it, 
and  act  upon  the  idea  that  a  science  which  is  constantly 
improving  had  arrived  at  perfection  during  their  pupilage, 
have  not  unfrequently  undertaken  to  enlight^  courts  and 
juries,  in  a  way  that  would  eflfectually  prevent  a  student 
from  obtaining  a  diploma  from  any  respectable  school  in 
the  country.  The  counter  testimony  of  others  of  genuine 
attainments,  and  the  scathing  process  of  a  cross-examina- 
tion, only  induce  them  to  persist  in  blazoning  their  folly 
and  in  striving  to  obtain  a  triumph  by  force  of  positive  and 
clamorous  assertions.  It  too  frequently  happens  on  such 
occasions,  especially  in  the  country,  that  feelings  of  per- 
sonal animosity  usurp  the  place  of  a  conscientious  regard 
for  truth,  and  the  witness-stand  becomes  the  scene  of  pro- 
fessional collisions  in  which  ignorance  generally  triumphs. 
We  have  known,  in  a  case  of  poisoning  by  arsenic,  the  tes- 
timony of  a  modest  young  man,  though  a  very  skilful  prac- 
tical chemist,  utterly  discredited  with  the  jury  by  the  bold 
and  swaggering  assertions  of  an  old  practitioner  who  knew 
nothing  of  chemistry,  and  for  years,  probably,  had  not  read 
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a  paragraph  in  any  scientific  work  whatever.  But  whether 
such  exhibitions  can  be  justly  considered  as  disgraceful  to 
the  medical  profession  or  not,  lawyers  certainly  have  no 
right  to  complain  of  them,  so  long  as  they  are  guilty  of  de- 
liberately endeavoring  to  make  professional  ignorance  and 
the  popular  prejudice  in  favor  of  age  and  fancied  experience, 
available  to  the  success  of  their  cause.  If  professional  igno- 
rance and  audacity  rear  their  unblushing  front  in  the  wit- 
ness-stand, we  have  a  right  to  ask,  who  places  them  there? 
who  confidently  reckons  upon  them,  as  the  principal  ele- 
ment of  success? 

While  we  have  no  disposition  to  excuse  gross  or  culpable  • 
ignorance,  we  claim  some  indulgence  for  the  intelligent  phy- 
sician, on  account  of  the  disadvantages  under  which  his 
testimony  is  given.  The  duties  of  the  medical  practitioner 
are  far  from  being  favorable  to  the  promotion  of  the  intel- 
lectual habits  which  are  essential  to  that  precision  and  accu- 
racy in  his  opinions,  which  alone  will  enable  them  to  bear 
the  test  of  a  searching  examination.  With  his  mind  well 
fortified  with  principles  and  enlarged  by  philosophical  views 
of  nature's  laws  in  the  sphere  to  which  he  has  devoted  him- 
self, he  begins  his  career,  determined  to  find  an  explanation 
of  every  phenomenon,  and  to  have  a  reason  for  every  mea- 
sure. He  reverently  bows  to  the  supremacy  of  true  philoso- 
phy and  turns  himself  away  from  the  seductive  worship  of 
empiricism.  He  advances  but  a  little  way  in  his  course, 
however,  when  he  finds  that  the  light  which  seemed  to 
beam 'over  his  whole  path,  frequently  disappears,  and  leaves 
him  to  grope  his  way  in  darkness.  At  the  very  bedside  of 
his  patient,  the  ample  instructions  of  the  schools  become  a 
dead  letter ;  he  finds  himself  obliged  to  resort  to  his  own 
resources,  and  obtain  the  requisite  conclusions  in  the  best 
manner  he  can.  He  is  not  only  obliged  to  arrive  at  his  con- 
clusions as  he  best  can,  but  the  circumstances  of  the  case 
often  admit  of  but  little  deliberation,  and  he  is  necessarily 
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giiided,  more  by  the  force  of  general  impressions,  than  by 
deductions  cautiously  and  rigidly  drawn.  Such  conclusions 
are  sufficient  for  his  purpose,  and  he  may  have  a  strong 
conviction  of  their  correctness,  while  it  might  be  difficult  for 
him  to  give  a  reason  for  his  belief  that  would  satisfy  others, 
or  bear  examination.  This,  however,  in  the  ordinary  routine 
of  practice,  is  seldom  required,  and  he  remains  unconscious 
of  his  deficiency,  till  he  finds,  in  the  quality  of  a  witness, 
that  opinions  which  he  has  been  acting  upon  all  his  life,  are 
suddenly  annihilated,  like  the  baseless  fabric  of  a  vision,  by 
the  assaults  of  relentless  counsel.  While  court  and  jury 
are  eagerly  expecting  the  why  and  because  of  what  he  says, 
he  can  give  them  nothing  but  individual,  unsupported  con^ 
victions  which,  anywhere  else  indeed,  it  would  never  have 
entered  their  heads  to  doubt.  And  if,  in  the  course  of  his 
life,  he  has  ever  borne  in  mind  the  hint  of  a  veteran  practi- 
tioner to  a  young  enthusiast, — ^^Juvenis,  tua  doctrina  non 
pramiitit  opes :  plebs  amat  remedia^^^ — and  been  chary  of 
expressing  his  opinions,  until  he  has  almost  lost  the  power 
of  doing  it,  who  can  blame  him  ?  Is  it  his  fault  that  he 
has  been  obliged  to  confine  himself  to  brief  and  oracular 
responses,  which,  though  they  fail  to  enlighten  the  inquirer, 
effectually  silence  and  satisfy  him  ?  Ought  it  to  be  expect- 
ed, that  the  moment  he  enters  a  court,  he  should  drop  the 
habit  of  his  whole  life,  and  succeed  for  the  first  time  in 
pouring  light  and  conviction  into  minds  that  nevet  ^ould 
suffer  the  attempt  before  ? 

This  difllculty  which  is  experienced  by  the  physician  in 
supporting  his  opinions  by  appropriate  illustrations,  factff 
and  arguments,  is  greatly  increased  by  the  circumstances 
under  which  his  evidence  is  given.  He  is  often  called  upon 
without  any  opportunity  for  preparation,  or  his  preparation, 
if  he  have  made  any,  is  of  little  avail  to  him,  from  the  fact 
of  his  being  unable  to  anticipate  the  precise  points  on  which 
his  evidence  may  be  required.    Amid  the  fatigues  and  anx*^ 
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ieties  of  an  extensive  practice,  it  has  been  impossible  to 
render  himself  familiar  with  any  other  than  those  parts  of 
his  profession  that  are  of  daily  and  hourly  application.  Can 
it  be  surprizing,  then,  that  he  should  manifest  some  embar- 
rassment, or  even  "break  down"  on  the  witness-stand, 
when  required,  on  the  spur  of  the  moment,  to  deliver  opin- 
ions decisive  of  his  professional  reputation  on  topics  of  the 
most  difficult  nature,  which  might  once,  perhaps,  have  been 
familiar  to  his  mind,  but  which  he  has  been  forced  to  neg- 
lect for  others  of  greater  practical  importance?  What  law- 
yer would  make  a  better  figure,  if  unexpectedly  obliged  to 
give  his  opinions  on  difficult  points  of  law ;  or  rather,  what 
lawyer  would  not  refuse  altogether  to  give  such  testimony 
without  sufficient  opportunity  for  examination  and  reflec- 
tion. If  medical  men  had  a  proper  regard  for  their  own 
rights,  they  would  take  a  similar  course.  Courts  can  oblige 
them  to  testify  merely  to  facts  that  have  come  under  their 
own  observation.  They  cannot  compel  them  to  express 
opinions,  as  experts,  and  if  the  latter  voluntarily  consent  to 
perform  this  duty,  they  may  demand  ample  time  and  means 
for  investigation.  In  no  other  way  can  they  avoid  jeopard- 
izing their  own  reputation,  and  comprising  the  honor  of 
their  profession. 

This  course  is  rendered  particularly  necessary  by  the  pecu- 
liar nature  of  the  inquiries  that  often  arise  in  the  judicial 
discussion  of  medico-legal  questions.  In  ordinary  study 
and  practice,  the  views  of  the  physician  are  confined  to  the 
actual,  not  the  possible.  It  is  enough  for  him  to  know  what 
is  and  what  has  been  ;  and  by  the  indications  which  such 
knowledge  furnishes,  lie  is  guided  in  accomplishing  the  great 
object  of  his  profession, — the  cure  of  disease.  It  is  foreign 
to  his  purpose  to  speculate  on  contingencies  that  may  never 
happen,  and  therefore  in  obedience  to  a  rule  of  good  philoso- 
phy, he  regards  it  as  useless,  and  confines  his  attention  to 
actual,  unquestionable  phenomena.    In  the  case  of  medico- 
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legal  evidence,  however,  it  is  all  very  different.  The  physi- 
cian is  required  to  testify,  not  only  concerning  facts  that 
have  come  under  his  cognizance,  but  also  to  deduce  general 
results  from  supposititious  facts, — to  contemplate  a  contin- 
gency which  neither  he  nor  any  one  else  ever  contemplated 
before.  He  may  have  seen,  for  instance,  a  great  variety  of 
wounds,  observed  their  constitutional  effects,  and  marked 
their  issue,  without  being  able  to  return  a  decisive  answer 
to  the  question,  whether  a  certain  wound  would  have  been 
followed,  as  it  was,  by  death,  without  the  previous  or  sub- 
sequent occurrence  of  a  certain  disease.  The  reason  is,  that 
in  the  absence  of  any  direct  experience  on  the  point,  he  can 
obtain  at  best  but  an  appro;Kimation  to  the  truth,  by  a  careful 
consideration  of  analogies,  and  for  that,  probably  no  oppor- 
tunity is  allowed  him.  The  medical  witness  is  justified  in 
expressing  himself  promptly  and  positively,  only  on  simple 
and  common  points.  In  regard  to  the  possible,  the  probable, 
the  conditional,  the  uncertain,  his  opinions  should  be  the 
result  of  calm  and  deliberate  consideration.  When,  for  in- 
stance, the  case  is  that  of  a  person  who  is  knocked  down^ 
becomes  insensible,  and  soon  after  dies,  there  are  many  and 
various  facts  to  be  borne  in  mind ;  their  relations  to  one 
another,  and  the  mutual  influence  of  their  various  combi- 
nations are  to  be  carefully  examined,  before  even  an  approx- 
imation to  the  truth  can  be  obtained ;  all  this  demands  the 
most  cautious  and  deliberate  investigation,  aided  by  all  the 
light  that  can  be  derived  from  special  experiment  and  cases 
of  a  similar  nature.  On  the  trial  of  Burke  and  Hare  at 
Edinburgh  for  the  murder  of  the  woman  Campbell,  Dr. 
Christison  was  asked,  if  certain  bruised  marks  and  extrava- 
sations of  blood  under  the  skin,  which  were  observed  in  dif- 
ferent parts  of  her  body,  were  indications  of  injuries  received 
before  death.  It  was  a  question  which  even  this  distin- 
guished medical  jurist  would  not  have  ventured  to  answer, 
had  it  not  been  anticipated,  and  made  the  occasion  of  a 
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series  of  experiments  which  afforded  a  satisfactory  result' 
When  a  physician,  with  no  other  data  than  what  the  evi- 
dence in  court  has  just  furnished  him,  always  ventures  to 
express  a  positive  opinion,  we  must  say  it  indicates  the  con- 
fidence of  presumptuous  vanity,  rather  than  that  which 
springs  from  profound  attainments  and  a  humble  reverence 
for  the  truth.  And  yet  in  a  large  proportion  of  cases,  the 
only  alternative,  left  for  the  medical  witness  who  does  not 
know  or  does  not  insist  upon  his  rights,  is  either  to  evince 
this  kind  of  confidence,  or  inevitably  excite  the  ridicule  and 
contempt  of  court  and  bar,  by  utterly  and  ignominiously 
"  breaking  down." 

It  should  be  remarked  in  this  connection,  that  the  medical 
witness,  though  addressing  himself  to  men  of  education  and 
intelligence,  still  suffers  from  the  popular  misconceptions 
respecting  the  extent  of  medical  science.  He  is  presumed 
to  be  familiar  with  every  subject  of  a  medical  nature,  ready 
to  answer  questions  and  lay  down  opinions,  as  if  ex  cathedra, 
on  all  points  alike.  He  knows  something  of  what  others 
know  nothing,  and  in  the  true  spirit  of  ignorance,  his  know- 
ledge is  magnified  beyond  all  possible  limits.  It  does  not 
seem  to  be  understood,  that  the  results  of  medical  science 
have  none  of  that  exactness  and  certainty  which  attend 
those  of  mathematical  and  physical  science.  The  cautious, 
limited,  and  general  statements  of  the  medical  witness  are 
too  often  viewed  as  indicative  of  ignorance,  and  far  less 
satisfactory  than  dogmatic  assertions  and  high-sounding 
pretensions. 

The  manner  too  in  which  evidence  is  elicited  is  of  itself 
sufficient  to  account  for  almost  all  the  embarrassment  of  the 
witness.  Accustomed  as  he  has  been,  to  the  quiet  and 
secluded  routine  of  his  duties,  where  no  great  activity  of 
mind  has  been  exerted ;  where  his  word  is  seldom  ques- 
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tioned,  and  his  faculties  never  sharpened  by  collision  with 
the  faculties  of  others,  he  finds  himself  placed  in  a  very 
different  scene,  on  which  he  is  entirely  unprepared  to  act  his 
part.  Thinking  only  of  speaking  the  truth,  the  whole  truth, 
and  nothing  but  the  tnith,  calmly  and  dispassionately,  as 
on  any  other  scientific  subject,  he  soon  perceives  that  he  is 
in  the  hands  of  able  and  ingenious  counsel,  whose  object  is 
not  so  much  to  ascertain  the  truth,  as  to  serve  the  interest 
of  their  client.  He  perceives  that  every  expression  is 
watched,  and  tortured,  if  possible,  into  something  very  dif- 
ferent from  its  intended  meaning,  and  that  every  endeavor 
that  professional  cunning  can  suggest,  is  used  to  entangle 
him  in  his  speech.  He  resolves  to  be  cautious  and  to  weigh 
well  his  words,  till,  finding  that  his  caution  is  construed 
into  ignorance,  or  bad  faith,  he  is  thrown  off  his  guard, 
artfully  beguiled  into  some  track  remote  from  the  object  in 
qi^stiou,  betrayed  into  some  inconsistency  of  statement,  and 
suddenly  overwhelmed  with  confusion  and  dismay.  When 
the  advocate  has  thus  finally  succeeded  in  worrying  his 
victim  into  some  fatal  admission  which  otherwise  would 
never  have  escaped  him,  then  are  the  eyes  of  legal  gentle- 
men upturned  in  perfect  astonishment,  '*  that  so  intelligent 
and  respectable  a  class  of  men  as  the  medical  profession, 
should  make  so  poor  a  figure  in  the  witness-box,"  and  they 
come  to  the  sage  conclusion,  that  they  *'  have  a  great  distrust 
of  this  kind  of  evidence." 

Of  the  various  causes,  however,  which  concur  to  disqual- 
ify the  physician  from  distinguishing  himself  on  the  witness- 
stand,  the  principal  one  remains  to  be  considered, — ^it4s  the 
little  attention  that  is  paid  to  tlie  study  of  medical  jurispru- 
dence as  an  independent  branch  of  the  science.  The  nature 
of  the  phenomena  embraced  in  medico-legal  questions,  and 
the  line  of  inquiry  which  it  is  necessary  to  pursue,  in  order 
to  arrive  at  satisfactory  solutions,  are  sufBciently  peculiar 
to  distinguish  this  branch  of  medicine  from  every  other. 
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True,  a  large  proportion  of  these  questions  are  questions  of 
anatomy,  pathology,  obstetrics,  &c.,  yet  the  facts  and  prin- 
ciples of  these  branches  receive  from  the  medical  jurist,  an 
application  very  different  from  that  which  the  purposes  of 
the  surgeon,*  physician,  and  accoucheur  require.  A  man 
may  be  an  excellent  anatomist,  and  capable  of  performing 
every  operation  in  surgery,  without  being  able  to  say 
whether  a  wound  inflicted  with  a  certain  instrument,  in  a 
certain  direction,  and  with  a  certain  degree  of  force,  could 
or  would  not  involve  this  or  that  organ.  He  may  be  well- 
grounded  in  the  principles  of  pathology,  and  still  be  at  a 
loss  to  say  how  far  a  certain  symptom  may  be  controlled 
by  the  will,  or  one  disease  be  masked  by  another.  He  may 
be  a  skilful  accoucheur  without  finding  it  necessary  to  the 
success  of  his  practice,  to  be  well  acquainted  with  all  the 
signs  of  delivery.  He  may  have  made  extensive  researches 
into  pathological  anatomy,  without  knowing  what  changes 
are  presented  by  the  organs  after  death  from  starvation,  or 
whether  certain  changes  that  are  revealed  by  examination 
many  days  or  weeks  after  death  are  the  result  of  disease, 
of  poison,  or  the  incipient  stages  of  decomposition.  In  order 
to  understand  these  questions,  it  is  obvious  that  something 
more  is  requisite,  than  the  kind  and  degree  of  knowledge 
that  may  ensure  success  in  the  practice  of  any  department 
of  the  healing  art. 

Medical  jurisprudence  also  involves  many  inquiries  that 
have  little  or  no  connection  with  the  studies  that  qualify  one 
for  the  ordinary  duties  of  the  medical  profession,  and  unless 
his  attention  is  specially  directed  to  them,  he  may  remain 
almost  unconscious  of  their  existence,  till  some  occasion 
offers  when  he  finds  his  reputation  is  sadly  comprised  by  his 
ignorance.  He  may  graduate  with  much  credit,  and  justify 
the  promise  of  his  youth  by  the  attainments  of  his  riper 
years,  without  being  able  to  expose  the  devices  of  an  im- 
postor simulating  insanity,  or  to  detect  a  minute  portion  of 
poison  in  the  stomach  after  death. 
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Sueh  being  the  practical  importance  of  medical  jurispru- 
dence, it  might  at  first  be  presumed,  that  it  would  hold  a 
prominent  place  in  any  course  of  medical  education.  It 
should  be  considered,  however,  that  in  relative  importance, 
it  is  inferior  to  other  branches  of  medicine,  for  while  it  is 
the  daily  duty  of  the  practitioner  to  prescribe  for  the  sick, 
he  may  pass  his  life  without  being  called  to  give  his  testi- 
mony in  a  court  of  justice.  Hence  it  is  that  instruction  in 
medical  jurisprudence  has  been  greatly  neglected  in  all  our 
schools ;  being  entirely  omitted  in  some,  and  confined  to  a 
few  desultory  lectures  in  others.  Probably  not  a  question 
is  asked  concerning  it  at  the  final  examination  of  the  stu- 
dent, and  he  goes  away  with  the  impression  that  it  is  of 
very  little  consequence  whether  he  knows  anything  about  it 
or  not.  Thirty  years  ago,  so  ignorant  were  even  well-edu- 
cated men  in  England  of  the  nature  and  objects  of  this 
science,  that  for  aiding  to  establish  a  chair  for  its  regular 
teaching  in  the  university  of  Edinburgh,  the  ministry  were 
charged  with  being  guilty  of  the  most  ridiculous  folly,  and 
treated  very  much  as  if  they  had  founded  an  institution  for 
the  propagation  of  animal  magnetism.  But  if  the  schools 
are  greatly  in  fault  in  this  matter,  it  is  not,  in  this  country, 
to  be  laid  altogether  at  the  door  of  the  profession,  while  the 
correcting  power  is  partly  possessed  and  entirely  controlled 
by  the  legislature.  The  schools  being  independent  of  one 
another,  and  relying  solely  on  themselves  for  support,  they 
are  very  cautious  how  they  raise  the  qualifications  for  their 
diploma,  since  the  certain  effect  of  such  a  measure  would 
be  to  swell  the  classes  of  their  more  indulgent  rivals,  at  the 
expense  of  their  own.  Nothing  but  the  strong  ann  of  the 
legislature  can  regulate  medical  education,  and  raise  the 
healing  art  to  the  rank  and  dignity  of  a  liberal  science.  It 
is  a  lamentable  fact,  however,  that  this  power  which  might 
be  so  beneficially  used,  has  been  repeatedly  exerted  for  just 
the  opposite  purpose.    The  most  arduous  efforts  of  zealous 
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and  bighminded  members  of  the  profession,  to  improve  the 
condition  of  medical  education,  have  been  constantly  baffled 
by  that  levelling  spirit  which  looks  with  jealousy,  not  only 
on  wealth  and  power,  but  even  on  knowledge;  and  not 
coutent  with  defeating  their  measures,  it  has  made  them  a 
fresh  occasion  for  lowering  the  standard  of  attainments, 
and  degrading  the  profession  in  the  estimation  of  intelligent 
men. 

Supposing,  however,  the  schools  to  have  done  their  duty 
on  this  subject,  and  that  the  student  goes  out  as  capable  of 
rendering  his  services  to  the  community  in  medical  juris- 
prudence, as  in  any  other  department  of  medicine,  he  soon 
finds  that  they  are  comparatively  little  needed,  and  the  con- 
sequence is  that  those  studies,  which  are  of  frequent  practical 
application  engross  his  attention,  while  others  are  neglected 
and  finally  forgotten.  In  a  branch  of  medicine  so  progres- 
sive as  this  is,  old  attainments,  however  complete  they  may 
have  been  at  the  time  they  were  made,  will  scarcely  save 
one  from  the  commission  of  gross,  fatal  mistakes.  If  he 
have  to  investigate  a  case  of  poisoning,  for  instance,  he 
must  be  acquainted  with  the  subject  of  chemical  tests,  not 
as  it  was  twenty,  or  ten,  or  even  five  years  ago,  but  as  it  is 
at  the  present  moment,  if  he  would  avoid  the  risk  of  doing 
incalculable,  irretrievable  haruL  And  so  of  every  other 
medico-legal  question.  But  even  supposing  the  occasions 
for  using  his  knowledge  were  sufficiently  frequent  to  main- 
tain and  extend  it ;  yet  when  we  consider  the  great  extent 
of  the  field  which  the  practitioner  is  obliged  to  cultivate,  in 
order  to  discharge  his  daily  duties  with  tolerable  credit, — 
that  he  is  obliged  to  unite  in  his  single  person,  the  physician, 
the  surgeon,  the  accoucheur  and  apothecary,  it  would  seem 
as  if  he  had  quite  enough  on  his  hands  without  being  bur- 
dened with  an  additional  branch  of  business. 

We  see  no  other  remedy  for  the  evil  in  question,  but  a 
iarther  division  of  labor  by  which  the  duty  of  making  such 


Digitized  by 


Google 


1841.]  Medical  Evidence.  305 

medico-legal  investigations,  as  are  required  for  judicial  pur- 
poses, should  be  assigned  to  a  distinct  class  of  medical  men 
examined  and  licensed  by  proper  authorities.  They  will 
have  been  prepared  by  a  completer  course  of  study  in  medi- 
cal jurisprudence,  theoretical  and  practical ;  and  if  they 
alone  are  permitted  to  give  opinions  in  evidence,  then  will 
such  medical  opinions  be,  what  they  always  should  be,  the 
result  of  profound  knowledge  and  deliberate  investigation, 
instead  of  being  as  they  too  often  now  are  conjectures  of 
the  moment,  founded  on  deficient  information  and  hastily 
and  carelessly  formed.  It  would  seem  to  be  a  principle  of 
common  sense  and  of  justice,  that  opinions  which  involve 
the  life  and  reputation  of  a  man  should  proceed  from  those 
whose  studies  and  experience  render  them  competent  to 
perform  the  duty,  not  those  who  are  destitute  of  all  quali- 
fications for  the  purpose.  It  surely  cannot  be  a  satisfactory  ob- 
jection to  this  view  of  the  subject,  that  the  privilege  of  cross- 
examination  provides  a  sure  means  of  exposing  ignorance 
and  detecting  falsehood,  and  that  parties  can  avail  them- 
selves, if  they  please,  of  the  evidence  of  the  most  competent 
men  in  the  profession.  Supposing  the  medical  witnesses  of 
every  variety  of  qualification  have  given  their  testimony  in 
a  criminal  case,  (admitting  that  the  accused  has  had  the  pe- 
cuniary means  of  obtaining  the  services  of  an  eminent  wit- 
ness, as  in  a  great  majority  of  instances  he  certainly  would 
not),  and  been  baited  by  the  counsel  in  the  case,  till  neither 
of  them,  perhaps,  was  fully  aware  of  what  he  was  saying, 
how,  it  may  be  asked,  are  the  court  and  jury  to  sift  the 
heterogeneous  mass  of  truth  and  error,  contradiction  and 
inconsistency  which  the  examination  has  elicited  ?  They 
will  do  probably  what  was  done  in  the  memorable  case  of 
Donellan,  who  was  tried  and  executed  for  poisoning  sir 
Theodosius  Boughton.  The  issue  of  the  case  turned  on 
certain  pathological  changes  that  were  found  on  an  exam- 
inatiiHi  of  the  body  some  time  after  death.     Three  or  four 
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physicians  on  the  side  of  the  goverament  attributed  them  to 
poison  administered  during  life,  while  the  celebrated  John 
Hunter  declared  that  they  were  entirely  the  result  of  putre- 
faction, affording  no  ground  for  the  suspicion  that  the  de- 
ceased was  poisoned.  Of  course  the  witnesses  here  all  stood 
upon  the  same  footing;  the  court  and  jury  could  not  resolve 
themselves  into  a  committee  to  examine  into  the  extent  of 
their  respective  acquirements  in  medical  knowledge,  and  so 
were  obliged  to  take  the  only  course  that  was  left  for  them, 
— to  be  governed  by  the  opinions  of  the  majority,  which 
opinions  are  now  considered  to  have  been  entirely  wrong, 
and  the  execution  of  Donellan,  consequently,  a  judicial 
homicide. 

The  plan  we  recommend  has  been  adopted  in  Germany, 
and  its  provisions  are  often  practically  made  use  of  in 
France.  There  seems  to  be  nothing  in  it  incompatible  with 
our  modes  of  civil  or  criminal  procedure,  or  at  variance  with 
the  general  spirit  of  our  institutions.  The  legislature  has 
unquestionably  the  right  to  enact,  that  medical  opinions 
shall  not  be  given  in  evidence  by  any  other  than  experts, 
and  to  prescribe  the  qualifications,  duties,  and  mode  of  ap- 
pointment of  these  functionaries.  But  whether  the  evil  be 
so  readily  susceptible  of  a  cure  or  not,  we  hope  we  have  at 
least  succeeded  in  making  it  appear,  that  it  is  not  entirely 
to  be  laid  at  the  door  of  the  medical  profession.  i.  a. 


ART.  IV.— OF  THE  DUTY  OF  SOCIETY  IN  REGARD  TO  CRIM- 
INAL LEGISLATION  AND  PRISON  DISCIPLINE. 

[From  Combe*!  Lectnrei  on  Moral  Philoflophy,  Lecture  ziv.] 

I  PROCEED  to  consider  the  duty  of  the  highest  class  of  minds, 
or  that  comprising  individuals  in  whom  the  moral  and  in- 
tellectual organs  decidedly  predominate  over  those  of  the 
inferior  propensities,  in  regard  to  criminal  legislation  and 
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prison  discipline.  This  class  has  received  from  providence 
ample  moral  and  intellectual  powers,  with  as  much  of  the 
lower  elements  of  our  nature  as  are  necessary  for  their  well- 
being,  in  the  present  sphere  of  existence,  but  not  so  much 
as  to  hurry  them  into  crime.  Such  individuals,  therefore, 
have  a  great  deal  of  power  committed  to  them  by  the  cre- 
ator, and  we  may  be  permitted  to  presume  that  he  will  hold 
them  responsible  for  the  use  which  they  make  of  it.  I  regret 
to  observe,  that  through  lack  of  knowledge,  this  class  has 
hitherto  fallen  far  short  of  their  duty,  in  the  treatment  of 
criminals.  In  my  last  lecture,  I  remarked,  that  as  revenge  is 
disavowed  by  Christianity,  and  condemned  also  by  the  nat- 
ural law  of  morality,,  we  should  exclude  it  entirely,  as  a 
principle,  in  our  treatment  of  criminals ;  but  that,  never- 
theless, it  may  be  detected  mingling  more  or  less  with  many 
of  our  criminal  regulations.  I  proceed  to  illustrate  this  posi- 
tion, and  to  point  out  its  baneful  consequences. 

In  committing  men  to  prisons  in  which  they  shall  be 
doomed  to  idleness,  in  compelling  them  to  associate,  night 
and  day,  with  each  other,  (which  is  the  most  effectual 
method  of  eradicating  any  portion  of  moral  feeling  left  unim- 
paired in  their  minds),  and  in  omitting  to  provide  instruction 
for  them,  society  seems,  without  intending  it,  to  proceed  on 
the  principle  of  revenge,  almost  exclusively.  Such  treat- 
ment may  be  painful,  but  it  is  clearly  not  beneficial  to  the 
criminals;  and  yet  pain,  deliberately  inflicted,  without  bene- 
fit to  the  sufferer,  is  simply  revenge.  Perhaps  it  may  be 
thought  that  this  treatment  will  serve  to  render  imprison- 
ment more  terrible,  and  thereby  increase  its  efficacy  as  a 
means  of  deterring  other  men  from  offending.  No  doubt  it 
will  render  it  very  terrible  to  virtuous  men,  to  individuals 
of  the  highest  class  of  natural  dispositions,  because  nothing 
could  be  more  horrible  to  them,  than  to  be  confined  in  idle- 
ness, amidst  vicious,  debased,  and  profligate  associates ;  but 
this  is  not  the  class  on  whom  prisons  are  intended  to  operate 
20* 


Digitized  by 


Google 


308  Criminal  Legislaiian  and  [Jan. 

as  objects  of  terror :  these  men  have  few  temptations  to 
become  criminals.  Those  to  whose  mental  perceptions 
prisons  should  be  rendered  formidable,  are  the  lovers  of 
pleasure,  men  enamored  of  an  easy,  dissolute  life,  enlivened 
with  animal  excitement,  not  oppressed  with  labor,  and  not 
saddened  by  care,  reflection,  or  moral  restraint.  Now,  our 
prisons,  as  at  present  conducted,  are  not  formidable  to  such 
characters.  They  promise  them  idleness,  the  absence  of 
care,  and  the  stimulus  of  profligate  society.  On  this  class 
of  minds,  therefore,  they  lose  almost  entirely  the  character 
of  objects  of  terror  and  aversion ;  undeniably  they  are  not 
schools  of  reform ;  and  they  therefore  have  no  recognizable 
feature  so  strongly  marked  on  them  as  that  of  instruments 
of  vengeance,  or  means  employed  by  the  higher  minds,  for 
inflicting  on  their  inferior  brethren  what,  judging  from  their 
own  feelings,  they  intend  to  be  a  terrible  retributicm,  but 
which  these  lower  characters,  from  the  difiisrence  of  their 
feelings,  find  to  be  no  formidable  punishment  at  all.  Thus, 
through  sheer  ignorance  of  human  nature,  the  one  class  goes 
on  indulging  its  revenge,  in  the  vain  belief  that  it  is  deter- 
ring ofienders ;  and  the  other  class  proceeds  in  its  career  of 
crime,  in  nearly  utter  disregard  of  the  measures  adopted  to 
deter  it  from  iniquity ;  and,  at  this  day,  our  whole  measures 
are  as  far  from  being  crowned  with  success,  as  they  were  a 
century  ago. 

If  any  class  deserve  punishment  for  these  proceedings,  I 
would  be  disposed  to  inflict  it  on  the  higher  class,  or  on  the 
men  to  whom  a  bountiful  creator  has  given  judgment  to 
understand,  and  moral  sentiments  to  feel  the  obligations  of 
duty,  and  thereby  ample  ability  to  reclaim  from  vice  and 
crime  their  less  fortunate  brethren,  but  who,  through  igno- 
rance, and  the  helplessness  that  accompanies  it,  leave  this 
great  duty  undischarged.  In  point  of  fact,  the  natural  law 
does  punish  them,  and  will  continue  to  punish  them,  until 
they  discharge  their  duty  as  rational  men  and  christians. 
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If  we  reckon  up  the  cost,  id  the  destruction  of  life  and  pro- 
perty, expenses  of  maintaining  criminal  officers,  courts  of 
justice,  and  executioners,  and  the  pangs  of  sorrow,  flowing 
not  only  from  pecuniary  loss,  but  from  moral  disgrace  sus- 
tained by  the  relatives  of  profligate  ofienders,  we  may  regard 
the  sum  total  as  the  penalty  which  the  virtuous  pay  for 
their  blind  neglect  of  the  rational  principles  of  criminal  legis- 
lation. If  the  sums  thus  expended  were  collected  and  ap- 
plied, under  the  guidance  of  enlightened  judgment,  to  the 
construction  and  proper  appointment  of  penitentiaries,  one 
or  more  for  each  large  district  of  the  country,  and  if  ofiend- 
ers were  committed  to  them  for  reformation,  the  total  losses 
to  society  would  not  be  greater  than  those  of  the  present 
system,  while  the  advantages  would  unspeakably  exceed 
them. 

In  regard  to  the  treatment  of  criminals,  when  placed  in 
such  penitentiaries,  I  beg  to  call  your  attention  to  the  fact, 
that  in  the  sentences  pronounced  under  the. present  system, 
the  principle  chiefly,  although  unintentionally,  acted  on  by 
the  superior  class  of  society,  appears  to  be  revenge,  or  ven- 
geance. If  a  boy  rob  a  till  of  a  few  pence,  he  is  sentenced 
to  eight  days'  imprisonment  in  jail ;  that  is,  to  eight  days' 
idleness,  passed  in  the  society  of  accomplished  thieves  and 
profligate  blackguards,  at  the  end  of  which  space  he  is 
liberated.  The  only  conceivable  principle  here  is,  that  the 
eight  days  confinement  causes  a  quantity  of  sufiering  equal 
to  a  fair  vengeance  for  robbing  the  till.  If  a  female  steal 
clothes  from  a  hedge,  she  is  sentenced  to  sixty  days'  con- 
finement in  Bridewell,  where  she  is  forced  to  work,  in  the 
society  of  ten  or  a  dozen  of  profligates  like  herself,  during 
the  day,  and  is  locked  up  aloiie  during  the  night.  At  the 
end  of  the  sixty  days  she  is  liberated,  and  turned  adrift  on 
society.  If  a  man  commit  a  more  extensive  theft,  he  is  com^* 
mitted  to  Bridewell  for  three  months,  or  perhaps  transported ; 
-the  term  of  confinement  and  the  period  of  transportation 
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bearing  a  uniform,  and,  as  far  as  possible,  a  supposed  just 
relation  to  the  magnitude  of  the  offence.  Now,  there  is 
really  no  principle  very  distinctly  recognizable  here,  except 
revenge.  There  was  a  maxim  in  the  old  law,  that  a  debtor 
who  was  not  able  to  pay  in  coin  must  pay  in  skin ;  that  is 
to  say,  that  his  skin  must  suffer  pain,  or  punishment,  in 
proportion  to  the  magnitude  of  the  debt  which  he  was  un- 
able to  discharge ;  which,  being  interpreted,  amounted  to 
this,  that  the  creditor  should  enjoy  the  gratification  of  taking 
vengeance  on  his  debtor's  person,  as  a  compensation  for  the 
pleasure  lost  by  his  withholding  the  money.  This  was  an 
intelligible  principle  for  savages  to  act  on,  who  recognized 
the  gratification  of  revenge  as  an  enjoyment ;  but  it  is  at 
utter  variance  with  Christianity,  which  teaches  long  suffer- 
ing, and  the  forgiveness  of  injuries.  It  has,  to  a  consider- 
able extent,  been  laid  aside  in  the  civil  law ;  but  we  see  that 
it  reigns  with  too  much  vigor  in  the  criminal  code.  It  may 
reasonably  be  asked,  how  can  it  be  laid  aside,  and  what 
other  principle  can  be  adopted  in  its  place  ? 

If  we  renounce  altogether  the  principle  of  vengeance  as 
unchristian,  we  shall  still  have  other  two  principles  remain- 
ing as  guides  to  our  steps  :  first,  that  of  protecting  society, 
and,  secondly,  that  of  reforming  the  offender. 

The  principle  of  protecting  society  authorizes  us  to  do 
every  thing  that  is  necessary  to  accomplish  this  end,  under 
the  single  qualification  that  we  shall  adopt  that  method 
which  is  most  beneficial  for  society,  and  least  injurious  to 
the  criminal.  If,  as  I  have  contended,  the  world  be  really 
constituted  on  the  principle  of  the  supremacy  of  the  moral 
sentiments,  we  shall  find,  that  whatever  measures  serve 
best  to  protect  society,  will  also  be  most  beneficial  for  the 
offender,  and  vice  versa.  In  the  view,  then,  of  protecting 
society,  any  individual  who  has  been  convicted  of  infringing 
the  criminal  law,  should  be  handed  over  as  a  moral  patient 
to  the  managers  of  a  well  regulated  penitentiary,  to  be  coor 
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fined  in  it,  not  until  he  shall  have  endured  a  certain  quan- 
tity of  suflferiug,  equal  in  magnitude  to  what  is  supposed  to 
be  a  fair  revenge  for  his  offence,  but  until  such  a  change 
shall  have  been  effected  in  his  mental  condition,  as  may 
afford  society  a  reasonable  guaranty,  that  he  will  not  com- 
mit fresh  crimes  when  he  is  set  at  large.  It  is  obvious  that 
this  course  of  procedure  would  be  humanity  itself  to  the 
offender,  compared  with  the  present  system,  while  it  would 
unspeakably  benefit  society.  It  would  convert  our  prisons 
from  houses  of  vengeance  and  of  corruption,  into  schools  of 
reform.  It  would  require  however  an  entire  change  in  the 
principles  on  which  they  are  conducted. 

The  views  which  I  have  expounded  in  this  and  the  pre- 
ceding lecture  are  strongly  elucidated  and  confirmed  by  a 
report  of  the  state  of  the  Glasgow  Bridewell,  in  1826,  which 
I  obtained  from  Mr.  Brebner,  the  very  enlightened  and  truly 
humane  superintendant  of  that  establishment. 

State  of  Crimes  and  Offences. 


Year  ending  31st  Dec 
18§5. 

Year  ending  31st  Dec. 
1826. 

Males 

Females 

Total 

Males 

Females 

Total 

Commitments  during  the  7 
year,                               5 

Deduct  recommitments  of  ^ 
same  individual  in  the> 
currency  of  the  year,     ) 

558 
101 

703 
279 

1261 
380 

688 
124 

713 
281 

1401 
405 

Remains  net  number  of) 
difierent  persons,            ) 

Whereof  in    custody  for) 
the  first  time,                  ^ 

457 
360 

424 

209 

881 
560 

564 
444 

432 

189 
243 

996 
633 

Old  oflS*nders, 

97 

215 

312 

120 

363 

Mr.  Brebner  has  observed  that  offenders  committed  for  the 
first  time,  for  only  a  short  period,  almost  invariably  return 
to  Bridewell  for  new  offences ;  but  if  committed  for  a  long 
period,  they  return  less  frequently.    This  fact  is  established 
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by  the  following  table,  framed  on  an  average  of  ten  years, 
ending  25th  December,  1825. 

Of  prisoners  sentenced  for  the  first  time  to  fourteen  days' 
confinement,  there  returned  under  sentence  for  new  crimes 


about 

75  per  cent. 

30  days' 

confinement,  about 

60 

40    " 

((              (( 

50 

50    " 

ti                    u 

40 

3  months' 

H                         11 

25 

6       « 

it                      u 

10 

9       " 

U                        tl 

7i 

12       " 

ti                It 

4 

18       " 

it                li 

1 

24       " 

it                      n 

none 

During  the  ten  years,  ninety-three  persons  were  commit- 
ted for  the  first  time  for  two  years,  of  whom  not  one  re- 
turned. 

Mr.  Brebner  remarked  that  when  prisoners  come  back  to 
Bridewell  two  or  three  times,  they  go  on  returning  at  inter- 
vals for  many  years.  He  has  observed  that  a  good  many 
prisoners  committed  for  short  periods  for  first  ofiences,  are 
afterwards  tried  before  the  high  court  of  justiciary  and 
transported  or  hanged. 

Judging  from  the  ultimate  effect,  we  here  discover  that 
the  individuals  who  for  some  petty  offence  are  committed 
to  Bridewell  for  the  first  time,  for  only  fourteen  days,  are 
in  reality  more  severely  punished  than  those,  who,  for  some 
more  grave  infringement  of  the  law,  are  sentenced  at  first 
to  two  years  imprisonment ;  nay  the  ultimate  result  to  the 
petty  delinquent  would  have  been  far  more  beneficial,  if  for 
his  trifling  offence  he  had  been  sentenced  to  two  years'  con- 
finement instead  of  fourteen  days.  The  sentence  of  fourteen 
days'  imprisonment  merely  destroyed  his  moral  sensibilities, 
(if  he  had  any),  initiated  him  in  the  knowledge  of  the  mys- 
teries of  a  prison,  introduced  him  to  accomplished  thieves, 
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enabled  him  to  profit  by  their  instruction,  and  when  thus 
deteriorated,  and  also  deprived  of  all  remnants  of  character, 
it  turned  him  loose  again  into  the  world,  unprotected,  and 
unprovided  for,  leaving  him  to  commit  new  crimes  and  to 
imdergo  new  punishments,  (which  we  see  by  the  table  he 
rarely  failed  to  do),  until,  by  gradual  corruption,  he  was 
ultimately  prepared  for  transportation  or  the  gallows.  Of 
the  delinquents  sentenced  to  only  fourteen  days'  confine- 
ment for  their  first  ofience,  seventy-five  per  cent.,  or  three- 
fourths  of  the  whole,  returned  for  new  crimes.  On  the  other 
hand,  the  training,  discipline,  and  ameli^ating  efiect  of  a 
confinement  for  two  years,  for  the  first  ofience,  seems  to 
have  been  so  efficacious,  that  not  one  individual  who  had 
been  subjected  to  it  returned  again  to  the  same  prison  as  a 
criminal.'  This  proves,  that  looking  to  the  ultimate  welfare 
of  the  individuals  themselves,  as  well  as  to  the  interests  of 
society,  there  is  far  greater  humanity  in  a  sentence  for  a 
first  ofience,  that  shall  reform  the  culprit,  although  the 
ofifence  itself  may  be  small  and  the  confinement  long,  than 
in  one  for  a  few  days  only,  proportional  solely  to  the  amount 
of  the  crime. 

If  the  humane  principles  which  I  now  advocate  shall  ever 
be  adopted,  (and  I  feel  confident  that  they  will  be),  the  sen- 
tence of  the  criminal  judge,  cm  conviction  of  a  crime,  would 
simply  be  one  finding  that  the  individual  had  committed  a 
certain  ofience ;  that  he  was  not  fit  to  be  allowed  to  live  at 
large  in  society;  and  therefore  granting  warrant  for  his 
transmission  to  a  penitentiary,  to  be  there  confined,  in- 
structed, and  employed,  until  liberated  in  due  course  of 
law.  The  process  of  liberation  would  then  become  the  one 
of  the  greatest  importance.     There  should  be  official  in- 

'  Mr.  Brebner  mentioned  that  he  did  not  believe  that  all  of  theie  individuals 
were  completely  reclaimed ;  bat  that  they  had  received  such  impressions  of 
Glasgow  prison  discipline,  that  if  disposed  to  return  to  crime,  they  sought  out 
a  new  field  of  action. 
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spectors  of  penitentiaries,  invested  with  some  of  the  powers 
of  a  court,  sitting  at  regular  intervals,  and  proceeding  ac- 
cording to  fixed  rules.  They  should  be  authorized  to  receive 
applications  for  liberation  at  all  their  sessions,  and  to  grant 
the  prayer  of  them,  on  being  completely  satisfied  that  such 
a  thorough  change  has  been  efiected  on  the  mental  condition 
of  the  prisoner,  that  he  may  be  safely  permitted  to  resume 
his  place  in  society.  Until  this  conviction  be  produced, 
upon  examination  of  his  dispositions,  of  his  attainments  in 
knowledge,  of  his  acquired  skill  in  some  useful  employment, 
and  of  his  habits  of  industry,  and  in  short,  of  his  general 
qualifications  to  provide  for  his  own  support,  to  restrain  his 
animal  propensities  from  committing  abuses,  and  to  act  the 
part  of  a  useful  citizen,  he  should  be  retained  as  an  inmate 
of  the  prison.  Perhaps  some  individuals,  whose  dispositions 
appeared  favorable  to  reformation,  might  be  Uberated  at  an 
earlier  period,  on  sufficient  security,  under  bond,  given  by 
responsible  relatives  or  friends,  for  the  discharge  of  the  same 
duties  towards  them  in  private,  which  the  officers  of  the 
penitentiary  should  discharge  in  public  :  That  is  to  say,  if 
a  youth  were  to  commit  such  an  offence  as  would  subject 
him,  according  to  the  present  system  of  criminal  legislation, 
to  two  or  three  months'  confinement  in  Bridewell,  he  might 
be  handed  over  to  individuals  of  undoubtedly  good  character 
and  substance,  under  a  bond  that  they  should  be  answer- 
able for  his  proper  education,  employment,  and  reformation ; 
and  fulfilment  of  this  obligation  should  be  very  rigidly  en- 
forced. The  principle  of  revenge  being  disavowed  and  aban- 
doned, there  could  be  no  harm  in  following  any  mode  of 
treatment,  whether  private  or  public,  that  should  be  ade- 
quate to  the  accomplishment  of  the  other  two  objects  of 
criminal  legislation,  the  protection  of  society  and  the  reform- 
ation of  the  offender.  To  prevent  abuses  of  this  practice, 
the  public  authorities  should  carefully  ascertain  that  the 
natural  qualities  of  the  offender  admit  of  adequate  improve- 
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ment  by  private  treatment ;  and,  secondly,  that  private  dis- 
cipline shall  be  actually  administered.  If  any  offender 
liberated  on  bond  should  ever  reappear  as  a  criminal,  the 
penalty  should  be  inexorably  enforced,  and  the  culprit  should 
never  again  be  liberated,  except  upon  a  verdict  finding  that 
his  reformation  had  been  completed  by  a  proper  term  of 
training  in  a  penitentiary. 

If  such  a  system  were  adopted,  it  would  be  of  the  utmost 
importance  to  have  a  sound  and  serviceable  philosophy  of 
mind,  to  guide  the  footsteps  of  judges,  managers,  inspectors, 
liberating  officers,  and  criminals  themselves ;  because,  with- 
out such  a  philosophy,  the  treatment  would  be  empirical, 
the  results  unsatisfactory,  and  the  public  disappointment 
great  Phrenology  appears  to  me  to  be  such  a  philosophy, 
and  when  applied,  I  have  every  expectation  that  it  will  be 
found  adequate  to  the  object. 

If,  keeping  the  principles  which  I  have  explained  in  view, 
you  read  attentively  the  various  systems  of  prison  discipline 
which  have  been  tried,  you  will  discover  some  glaring  defect 
in  one  essential  particular  or  another  in  all  of  them,  and 
perceive  that  their  success  has  been  great  or  small  in  pro- 
portion as  they  have  approached  to,  or  receded  from  these 
principles.  A  few  years  ago,  there  was  a  rage  for  treadmills 
in  prisons ;  these  were  expected  to  accomplish  great  effects. 
The  phrenologist  laughed  at  the  idea  and  predicted  its  fail- 
ure, for  the  simplest  of  all  reasons :  crime  proceeds  from 
over-active  propensities  and  imder-active  moral  sentiments 
and  intellect ;  and  all  that  the  treadmill  could  boast  of 
accomplishing  was  to  fatigue  the  muscles  of  the  body,  leav- 
ing the  propensities,  sentiments,  and  intellectual  faculties 
exactly  in  the  same  condition,  after  the  fatigue  was  removed 
by  rest,  in  which  they  had  been  before  it  was  inflicted.  The 
advocates  of  the  treadmill  proceeded  on  a  theory  of  mind  of 
their  own :  they  asserted  that  the  irksomeness  of  the  labor 
would  terrify  the  offenders  so  much,  that  if  they  had  once 
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nndergone  it,  they  would  remain  moral  during  their  whole 
lives,  to  avoid  encountering  it  again.  But  this  was  purely 
an  imagination.  The  labor,  although  painful  at  the  time, 
did  not,  in  the  least,  remove  the  causes  of  crime ;  and  aft^ 
the  pain  had  ceased,  these  continued  to  operate,  offoices 
were  repeated,  and  treadmills  have  now  fallen  consideraUy 
into  disrepute. 

In  America,  various  improved  systems  of  prison  discipline 
have  been  practised.'  '^  In  the  prisons  of  Auburn  and  Sing- 
Sing,  in  the  state  of  New  York,  and  at  Weathersfield  in 
the  state  of  Connecticut,  the  system  which  has  been  adopted 
is  that  combining  solitary  confinement  at  night,  hard  labor 
by  day,  the  strict  observance  of  silence,  and  attention  to 
moral  and  religious  improvement  At  sunrise,  the  convicts 
proceed  in  regular  order  to  the  several  workshops,  where 
they  remain  under  vigilant  superintendence  until  the  hour 
of  break&st,  when  they  repair  to  the  common  hall.  When 
at  their  meals,  the  prisoners  are  seated  at  tables  in  single 
rows,  with  their  backs  towards  the  centre,  so  that  there  can 
be  no  interchange  of  signs.  From  one  end  of  the  workrooms 
to  the  other,  upwards  of  five  hundred  convicts  may  be  seen 
without  a  single  individual  being  observed  to  turn  his  head 
towards  a  visiter.  Not  a  whisper  is  heard  throughout  the 
apartments.  At  the  close  of  day,  labor  is  suspended ;  and 
the  prisoners  return  in  military  order  to  their  solitary  cells ; 
there  they  have  the  opportunity  of  reading  the  scriptures, 
and  of  reflecting  in  silence  on  their  past  lives.  The  chap- 
lain occasionally  visits  the  cells,  instructing  the  ignorant 
and  administering  the  reproofs  and  consolations  of  rehgion. 
The  influence  of  these  visits  is  described  to  be  most  bene- 
ficial ;  and  the  efiect  of  the  entire  discipline  is  decidedly 
successful  in  the  prevention  of  crime,  both  by  the  dread 
which  the  imprisonment  inspires,  and  by  the  reformation  of 

1  Simpson  on  Popular  Education,  p.  294. 
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the  offender.  Inquiries  have  been  instituted,  relative  ta  the 
conduct  of  prisoners  released  from  Auburn  penitentiary,  the 
prison  in  which  this  system  has  been  longest  observed,  and 
of  two  hundred  and  six  discharged,  who  have  been  watched 
over  for  the  space  of  three  years,  one  hundred  and  forty-six 
have  been  reclaimed  and  maintained  reputable  characters 
in  society." 

This  is,  obviously,  a  great  improvement  on  British  priaonSi 
but  still  it  is  not  perfect  Too  little  is  done  with  the  view 
of  calling  forth  the  moral  and  intellectual  faculties  of  die 
prisoners,  and  the  terror  of  punishment  seems  to  be  too 
much  reUed  on.  It  appears,  that  of  the  two  hundred  and 
six  here  mentioned,  as  discharged,  sixty  have  resumed  crim- 
inal habits.  It  would  be  interesting  to  know  how  many  of 
these  individuals  possessed  brains  of  the  lowest  class,  or 
were  so  deficient  in  the  moral  and  iniellectual  organs,  as 
scarcely  to  be  reciaimable  by  any  treatment ;  and  bow  many 
belonged  to  the  middle  class  of  brains.  Without  knowing 
this,  it  is  impossible  to  judge  to  what  extent  the  treatment 
is  really  effectual  in  reforming  all  who  are  capable  of  refor- 
mation. 

It  will  follow,  from  these  principles,  that  the  puni^ment 
of  death  may  be  ultimately  abolished.  The  committee  of 
the  prison  discipline  society  of  London,  in  their  eighth  re- 
port, ^'  declare  their  conviction  that  an  effectual  substitute 
may  be  found  for  the  penalty  of  death  in  a  well  regulated 
system  of  penitentiary  discipline;  a  system  which  shall 
inspire  dread,  not  by  intensity  of  punishment,  but  by  unre- 
mitted occupation,  seclusion,  and  restraint  The  enforce- 
ment of  bard  labor,  strict  silence,  and  a  judicious  plan  of 
solitary  confinement,  will  be  found  the  most  powerful  of  all 
moral  instruments  for  the  correction  of  the  guilty ;  and  when 
to  these  is  added  the  application  of  religious  instruction,  the 
utmost  means  are  exercised  which  society  can  employ  for 
the  punishment  and  reformation  of  human  character." 
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In  the  British  and  Foreign  Quarterly  Review  for  Febru- 
ary, 1836,  there  is  an  article  entitled  "  Moral  Statistics," 
which  affords  much  curious  information  as  to  the  manage- 
ment of  prisons  in  France,  and  the  character  of  the  prison- 
ers. The  prisoners  are  remarkable  for  an  indifference  abo«it 
human  life.  They  neither  fear  to  give  nor  to  receive  death. 
A  prisoner,  when  the  judge  was  summing  up  the  evidence 
against  him,  exclaimed :  **  Get  on,  Mr.  President,  you  lire 
me.  Every  thing  that  you  say  is  true.  I  killed  the  man ; 
put  me  to  death;  but  do  not  fatigue  me  with  so  many 
words  !  "  The  London  Courier  of  the  second  of  February, 
1836,  remarks :  "  Whatever  may  be  its  cause,  there  can  be 
no  doubt  that  the  population,  at  least  of  Paris,  are  careless 
of  the  lives  of  others,  and  of  their  own.  On  such  a  popu- 
lation, inflicting  the  punishment  of  death  can  only  serve, 
by  its  example,  to  nourish  the  regardlessness  of  life.  Over 
their  minds  it  can  have  no  salutary  influence ;  and  as  long 
as  its  beneficial  efiiects  are  doubtful,  it  is  only  prudent  to 
take  the  safe  side,  and  cease  to  inflict  it  The  government 
has  humanely  taken  that  course ;  at  least,  it  has  left  in  the 
hands  of  the  jury  to  decide,  if  there  are  extenuating  circum- 
stances attending  even  the  crime  of  murder ;  and  the  con- 
sequence is,  that  the  niunber  of  executions  is  rapidly  decreas- 
ing. By  such  a  step,  it  has,  we  hope,  gone  in  advance  of  the 
age ;  and  we  should  anticipate  that  its  own  avowed  care 
and  tenderness  of  the  lives,  even  of  criminals,  will  have  the 
salutary  efiect  of  begetting  a  tenderness  for  life,  and  a  greater 
desire  to  preserve  it,  than  now  prevail  in  the  mass  of  the 
population  of  France." 

It  is  gratifying  to  know  that  the  same  humane  principles 
are  prevailing  with  our  own  government,  and  that  capital 
punishment  is  less  and  less  resorted  to,  with  much  benefit 
to  society.  Whenever  the  principles,  which  I  am  now  advo- 
cating, come  to  be  practically  adopted,  capital  punishment 
will  be  unnecessary.    I  state  from  a  pretty  extensive  obser- 
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vation,  that  it  is  only  the  lowest  class  of  minds  that  are 
prone  to  commit  desperately  wicked  and  outrageous  crimes, 
and  they  very  rarely  arrive  at  them,  as  their  first  step  in 
turpitude.  They  fall  into  the  hands  of  justice  first  for  minor 
offences ;  and  if  they  were  then  treated  according  to  their 
nature  and  mental  condition,  they  would  not  have  opportu- 
nities afterwards  of  committing  atrocious  actions.  If  the 
brains  of  any  of  them  be  so  very  deficient  in  the  moral  and 
intellectual  organs,  that  thorough  reformation  is  hopeless, 
they  should  be  detained  as  moral  patients  for  life.  If  they 
be  capable  of  amendment,  they  should  be  set  at  liberty  only 
after  reasonable  security  has  been  obtained  for  subsequent 
good  conduct,  by  subjecting  them  to  salutary  discipline  and 
instruction. 

In  leaving  the  subject,  I  solicit  your  attention  for  a  mo- 
ment to  the  harmony  between  this  whole  system  of  criminal 
legislation,  and  the  precepts  of  Christianity.  We  are  told  to 
love  our  neighbor  as  ourselves :  now,  if  any  of  us  were  con- 
scious of  immoral  dispositions,  which  threatened  to  bring 
us  into  misery  through  crime,  in  our  cool  moments  of  reflec- 
tion, we  should  bless  the  hand  that  would  arrest  and  reclaim 
us,  as  here  recommended.  Again,  we  are  commanded  to 
forgive  injuries ;  to  return  good  for  evil ;  and  to  love  even 
our  enemies.  In  this  whole  scheme,  there  is  not  a  particle 
of  resentment  or  revenge ;  there  is  no  retribution  for  the 
injuries  committed,  but  good  is  returned  for  evil ;  that  is  to 
say,  measures  of  moral  reformation  are  put  in  practice  to- 
wards the  offender  as  the  return  for  the  injury  he  has  done 
to  society.  Suffering  to  him  will  attend  the  use  of  these 
means,  but  it  is  not  inflicted  by  society  designedly  as  pun- 
ishment; it  is  the  chastisement  appointed  by  the  creator 
under  the  natural  laws ;  it  is  the  pain  which  the  wicked 
feel  in  being  stript  of  their  vices ;  but  it  is  doubly  compen- 
sated by  the  pure  enjoyment  which  ultimately  accompanies 
a  reformed  mind.  Finally,  if  criminals  be  the  great  enemies 
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of  their  own  social  welfare,  is  there  a  more  effectual  method 
of  loving  them,  than  by  reforming  them,  and  restoring  them 
to  the  dignity  and  happiness  of  virtue  1  I  beUeve  that  the 
great  obstacle  to  improvement  has  been  the  want  of  know- 
ledge, and  not  the  want  of  will  The  character  of  criminals 
appeared  to  be  an  inexpHcable  enigma,  and  the  wisest  of 
men  did  not  know  how  to  deal  with  them.  They  tried, 
perhaps,  a  particular  method  of  treatment,  and  it  succeeded 
with  some,  had  no  effect  on  others,  and  rendered  a  third 
class  worse ;  and  it  was  then  abandoned ;  another  plan  was 
followed,  and  with  similar  results.  Among  other  experi- 
ments, the  effect  of  extensive  executions  was  tried  Within 
my  recollection  the  favorite  maxim  was,  that  to  prevent 
crime,  it  was  necessary  to  render  the  law  terrible,  and  pun- 
ishment certain ;  and  under  this  notion,  almost  every  man 
convicted  of  theft,  robbery,  forgery  or  murder,  was  hanged. 
In  London,  ten  and  a  dozen  human  beings  were  frequently 
executed  at  once,  and  this  was  repeated  several  times  a 
year.  In  Edinburgh,  the  execution  of  two  or  three  indivi- 
duals at  a  time  was  not  uncommon,  and  the  executions 
recurred  to  a  greater  or  less  extent  every  few  months.  This 
practice  was  found  not  to  be  successful ;  and  transportation 
to  New  South  Wales  was  then  more  extensively  resorted  ta 
This  mode  of  punishment  did  not  embody  one  element  of 
reason  in  its  conception  from  beginning  to  end.  The  con- 
victs were  confined  in  the  society  of  each  other,  before  trans- 
portation ;  they  were  sent  on  a  long  voyage  utterly  idle,  and 
also  in  each  other's  society ;  and  when  they  were  landed, 
they  were  delivered  over,  without  any  moral  or  intellectual 
instruction,  to  the  free  settlers  in  that  colony,  as  bonded 
servants.  Their  nature  not  being  changed,  they  robbed  and 
murdered  their  masters  whenever  opportunities  occurred. 
This  has  been  discovered  to  be  an  unsuccessful  method  of 
repressing  crime,  and  many  voices  have  been  already 
raised  against  it.     Besides  being  altogether  irrational  in  so 
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far  as  the  criminals  are  concerned,  it  is  extremely  injurious 
to  ^e  interests  of  the  colony :  as  the  qualities  of  the  brain, 
like  the  features  and  expression  of  the  face,  descend  to  the 
children  of  the  convicts,  their  immoral  dispositions  are 
thereby  ingrafted  into  the  constitution  of  the  future  popu- 
lation ;  and  deliberate  preparation  is  made  for  calling  into 
existence  a  long  succession  of  individuals  afflicted  with  un* 
favorably  constituted  brains  and  immoral  dispositions.  Lord 
Bacon,  even  in  his  day,  denounced  the  practice  of  transport- 
ing criminals  to  colonies  as  extremely  immoral  and  injurious, 
on  this  very  account.  Lately,  much  attention  has  been  paid 
to  penitentiaries,  and  government  has  sent  conunissioners  to 
the  United  States  of  America,  to  study  and  report  on  the 
management  of  the  most  successful  prisons  in  that  country, 
with  a  view  to  improve  our  own.  I  do  not  expect  that 
either  the  Americans  or  our  lawgivers  will  succeed,  until 
they  avail  themselves  of  the  lights  afforded  by  the  physiol- 
ogy of  the  brain.  The  same  modes  of  treatment  will  not 
suit  men  whose  brains  and  dispositions  are  very  differently 
constituted,  and  until  legislators  shall  condescend  to  take 
the  brain  as  an  index  to  the  natural  dispositions,  they  will 
never  know,  with  reasonable  certainty,  to  what  individuals 
to  apply  one  kind  of  treatment,  and  to  whom  to  administer 
another ;  yet  until  they  shall  know  how  to  do  this,  and  how 
to  adapt  their  discipline  to  the  natures  of  the  different  men 
with  whom  they  are  dealing,  success  will  be  impossible. 
The  great  importance  of  this  subject,  I  trust,  will  plead  my 
apology  for  detaining  you  so  long  with  the  consideration  of 
It  If  you  see  truth  in  any  of  the  views  which  I  have  ex- 
pounded, I  again  respectfully,  but  earnestly,  solicit  you  to 
support  and  to  diffuse  a  knowledge  of  them  in  your  respect- 
tive  circles  in  society,  because  it  is  only  by  the  exertions  of 
many,  that  prejudice  can  be  overcome,  and  truth  be  rendered 
ultimately  triumphant 
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Postscript  to  the  preceding  lecture.  Since  the  preceding 
lecture  was  delivered  in  Edinburgh,  I  have  personally  visit- 
ed the  state  prisons  at  Boston ;  at  Blackwell's  island  and 
Auburn,  in  the  state  of  New  York;  the  eastern  penitentiary 
and  the  Moyamensing  prison,  of  Philadelphia;  and  the  state 
prison  at  Weathersfield,  Connecticut.  I  cheerfully  testify 
to  their  great  superiority  over  the  vast  majority  of  British 
prisons,  but  I  am  still  humbly  of  opinion  that  they  proceed 
on  an  imperfect  knowledge  of  the  nature  of  the  individuals 
who  are  confined  and  punished  in  them. 

There  is  a  wide  difierence  between  the  natural  mental 
constitution  of  most  criminals  and  that  of  men  virtuously 
disposed.  I  have  accompanied  several  American  citizens, 
of  great  intelligence  and  high  social  consideration,  to  these 
prisons,  and  enabled  them  to  observe  that  the  inmates  of 
them,  generally,  are  deficient  in  the  organs  of  the  moral 
sentiments,  and  largely  endowed  with  the  organs  of  the  ani- 
mal propensities ;  and  that  from  this  combination  they  are 
naturally  predisposed  to  crime.  The  intellectual  organs  are 
possessed  by  them  in  various  degrees ;  but  extensive  obser- 
vation has  convinced  me  that  the  intellectual  powers  are 
not  sufficient  to  guide  strong  animal  propensities  to  virtue, 
unless  they  be  aided  by  vigorous  moral  sentiments. 

The  criminal  law  does  not  inquire  into  the  causes  which 
give  rise  to  crime.  The  trial  ascertains  merely  the  fact  that 
a  crime  has  been  committed,  and  the  sentence  is  simply  the 
announcement  of  a  certain  extent  of  punishment  which 
must  be  sufiercd  by  the  ofiender.  No  inquiry  is  made  into 
the  efiect  of  the  punishment,  on  the  peculiar  mental  consti- 
tution of  the  individual.  Until  legislators  shall  proceed  on 
a  sound  knowledge  of  both  the  causes  of  crime  and  the 
effect  of  punishment,  they  will  err,  and  prove  unsuccessful. 
In  reference  to  prison  discipline  in  the  United  States,  I  shall 
notice  two  classes  of  persons,  which  comprise  nearly  the 
whole  of  the  inmates  of  the  prisons. 
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The  first  class  is  composed  of  those  in  whom  the  animal 
organs  are  large,  and  those  of  the  moral  sentiments  and  intel- 
lectual powers  are  deficient.  I  regard  the  individuals  of  this 
class  as  moral  patients,  incapable  of  conducting  themselves 
virtuously  when  left  to  the  impulses  of  their  own  faculties, 
amidst  the  ordinary  temptations  of  society.  I  have  put  the 
question  solemnly  to  the  keepers  of  prisons,  whether  they 
believed  in  the  possibility  of  reforming  all  ofienders ;  and 
from  those  whose  minds  were  most  humane  and  penetrating, 
I  have  received  the  answer,  that  they  did  not ;  and  that 
experience  had  convinced  them  that  some  criminals  are  in- 
corrigible, by  any  human  means  hitherto  discovered.  These 
incorrigibles,  when  pointed  out  to  me,  were  always  found 
to  have  the  defective  organization  now  described.  Their 
number  is  not  large ;  they  are  morally  insane ;  and  justice, 
as  well  as  humanity,  dictates  that  they  should  be  treated 
as  moral  patients.  They  labor  under  great  natural  mental 
defects,  and  it  is  no  more  either  just  or  beneficial  to  society, 
to  punish  them  for  actions  proceeding  from  these  natural 
defects,  than  it  would  be  to  punish  men  for  having  crooked 
spines,  or  club  feet.  It  is  true  that  their  actions  are  injurious 
to  society ;  but  they  cannot  help  their  actions ;  and,  there- 
fore, while  society  has  an  undoubted  right  to  restrain  them, 
during  life,  as  incorrigible  beings,  disposed  continually  to 
evil,  it  is  bound  to  treat  them  with  humanity ;  that  is  to  say, 
to  give  them  employment,  food,  clothing,  and  comfortable 
lodging,  with  as  much  liberty,  and  no  more,  as  they  can 
enjoy  without  abusing  it. 

The  American  criminal  law  does  not  recognise  the  exists 
ence  of  this  class  of  men,  and  makes  no  provision  whatever, 
for  their  custody  for  life.  The  humane  and  enlightened 
superintendents  of  prisons,  both  in  Britain  and  in  the  United 
States,  have  expressed  to  me  regret  that  no  such  provision 
exists. 

Religious  persons  object  to  this  view,  on  the  ground  that  it 
21* 
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destroys  human  responsibility.  I  respectfully  remind  them 
that  they  admit  the  non-responsibility  of  idiots  and  of  mad- 
men, although  mischievous,  and  treat  both,  when  they  in- 
fringe the  criminal  law,  as  patients,  and  not  as  culprits.  I 
merely  extend  this  class  of  cases  a  little  farther ;  and  the 
maxim  is  certainly  just,  that  major  atU  minus  non  variat 
speciem.  If  these  objectors  will  inquire  into  facts,  they  will 
find  irresistible  evidence  of  the  truth  of  what  I  advance  re- 
garding the  mental  condition  of  these  persons.  I  repeat, 
that  their  number  is  not  large ;  and  maintain  that  if  we  act 
consistently,  we  must  either  include  them  among  the  insane, 
or  include  the  vicious  insane  among  criminals. 

I  have  asked  these  objectors  if  they  would  receive  into 
their  families,  as  domestic  servants,  or  into  their  employ- 
ment in  stores,  convicts  who  had  served  out  their  time  in 
state  prisons,  supposing  them  qualified  by  knowledge  for  the 
duties  of  these  stations ;  and  most  of  them  have  answered 
that  they  would  not.  On  being  asked  why  they  would  de- 
cline, they  have  generally  replied,  because  they  had  not 
sufficient  confidence  in  their  reformation.  There  is  great 
inconsistency  in  such  conduct.  If  they  believe  that  every 
individual  has  power  to  reform  himself,  and  that  the  prison 
is  wisely  framed  to  operate  this  reform,  it  is  cruel  to  assume 
that  the  individual  in  question  is  not  reformed,  and  to  ex- 
clude him  from  social  comfort  and  honor  on  this  assump- 
tion. The  truth  is,  they  act  on  the  principle  that  some 
criminals  are  incorrigible,  and  that  this  may  be  one  of  the 
number,  and  therefore  decline  placing  trust  in  any.  Tet 
they  blame  us  for  teaching  the  same  doctrine,  and  founding 
on  it  a  better  practice. 

The  next  class  of  criminals  consists  of  those  individuals 
in  whom  the  animal  organs  are  large,  but  in  whom  the  moral 
and  intellectual  organs  also  are  tolerably  well  developed. 
In  favorable  circumstances,  they  are  capable  of  being  re- 
strained from  crime ;  for  moral  and  intellectual  influences 
operate  on  them  successfully. 
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The  treatment  of  this  class  will  be  proper,  in  the  exact 
degree  in  which  it  improves  and  strengthens  the  moral  and 
intellectual  powers,  and  weakens  the  animal  feelings. 

In  order  to  weaken  the  animal  propensities,  it  is  necessary 
to  withdraw  from  them  every  exciting  influence.  The  dis- 
cipline of  the  American  state  prisons,  in  which  intoxicating 
liquors  are  completely  excluded ;  in  which  the  convicts  are 
prevented  from  conversing  with  each  other ;  in  which  each 
one  sleeps  in  a  separate  cell ;  and  in  which  regular  habits 
and  hard  labor  are  enforced ;  appears  to  me  to  be  well  calcu- 
lated to  accomplish  this  end. 

But  this  is  only  the  first  step  in  the  process  which  must 
be  completed,  before  the  convict  can  be  restored  to  society, 
with  the  prospect  of  living  in  it  as  a  virtuous  man.  The 
second  is,  to  invigorate  and  enUghten  the  moral  and  intel- 
lectual powers  to  such  an  extent,  that  he,  when  liberated, 
shall  be  able  to  restrain  his  own  propensities,  amidst  the 
usual  temptations  presented  by  the  social  condition. 

There  is  only  one  way  of  strengthening  faculties,  and  that 
is  by  exercising  them ;  and  all  the  American  prisons,  which 
I  have  seen,  are  lamentably  deficient  in  arrangements  for 
exercising  the  moral  and  intellectual  faculties  of  their  in- 
mates. During  the  hours  of  labor,  no  advance  can  be  made, 
beyond  learning  a  trade.  This  is  a  valuable  addition  to  a 
convict's  means  of  reformation ;  but  it  is  not  all-sufficient. 
After  the  hours  of  labor,  he  is  locked  up  in  solitude ;  and  I 
doubt  much  if  he  can  read,  for  want  of  light ;  but  assuming 
that  he  can,  reading  is  a  very  imperfect  means  of  strength- 
ening the  moral  powers.  They  must  be  exercised,  trained, 
and  habituated  to  action.  My  humble  opinion  is,  that  in 
priscms  there  should  be  a  teacher,  of  high  moral  and  intel- 
lectual power,  for  every  eight  or  ten  convicts ;  that  after  the 
close  of  labor,  these  instructers  should  commence  a  system 
of  vigorous  culture  of  the  superior  faculties  of  the  prisoners, 
excite  their  moral  and  religious  feelings,  and  instruct  their 
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understandings.  In  proportion  as  the  prisoners  give  proofs 
of  moral  and  intellectual  advancement,  they  should  be  in- 
dulged with  the  liberty  of  social  converse  and  action,  for  a 
certain  time  on  each  week-day,  and  on  Sundays,  in  presence 
of  the  teachers ;  and  in  these  converzationes^  or  evening  par- 
ties, they  should  be  trained  to  the  use  of  their  higher  powers, 
and  habituated  to  restrain  their  propensities.  Every  indi- 
cation of  over  active  propensity  should  be  visited  by  a  re- 
striction of  liberty  and  enjoyment ;  while  these  advantages, 
and  also  respectful  treatment,  and  moral  consideration, 
should  be  increased  in  exact  proportion  to  the  advancement 
of  the  convicts  in  morality  and  understanding.  By  such 
means,  if  by  any,  the  convicts  would  be  prepared  to  enter 
society  with  their  higher  faculties  so  trained  and  invigorated, 
as  to  give  them  a  chance  of  resisting  temptation^  and  con- 
tinuing in  the  paths  of  virtue. 

In  no  country  has  the  idea  yet  been  carried  into  effect, 
that  in  order  to  produce  moral  fruits,  it  is  necessary  to  put 
into  action  moral  influences,  great  and  powerful,  in  propor- 
to  the  barrenness  of  the  soil  from  which  they  are  expected 
to  spring. 

A  difference  of  opinion  exists  among  intelligent  persons, 
whether  the  system  of  solitary  confinement  and  solitary 
labor,  pursued  in  the  eastern  penitentiary  of  Pennsylvania, 
or  the  system  followed  in  Auburn,  of  social  labor,  in  silence 
enforced  by  inspectors,  and  solitary  confinement  after  work- 
ing hours,  is  most  conducive  to  the  ends  of  criminal  legis- 
lation. The  principles  now  stated,  lead  to  the  following 
conclusions. 

The  system  of  entire  solitude  weakens  the  whole  nervous 
system.  It  withdraws  external  excitement  from  the  animal 
propensities,  but  it  operates  in  the  same  manner  on  the 
organs  of  the  moral  and  intellectual  faculties.  Social  life  is 
to  these  powers,  what  an  open  field  is  to  the  muscles ;  it  is 
their  theatre  of  action,  and  without  action  there  can  be  no 
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vigor.  Solitude,  even  when  combined  with  labor,  and  the 
use  of  books,  and  an  occasional  visit  from  a  religious  in- 
structor, leaves  the  moral  faculties  still  in  a  passive  state, 
and  without  the  means  of  vigorous  active  exertion.  I  stated 
to  Mr.  Wood,  the  able  superintendent  of  the  eastern  peniten- 
tiary, that,  according  to  my  view  of  the  laws  of  physiology, 
his  discipline  reduced  the  tone  of  the  whole  nervous  system 
to  the  level  which  is  in  harmony  with  solitude.  The  pas- 
sions are  weakened  and  subdued,  but  so  are  all  the  moral 
and  intellectual  powers.  The  susceptibility  of  the  nervous 
system  is  increased,  because  all  organs  become  susceptible 
of  impressions,  in  proportion  to  their  feebleness.  A  weak 
eye  is  pained  by  light,  which  is  agreeable  to  a  sound  one. 
Hence,  it  may  be  quite  true,  that  religious  admonitions  will 
be  more  deeply  felt  by  prisoners  living  in  solitude,  than  by 
those  enjoying  society ;  just  as  such  instruction,  when  ad- 
dressed to  a  patient  recovering  from  a  severe  and  debilitating 
illness,  makes  a  more  vivid  impression  than  when  delivered 
to  the  same  individual  in  health ;  but  the  appearances  of 
reformation  founded  on  such  impressions  are  deceitful.  Wh^n 
the  sentence  is  expired,  the  convict  will  return  to  society, 
with  all  his  mental  powers,  animal,  moral,  and  intellectual, 
increased  in  susceptibility,  but  lowered  in  strength.  The 
excitements  that  will  then  assail  him  will  have  their  influ- 
ence doubled,  by  operating  on  an  enfeebled  system.  If  he 
meet  old  associates  and  return  to  drinking  and  profanity, 
the  animal  propensities  will  be  fearfully  excited,  by  the  force 
of  these  temptations,  while  his  enfeebled  moral  and  intel- 
lectual powers  will  be  capable  of  offering  scarcely  any  resist- 
ance. If  he  be  placed  amidst  virtuous  men,  his  higher  facul- 
ties will  feel  acutely,  but  be  still  feeble  in  executing  their 
own  resolves.  Convicts,  after  long  confinement  in  solitude, 
shudder  to  encounter  the  turmoil  of  the  world;  they  become 
excited  as  the  day  of  Uberation  approaches ;  and  feel  bewil- 
dered when  set  at  liberty.    In  short,  this  system  is  not 
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founded  on,  or  in  hannony  with,  a  sound  knowledge  of  the 
physiology  of  the  brain,  although  it  appeared  to  me  to  be 
well  administered. 

The  Auburn  system  of  social  labor  is  better,  in  my 
opinion,  than  that  of  Pennsylvania,  in  so  far  as  it  allows  of 
a  little  more  stimulus  to  the  social  faculties,  and  does  not 
weaken  the  nervous  system  to  so  great  an  extent:  but  it  has 
no  superiority  in  regard  to  providing  efficient  means  for  in- 
vigorating and  training  the  moral  and  intellectual  faculties. 
The  Pennsylvania  system  preserves  the  convict  from  con- 
tamination by  evil  communications  with  his  fellow  prisoners, 
and  prevents  his  associates  from  knowing  the  fact  of  his 
being  in  prison.  These  are  advantages  that  go  so  far  to 
compensate  the  evils  of  solitude,  but  do  not  remove  them/ 

'  While  theie  remarki  are  passing  through  the  press,  I  hire  seen  an  excel- 
lent work  entitled  **  The  Philosophy  of  Human  Life/*  by  Amos  Dean,  Pro- 
fessor of  Medical  Jurisprudence  in  the  Albany  Medical  College  -,  on  page  156 
of  which,  there  is  a  statement  of  improvements  on  prison  discipline,  suggested 
by  the  late  £dward  Livingston,  which  coincide  very  closely  with  the  views 
expressed  on  pages  325  and  326.  I  have  not  seen  Mr.  Livingston's  own  re- 
marks ;  but  I  am  gratified  to  find  that  Mr.  Dean,  in  his  able  and  instructive 
work,  advocates  principles  similar  to  those  in  the  text  [Albany,  N.  T., 
January,  1840.] 


ART.  v.— ESTOPPEL. 


If,  as  has  been  asserted,  ''  the  science  of  law  is  the  perfec- 
tion of  reason,"  every  effort,  the  tendency  of  which  is  to 
render  that  science  perfect,  ought  to  be  regarded  with  favor* 
By  multiplying  those  rules  and  principles,  which  are  of  gen- 
eral application,  and  narrowing  the  exceptions  to  them,  we 
approximate  to  a  system  worthy  the  name  of  a  science ;  a 
science,  which  has  the  most  direct  bearing  upon  human  in- 
terests and  human  happiness.  When  it  is  considered,  that 
our  nation  is  formed  of  many  distinct  sovereignties,  each 
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with  its  separate  legislature  and  distinct  judiciary  dq[>art<* 
ment,  framing  and  expounding  its  own  code  of  laws,  fears 
have  been  entertained  that  such  a  want  of  uniformity,  such 
an  incongruity  would  be  the  result,  as  forever  to  preclude 
the  hope,  or  at  least,  the  expectation  of  realizing  one  har- 
monious system,  pervading  all,  or  even  the  greater  portion, 
of  the  United  States. 

It  is,  however,  satisfactory  to  find,  so  far  as  our  brief  expe- 
rience and  observation  have  extended,  that  such  is  not  the 
result  There  are  at  present  not  less  than  twenty-four  of 
our  states,  the  decisions  of  whose  courts  are  regularly  re- 
ported, and  from  an  examination  and  comparison  of  which, 
we  are  enabled  to  determine,  whether  the  general  character 
of  the  principles  adopted  and  promulgated  by  them,  tend 
rather  to  produce  one  harmonious  system,  or  to  be  divided 
into  many.  So  far  as  we  have  been  enabled  to  institute  this 
inquiry,  our  conclusions  are  in  the  highest  degree  favorable. 
And  although  there  may  be  found,  in  the  decisions  of  the 
courts  of  every  state,  some  local  law,  some  pecuUarity  of 
practice,  still,  in  all  those  states  which  have  adopted  the 
English  common  law  as  the  basis  of  their  several  systems, 
there  is  a  wonderful  imiformity  in  the  application  of  the  great 
and  fundamental  principles  which  are  embodied  in  that  law, 
or  which  are  deducible  from  it.  The  perfect  comity  and 
respect,  with  which  the  decisions  of  the  first  court  in  any 
one  state  are  generally  received  and  treated  by  the  courts 
in  every  other  *,  the  total  absence  of  all  disposition  to  dis- 
parage foreign  decisions  when  cited,  are  some  among  the 
many  favorable  auspices  and  indications,  tending  to  prove, 
that  our  laws  are  becoming  more  and  more  national  and 
not  diverging  into  separate  systems.  Such  is  the  result  of 
a  comparison  of  the  decisions  of  the  reports  of  those  states, 
which  have  fallen  under  our  notice ;  and  more  especially 
such  has  been  the  tendency  and  efiect  of  the  commentaries 
<kf  Chancdlor  Kent,  and  of  the  various  and  numerous  publi-* 
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cations  of  Mr.  Justice  Story.  It  is  in  that  way  that  those 
distinguished  jurists  have  rendered  a  service  to  our  common 
country,  far  greater  than  they  could  have  done,  merely  in 
their  judicial  stations. 

In  selecting  one,  among  the  many  artificial  rules  of  the 
common  law,  for  discussion  in  the  present  article,  there  is 
perhaps  no  one  of  more  frequent  application,  none  where 
uniformity  is  more  desirable,  or  of  greater  practical  impor- 
tance, than  that  of  the  principle  of  estoppel.  And  yet  it  is 
one,  with  respect  to  which,  very  different  and  somewhat 
contradictory  opinions  have  been  entertained.  The  extended 
application  of  this  principle  has  been  objected  to,  as  tending 
to  shut  out  the  truth.  But  the  reason  of  the  rule  evidently 
supposes,  that  although  such  may  be  its  operation  in  certain 
cases,  its  more  general  tendency  is  to  exclude  falsehood. 

Estoppels  are  divided  by  lord  Coke  into  three  kinds: 
matter  of  record,  as  by  letters-patent,  fine,  common  recov- 
ery, &c ;  matter  in  writing,  as  by  deed  indented ;  and  by 
matter  in  pais^  as  by  livery,  entry,  acceptance  of  rent,  &c. 

Some  of  these  have  no  application  in  this  country,  or  at 
least  in  New  England ;  such  as  the  process  of  fine,  and 
common  recovery,  that  mode  of  conveyance  not  having  been 
here  adopted.  Others  have  a  common  application  to  cases 
arising  in  this  country  and  in  England ;  and  among  those 
cases,  perhaps,  none  are  of  more  frequent  occurrence  than 
that  of  estoppel  by  deed.  We  will  select  a  single  example. 
It  is  a  familiar  principle,  that  a  person  who  makes  a  deed 
with  a  general  warranty,  having  no  title  at  the  time,  but 
subsequently  acquiring  one,  is  estopped  to  set  up  that  title 
against  his  own  deed.  Nothing  can  be  more  consonant  to 
sound  principles  of  justice  than  this ;  and,  if  thus  applied, 
the  correctness  of  the  rule  could  never  be  properly  ques- 
tioned. But  the  rule  is  not  limited  to  the  party  making  the 
deed,  but  to  all  persons  claiming  under  him  after  the  estop- 
pel, which  may  operate  with  great  severity  upon  a  bond  fide 
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purchaser ;  and,  to  a  certain  extent,  defeats  the  security  in- 
tended to  be  conferred  by  our  acts  of  registry. 

The  legislature,  by  providing  a  public  registry  and  requir- 
ing deeds  to  be  recorded,  intended,  that  by  a  careful  exam- 
ination of  the  various  successive  conveyances,  the  title  by 
deed,  at  least,  might  be  ascertained  with  a  great  degree  of 
certainty.  But  this  is  not  the  case.  Let  us  suppose,  that 
at  a  given  time,  the  undisputed  title  was  in  A ;  B  having  no 
title,  makes  a  deed  with  general  warranty,  to  C.  Nothing 
passes  by  the  latter  deed,  B  having  no  title  to  convey.  After 
this,  say  on  the  first  day  of  January,  1840,  A  conveys  to  B. 
By  the  operation  of  the  rule,  this  conveyance  enures  to  the 
benefit  of  C,  B  being  estopped  by  his  deed  from  claiming. 
But  suppose  B,  on  the  second  day  of  January,  should  make 
a  deed  to  D.  The  latter  would  take  nothing.  And  yet  D 
had  ascertained  that  the  title  of  A  was  good,  that  there  was 
no  conveyance  on  record  from  him  until  the  first  of  Jan- 
uiary,  when  he  conveyed  to  B,  and  that  there  was  no  con- 
veyance from  B  subsequent  to  that  time,  to  be  found  in  the 
registry.  But  this  examination,  however  carefully  made, 
would  not,  within  the  rule,  avail  to  render  his  title  of  any 
value.  He  would  have  to  examine,  not  only  as  to  all  time 
subsequent  to  the  time  of  the  conveyance  from  A  to  B  to 
see  whether  any  conveyance  was  made  by  him,  but  also  to 
ascertain  whether  B  had  not  conveyed  before  he  purchased 
of  A,  and  before  he  had  any  title ;  and  how  far  prior  would 
he  have  to  examine  ?    There  is  no  Umitation. 

In  England,  where  there  has  been  no  registry  established 
by  law,  that  security  for  purchasers  has  not  been  relied  upon. 
The  reasons,  therefore,  for  establishing  the  rule  in  that 
country  were  stronger  than  with  us.  Still  the  principle  has 
been  too  long  recognised  here,  and  too  often  applied,  to  be 
now  drawn  in  question  in  those  cases  where  the  conveyance 
is  by  a  deed  with  a  general  warranty.    And  in  the  case  of 
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Comstbck  v.  Smith/  the  application  of  the  rule  was  thus 
limited ;  it  being  rejected  in  a  case  where  the  warranty  was 
restricted  to  the  grantor  and  all  persons  claiming  under  him. 
Although  in  a  note  in  4  Kent's  commentaries,  261,  third  edi- 
tion, it  is  said,  ^'  that  a  release  or  other  deed,  when  the  re< 
leasor  or  grantor  has  no  right  at  the  time,  psisses  nothing, 
and  will  not  convey  a  title  subsequently  acquired ;  unless  it 
contains  a  clause  of  warranty ;  and  then  it  operates  by  way 
of  estoppel,  and  not  otherwise.''  If  by  *'  a  clause  of  war- 
ranty," was  mtended  a  warranty  against  the  releasor  only, 
as  that  which  would  be  sufficient  to  render  it  effectual  as  a 
conveyance,  it  would  be  at  variance  with  the  case  of  Com- 
stock  V.  Smith,  and  less  sound  in  its  operations.  We  trust, 
therefore,  that  the  doctrine  of  the  latter  case  will  continue 
the  established  rule  in  this  state. 

The  application  of  the  principle  of  estoppel  has  been 
carried  somewhat  farther  in  another  respect,  by  the  supreme 
judicial  court  of  the  state  of  Maine,  in  the  case  of  Steele  v. 
Adams,*  where  the  bargainor,  by  a  deed  poll,  was  precluded 
from  recovering  the  consideration  money,  on  the  ground  of 
the  usual  acknowledgment  expressed  in  the  deed,  of  the 
receipt  of  the  consideration.  There  was  no  receipt  on  the 
back  of  the  deed  of  the  money,  and  proof  that  it  was  de* 
signedly  left  unpaid  was  rejected  as  inadmissible,  by  reason 
of  the  supposed  estoppel  contained  on  the  face  of  the  deed. 
And  what  is  the  more  remarkable,  this  decision  is  ostensibly 
grounded  on  the  supposed  authorities,  as  established  in 
England.  In  that  country,  however,  the  vendor  has  a  lien 
on  the  estate  sold,  for  the  purchase  money,  which  he  may 
enforce  by  process  in  equity.  The  law  upon  this  subject  is 
clearly  stated  by  chancellor  Kent.'  "  Prima  facie  the  lien 
exists  without  any  special  agreement  for  that  purpose,  and 
it  remains  with  the  purchaser  to  show,  that  from  the  circum- 

*  13  Pick.  R.  116.  «  1  Greenl.  R.  1.  »  4  Com.  151. 
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stances  of  the  case,  it  results,  that  the  lien  was  not  intended 
to  be  reserved,  as  by  taking  other  real  or  personal  security ;  " 
and  in  page  152,  it  is  said  "  that  the  weight  of  authority, 
and  the  better  opinion  is,  that  taking  a  note,  bond  or  cove- 
nant, from  the  vendor  for  the  payment  of  the  money,  is  not 
of  itself  an  act  of  waiver  of  the  lien."  The  doctrine  above 
stated  is  more  fully  examined  by  Mr.  Justice  Story,  in  Gil- 
man  V.  Brown.'  It  is  there  said,  that,  '4t  seems  to  be 
established,  that  prima  facie  the  purchase  money  is  a  lien 
on  the  land ;  and  it  lies  on  the  purchaser  to  show,  that  the 
vendor  agreed  to  waive  it ;  and  a  receipt  for  the  purchase 
money  endorsed  upon  the  conveyance,  is  not  sufficient  to 
repel  this  presumption  of  law.''  And  in  Baily  v.  Greenleaf,* 
chief  justice  Marshall  says,  "  that  a  vendor  who  has  taken 
no  other  security  for  the  purchase  money,  retains  a  lien  for 
it  on  the  land  as  against  the  vendor  or  his  heirs,  seems  to  be 
well  settled  by  the  English  decisions." 

It  is  not  supposed  that  this  is,  or  ever  was,  the  law  in 
Massachusetts  or  Maine.  On  the  contrary,  it  is  stated  in  the 
case  of  Oilman  r.  Brown,  above  cited,  that  '*  nothing  can  be 
clearer,  than,  that  by  the  law  of  Massachusetts,  no  lien  in 
any  case  whatever  exists  upon  the  land  for  the  purchase 
money."  But  the  question  in  Steele  t?.  Adams  was  not 
whether  by  the  law  of  that  state  a  lien  existed  on  the  land, 
but  whether  the  vendor  should  be  permitted  to  prove,  that 
the  consideration  had  not  been  paid.  And  the  case  wa» 
decided,  not  upon  the  authority  of  American  but  of  the 
English  decisions ;  and  a  dictum  is  recited  from  Dyer,  169, 
"  that  if  one,  in  consideration  of  a  thousand  pounds,  bargain 
and  sell  land,  and  rei  veriiate  no  such  sum  is  paid,  and  yet 
it  is  stated  by  the  deed  to  be  so  and  a  receipt  of  the  money ; 
it  seems  the  bargainor  is  estopped  by  this  to  say  the  con- 
trary.'*   This  case,  the  learned  chief  justice  who  delivered 

>  1  Ha«>n*i  R.  213.  '  7  Wheaton'i  R.  46, 
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that  opinion  says,  "  precisely  resembles  the  case  at  bar." 
It  is  apprehended,  however,  that  there  was  not  that  resem- 
blance supposed,  that  the  words  ''and  a  receipt  of  the 
money,"  must  have  been  intended  a  receipt  of  the  money, 
endorsed  on  the  back  of  the  deed ;  a  practice  generally 
adopted  in  England,  and  referred  to  in  the  case  of  Gilman 
V.  Brown ;  although  it  is  there  stated  to  be  of  itself  in- 
sufficient to  repel  the  presumption  of  a  lien  retained.  Now 
in  the  case  of  Steele  v.  Adams,  there  was  no  receipt  en- 
dorsed on  the  back  of  the  deed.  And  the  question  was  not, 
whether  the  acknowledgment  of  the  receipt  of  the  consider- 
ation was  prima  fcune  evidence  of  payment,  but  whether 
it  was  absolutely  conclusive  on  the  vendor.  It  is  to  be  pre- 
sumed, that  if  a  similar  case  should  again  occur  in  that 
state,  the  court  may  revise  that  opinion,  and  thus  do  away 
with  some  of  the  supposed  odium  attached  to  the  idea  of 
estoppel. 

The  high  prerogative  which  the  judiciary  department  is 
called  on  to  exercise,  and  the  important  influence  it  is  calcu- 
lated to  maintain  over  the  interests  of  the  whole  commu- 
nity, render  it  in  all  respects  desirable  that  the  decisions  of 
our  courts  should  be  in  accordance  with  their  responsibiUty. 
For  we  fully  subscribe  to  the  opinion  of  Mr.  De  Tocqueville, 
that  the  stability  of  our  political  institutions,  and  the  dura- 
bility of  our  government,  in  its  present  form,  very  much 
depend  upon  the  influence  exerted  upon  them  by  the  bench 
and  the  bar ;  that  that  influence,  to  be  salutary  and  perma- 
nent, must  be  grounded  upon  their  character  for  probity, 
industry,  talents  and  learning  ;  and  that  although  there  are 
opposing  causes,  tending  to  counteract  this  beneficial  influ- 
ence, we  are  inclined  to  adopt  the  opinion  of  Mr.  Guizot, 
that  the  progress  of  improvement  in  this  respect,  as  well  as 
others,  although  occasionally  and  materially  retarded,  is  on 
the  whole  onward,  to  an  extent  imlimited,  short  of  per- 
fection. F.  A. 
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ART.  VI.— REPORTS  AND  REPORTERS. 

[From  the  Monthly  Law  Magazine  for  October  1840.] 

The  duties  and  labors  of  a  reporter  are  appreciated  for 
the  most  part,  even  by  those  who  reap  the  greatest  advan- 
tage from  his  exertions,  at  a  very  low  rate.  Nobody  within 
the  pale  of  the  legal  profession  doubts  that  he  is  a  useful 
person;  but  that  is  the  highest  honor  that  is  gjenerally 
awarded  to  him — he  is  looked  upon  as  a  sort  of  mechanic — 
or  perhaps  that  is  even  too  high  a  title,  for  it  is  supposed  to 
imply  something  like  the  possession  of  genius  and  science — 
let  us  rather  say,  (adopting  these  ideas  of  others)  a  mere 
operative, — a  legal  mason  or  tailor,  who  works  up  the 
materials  supplied  by  others  in  order  to  meet  the  demands 
of  the  intelligent  public.  He  is  no  doubt  a  very  useful  per- 
son, indispensable  in  fact  to  the  existence  of  society,  and 
society  gratefully  admits  in  the  abstract,  that  they  are  under 
vast  obligations  to  him,  but  nobody  (that  is  of  the  class  of 
thinkers  we  are  speaking  of)  ever  dreams  of  looking  upon 
him  in  any  other  light ;  and  as  to  be  useful  is  not  the  way 
to  be  distinguished,  he  does  not  accordingly  rank  very  high 
in  public  estimation.  It  is  admitted  that  he  goes  through  a 
great  deal  of  drudgery,  but  it  is  taken  for  granted  that  he  is 
amply  repaid  for  it  by  his  publisher,  if  indeed  the  matter  is 
ever  thought  about  at  all.  He  is  ranked  pretty  much  upon 
a  level  with  a  digest  maker ;  though  as  an  obiter  dictum  we 
beg  to  say  we  think  that  class  of  writers  very  much  under- 
rated ;  we  are  not  now  alluding  to  such  a  work  as  Comyns's 
Digest,  in  the  compilation  of  which  great  learning,  research 
and  judgment  are,  by  universal  admission,  brought  to  bear ; 
but  we  speak  of  such  works  as  Harrison's  Index,  or  Jeremy's 
Digest — the  merest  compilations  of  marginal  notes,  and  we 
avow  that  we  think  the  arranger  of  such  a  work,  always 
supposing  it  to  be  well  performed,  deserves  great  credit  for 
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his  pains.'  For,  as  Dr.  Johnson  might  have  said,  to  render 
the  services  of  others  more  available,  to  collect  widely- 
scattered  materials,  and  arrange  them  in  lucid  order,  and 
from  a  rude  and  indigested  mass  to  form  a  harmonious  and 
symmetrical  fabric,  are  surely  objects  not  wholly  unworthy 
of  a  mind  even  of  the  higher  order. 

But  to  return  to  our  reporter.  He,  at  any  rate,  it  may  be 
said,  does  not  require  any  but  the  humblest  capacity  to  per- 
form his  functions.  A  mere  transcriber  of  the  opinions  of 
others,  he  occupies  the  very  lowest  grade  in  the  scale  of  pro- 
fessional utility — what  the  copyist  is  to  the  musician,  or  the 
printer  to  the  author,  he  is  to  "  the  reverend  judges  and 
sages  of  the  law"  (as  Lord  Coke  delights  to  call  the  learned 
administrators  of  justice);  without  his  aid,  indeed,  much 
that  is  valuable  would  be  lost  to  the  world,  but  the  aid  is 
all  that  he  contributes ;  every  thing  original,  both  of  thought 
and  execution,  that  is  to  be  found  in  his  labors,  is  the 
emanation  of  other  minds :  in  perusing  a  reported  case,  it  is 
the  counsel  who  argue,  and  the  judges  who  decide,  who  are 
present  to  one's  imagination : — whoever  bestows  a  thought 
upon  the  humble  reporter  1  Their  names  may  indeed  be 
familiar  in  our  mouths  as  household  words,  but  this 
femiliarity  is  too  usually  attended  by  its  well-known  off- 
spring. It  is  true,  indeed,  that  your  reporter,  in  this  way, 
enjoys  a  sort  of  fame,  which  per  ora  volat^  in  more  than 
the  usual  manner— but  his  fame  is  merely  nominal;  his 
name  is  his  immortal  part.  Indeed,  our  abstract  idea  of  a 
reporter,  is  rather  that  of  a  book  than  of  a  man ;  who  ever 
thinks  of  Bingham,  for  example,  as  a  human  being  ?  there 
he  is,  alive  and  well,  and  efficiently  discharging  his  duties 
as  a  police  magistrate,  but  he  never  is  presented  to  our 
mind's  eye  in  that  character — ^if  the  name  is  mentioned,  an 

*  We  tnisi  that  the  common  sense  of  the  reader  will  not  allow  him  to  fall 
into  any  misapprehension  of  the  real  meaning  of  this  somewhat  too  broad 
satire.    Ed,M,L.M. 
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octavo  Yolame,  naturally  of  a  pale  complexion,  but  sallowed 
and  embrowned  by  time  and  use,  presents  itself  to  the 
imagination — ^indeed,  the  word  "  Bingham"  by  itself,  with^ 
out  a  numeral  affixed  to  it,  such  as  '<  2  "  or  '^  8  Biugham," 
is  almost  an  incomplete  idea.  We  might  almost  doubt 
whether  the  gentleman  himself,  with  whose  good  name  we 
may  perhaps  be  supposed  to  be  making  rather  too  free,  has 
not  from  long  and  frequent  use,  so  accustomed  his  own 
mind  to  regard  his  identity  in  this  light,  that  probably  if  a 
friend  should  say  to  him,  ''  Bingham,  I  want  you,"  he 
would  reply,  "  what  volume?"  or  "  old  or  new  series  ?" 

Making  allowances,  however,  for  a  somewhat  trans- 
Atlantic  vein  of  exaggeration  into  which  we  have  fallen,  we 
think  it  will  not  be  denied  that  there  is  a  great  deal  of 
substantial  truth  in  what  we  have  advanced,  and  that  a 
reporter's  labors  do  not  generally  obtain  for  him  any  very 
large  share  of  consideration.  We  own,  ourselves,  that  we 
think  they  are  entitled  to  a  much  larger  portion,  and  that 
the  reporter  himself  is  hardly  and  unjustly  dealt  with  by 
those  who  consider  him  only  in  the  light  of  a  useful  work- 
man ;  and  we  shall  endeavor  briefly  to  point  out  the  nature 
and  degree  of  the  capabilities,  which,  in  our  humble  opinion, 
are  requisite  for  the  due  performance  of  his  task. 

Of  the  amount  of  labor  required  it  is  not  necessary  to 
speak,  since  it  will  be  allowed  on  all  hands  that  a  reporter's 
life  is  about  as  hardworking  a  one  as  any  literary  drudge's 
can  well  be :  but  we  would  observe  that  it  requires  no  com- 
mon powers  of  abstraction  and  application  to  be  able,  amid 
the  bustle  and  noise  of  a  crowded  court,  for  six  and  some- 
tin^s  eight  hours  a  day,*  to  attend  to  arguments  and  judg- 

>  The  mmiml  boon  of  fitting  in  term  time  ire  from  ten  A.  M.  to  four  P.  M., 
but  the  qoeen't  bench  hM,  fbr  sereral  jean,  been  in  the  habit  of  protracting 
ha  littinf  tiU  five,  and  lometimefl  an  hour  later :  the  object  hai  been  a  praiie- 
worthy  deaive  to  keep  down  the  alarming  arreaf  of  buaincM  which  ezifti  in 
that  oGort;  bat  whether  this  object  ia  beat  attained  by  each  a  ijritem  may  be 

VOL.  xxrv. — ^No.  XLvm.  22 
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ments,  in  which  the  listener  has  not  the  slightest  interest, 
and  from  which,  if  he  allows  his  mind  to  wander  for  even 
a  short  period,  he  will  often  find  that  he  has  irretrievably 
lost  his  clue  to  guide  him  through  the  labyrinth  in  which 
he  is  entangled. 

In  the  first  place,  we  hold  it  to  be  one  of  the  principal 
requisites  of  a  good  reporter  that  he  should  be  a  good 
lawyer ;  otherwise  he  will  not  be  able  to  understand  one 
half  of  what  is  said  in  court,  where  of  necessity  first 
principles  are  very  rarely  discussed,  and  are  scarcely  more 
than  alluded  to  ;*  and  he  will  consequently  find  his  notes, 
when  he  comes  to  write  them  out,  of  little  or  no  service  to 
him.  The  practice  of  reporting,  at  least  of  taking  notes 
and  afterwards  reducing  them  into  the  shape  of  a  report,  is 
undoubtedly  of  the  greatest  advantage  to  the  student ;  it 
would  be  a  useful  assistance  even  to  many  a  ^^  practising 
barrister  of  five  years  standing,"  by  reason  of  the  habit  it 
generates  of  forcing  attention  to  what  is  going  on  in  court, 
of  afterwards  searching  and  verifying  authorities,  and  of 

ft  matter  of  some  doubt  Six  hours*  attention  at  a  stretch  is  a  large  demand 
upon  the  human  mind  ;  Apollo  himself  dges  not  always  keep  his  bow  bent , 
and  the  best  of  judges  will  find  his  mind  fatigued  hj  too  prolonged  a  tension^ 
towards  the  conclusion  of  which  he  will  be  apt — not  to  speak  it  profanely — if 
not  to  fall  absolutely  asleep,  to  bestow  a  very  drowsy  attention  to  the  business 
before  him.  The  other  two  courts  very  seldom  extend  their  sittings  beyond 
the  legitimate  hour  of  four  P.  M.,  and  sometimes  from  lack  of  business  do  not 
even  reach  that  period,  though  they  are  certainly  no  longer  open  to  the  im- 
putation which  a  wag  formerly  cast  upon  one  or  both  of  them,  that  they  were 
like  partridges  in  November,  no  sooner  down  than  they  were  up  again.  The 
common  pleas  carries  its  adherence  to  ancient  habits  still  further,  and  indulges 
daily  in  a  short  meridional  adjournment  about  one  o'clock ;  thus  dividing  the 
labors  of  the  day,  according  to  the  good  old  fashion,  into  morning  and  after- 
noon sitings. 

•  The  story  is  well  known  of  a  celebrated  real-property  lawyer,  who  being 
retained  to  attend  the  assizes  commenced  an  argument  at  nisi  prius,  by  the 
proposition,  that "  a  fee  simple  is  the  highest  estate  known  to  the  law,"  when 

be  was  thus  interrupted  by  the  judge  :  **  I  hope  Mr. you  have  not  tak«i 

the  trouble  to  come  all  the  way  Irom  London  to  tell  us  that" 
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arranging  the  arguments  and  the  grounds  for  the  judgment 
of  the  court  in  a  clear  and  systematic  order :  a- habit  of  this 
kind,  though  it  ought  not  to  supersede  the  regular  perusal 
of  books,  will  be  fouod  a  most  valuable  auxiliary  to  that 
method  of  study ;  but  the  profession  have  a  right  to  expect 
that  they  shall  be  furnished  with  something  better  than  the 
mere  exercises  of  a  tyro ;  or  at  any  rate,  which  is  of  more 
consequence,  they  will  not  encourage  such  effusions ;  as  in 
the  present  over-crowded  state  of  the  bar  it  is  not  likely 
there  should  be  any  want  of  persons  both  able  and  willing 
to  undertake  the  business  of  reporting. 

But  the  real  severity  of  the  reporter's  duties  commences  at 
his  own  chambers.  He  has  first  to  obtain  and  examine  the 
briefs  and  papers  in  each  case,  in  order  that  he  may  be  able 
to  give  a  correct  statement  of  the  pleadings  or  facts  upon 
which  the  decision  rests :  he  has  to  refer  to  the  authorities 
cited  on  either  side,  and  these  he  ought,  unless  he  be  pre- 
viously well  acquainted  with  them,  carefully  to  peruse,  not 
contenting  himself  with  the  mere  reading  of  the  marginal 
notes,  in  order  to  see  how  far  the  case  referred  to  bears  out 
the  proposition  for  which  it  has  been  cited ;  and  whether 
there  may  not  be  some  portions  of  it  which  would  vary  or 
qualify  its  applicability  to  the  case  in  hand;  and  this  is  more 
particularly  necessary  with  reference  to  the  older  reports, 
in  citing  which,  it  will  be  found  that  it  not  unfrequently 
happens  that  counsel,  and  sometimes  even  the  judges  them- 
selves, will  refer  to  passages  as  authorities,  which,  upon 
examination,  will  be  found  to  be  merely  (Alter  dicta^  or  per- 
haps even  propositions  advanced  by  counsel  arguendo. 
The  reporter  will  then  have  to  write  out  the  arguments  and 
judgments  from  his  notes,  which  is  perhaps  the  most  diffi- 
cult, certainly  the  most  delicate,  part  of  his  labors ;  he  will 
have  to  select,  to  arrange,  to  condense,  to  polish.  The  best 
argument  or  oral  judgment  ever  delivered  does  but  read 
uncouthly  when  presented  with  verbal  accuracy  through 
22* 
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the  medium  of  a  short-hand  writer'a  notes.  The  reporter 
does  not  profess  to  furnish  (what  would  be  indeed  an  in- 
tolerable nusiance  if  he  did  furnish  it)  a  full  transcript  of 
all  that  is  said  in  court :  what  he  is  expected  to  do  is  to 
give  an  accurate  abstract  of  it ;  shewing  all  the  material 
facts,  the  course  of  the  argument,  and  the  reasons  on  whieh 
the  judgment  of  the  court  is  founded.  The  making  up  of 
the  marginal  note  is  also  a  very  important  and  not  ferjr 
easy  matter.  It  ought  to  set  forth  the  principle  on  which 
the  case  is  decided  (unless  indeed  it  be  one  of  those  which 
is  so  universally  acknowledged  that  it  is  rarely  absolately 
enounced  in  a  court  of  law; — such  for  instance  as  that 
mentioned  in  the  last  note)  and  this  principle  it  would  be 
the  safest  plan  to  give,  where  it  is  possible,  in  the  very 
language  in  which  it  has  been  propounded  by  the  judges  in 
the  case ; — and  then  a  concise  statement  of  the  facts  of  the 
case,  showing  the  application  of  such  principle :'  and  to 
these  may  be  added,  when  occasion  requires,  under  a  semih 
or  a  query ^  any  important  point  which  has  been  discussed, 
though  not  absolutely  decided  in  the  case,  as  also  any  strong 

'  The  UM  of  marginal  notea  if  of  modern  date.  Thej  were  not  geaertllj 
adopted  before  the  appearance  of  Dooj^'a  leportfi  in  the  pveihoe  to  whieh 
(containing  many  valuable  toggeatioBa  on  the  aabjeot  of  napoctiag)  the 
learned  author  obeer^ea : 

«  1  have,  after  the  example  of  some  of  vaj  predecessors,  inserted,  on  the 
margin,  an  abstract  of  the  principal  point  or  pointa  of  every  ease.  The  piaa 
on  which  I  have  formed  those  abatraefta  has  been  to  atate  the  pent  aaa 
general  rule  or  poaition.  This  method,  upon  the  whole,  aeema  to  be  the  moit 
useful,  though  it  has  its  inconveniencies.  Where  a  case  turns  upon  a  com- 
plication of  facts,  not  likely  ever  again  to  be  combined  together,  a  proposition 
including  all  those  fkcts,  and  purporting  to  be  a  general  rule  of  la^,  haa  an 
uncouth  and  awkward  appearance.  However,  in  tueb  cafOi,  {  have  wwriinad 
particular  propriety  to  general  unilbrmity." 

We  consider,  however,  that  the  method  mentioned  in  the  text,  and  which 
has  been  used  by  some  of  lord  Glenbervie's  successors,  is  an  improvement  oa 
that  adopted  by  his  lordship,  being  free  ftom  the  obJectSona  he  hfta^ 
pointed  out 
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and  marked  dkta  of  the  judgiBS,  tending  to  show  the  incli'* 
nation  of  their  minds  on  points  which  may  arise  in  other 
caMSy  bnt  which  are  not  actually  determined  in  the  case  in 
baod.  Great  care  should  be  taken^  however,  never  to  con* 
fband  such  dida  with  the  points  really  decided  ^  for  the  former^ 
though  they  may  be  of  weight  and  value  in  the  formation 
of  future  opinions,  are  never,  however  learned  their  author, 
or  however  well-considered  they  may  have  been  r^arded 
as  authoritiee,  for  as  they  are  not  opnions  delivered  on  the 
points  really  before  the  court,  they  are  incapable  of  being 
ravised.'  To  perform  these  duties  properly,  it  will  be  found 
tbat  considerable  skill  and  judgment,  as  well  as  industry 
and  legal  knowledge,  are  requisite :  and  we  think  we  have 
mflciently  shown  that  a  task  calling  for  such  attributes  for 
its  performance,  is  not  one  that  can  be  successfully  under- 
taken by  persons  of  dight  capacity. 

With  regard  to  the  style  or  manner  of  reporting,  that  is  a 
matter  which  depends  a  good  deal  on  the  taste  of  the  indi- 
vidual reporter,  and  in  some  measure  of  the  age  in  which 
be  Uvea  We  may  find  some  future  occasion,  to  advert 
briefly  to  the  characteristics  of  the  principal  laborers  in  this 
field  of  jurisinrudence ;  but  we  would  here  only  observe,  that 
the  two  great  errors  to  avoid  are  too  close  conciseness  and 
too  large  diffusiveness.  The  happy  course  lies  midway. 
Of  the  two  evils,  perhaps  tlie  greater  is  the  first  mentioned, 
because  it  often  leads  to  the  omission  of  matter  that  is  indis- 
pensable to  the  intelligilnlity  of  the  report ;  on  the  other 
hand,  nothing  is  more  wearisome  than  a  long  protracted 
report,  where  unnecessary  pleadings  and  facts  are  stated  at 
length ;  and  perhaps  repeated  in  different  parts  of  the  case, 
where  the  arguments  of  counsel  and  the  judgment  of  the 
court  are  given  with  a  verbose  minuteness ;  and  where  the 
authorities  cited  in  court  are  set  out  verbatim,  so  that  if  such 

>  6m  Abbott,  C.  J.,  in^Uuffher  t>.  Pointer,  8  D.  A  R.  678. 
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a  course  were  universally  adopted,  our  law  books  wonld  in 
a  few  years  be  filled  with  the  same  matter  repeated  over 
and  over  again.  A  report  of  this  nature  is  sometimes  as 
inefficient  as  those  of  the  other  class,  for  the  mind  gets 
wearied  with  travelling  over  such  a  desert  of  verbiage,  and 
becomes  unable  to  select  for  itself  those  passages  to  which 
its  attention  should  be  principally  directed.  It  would  be 
invidious  to  mention  names,  but  we  could  certainly  point 
out  one  reporter  of  the  present  day  who  falls  grievously  into 
this  error,  and  whose  reports  have  a  strong  flavor  of  the 
short-hand-writer  in  them,  notwithstanding  any  facility  the 
author  may  enjoy  from  the  judges  in  producing  his  labors. 
It  has  at  various  times  been  a  question  much  discussed, 
whether  it  would  be  better  that  reports  should  be  furnished 
to  the  profession  by  persons  regularly  appointed  and  paid 
for  that  purpose,  or  whether  the  ends  are  better  attained  by 
leaving  the  practice  of  reporting  open  to  free  competition. 
There  is  a  good  deal  to  be  said  on  both  sides  of  the  question. 
Salaried  reporters,  it  might  be  urged,  wanting  the  spur  of 
public  opinion,  might  become  indolent  and  inaccurate,  for 
it  never  could  be  expected  that  the  judges,  with  their  present 
multifarious  labors,  could  find  time  to  supervise  those  of 
others.  Reports  would  be  permitted  to  fall  into  arrear,  and 
as  it  would  be  left  entirely  to  the  judgment  of  the  reporter 
what  cases  should  be  presented  to  the  profession,  there  would 
always  be  room  for  doubts  whether  the  selection  were  the 
best  that  could  have  been  made,  and  the  fashion  would  soon 
be  revived  of  referring  to  **  manuscript  notes  of  unreported 
cases.''  On  the  other  hand,  it  may  fairly  be  contended,  that 
the  system  of  open  reporting  gives  rise  to  evils  of  a  very 
serious  nature,  the  chief  of  which  is  the  enormous  multi- 
plicity of  reports  which  issue  from  the  press,  among  which, 
as  each  one  is  sure  to  vary  from  the  others  in  some  respect, 
or  other,  it  is  difficult  to  say  which  is  the  most  accurate  or 
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the  most  to  be  relied  npon.^  For  some  time  a  sort  of  middle 
course  was  not  unhappily  pursued.  From  the  year  1786, 
when  Messrs.  Dumford  and  East  first  set  on  foot  the  plan 
of  pubHshing  reports  in  the  King's  Bench  in  numbers,  as 
soon  after  each  term  as  possible — which  was  followed  in 
the  next  year  by  Messrs.  Bosanquet  and  Puller,  in  the 
court  of  common  pleas — down  to  the  year  1818,  when  a 
rival  set  of  reports  in  the  last-mentioned  court  was  started 
by  Mr.  Moore,  there  being  only  one  set  of  reporters  in  each 
court,  the  judges  were  in  the  habit  of  supplying  them  with 
copies  of  their  written  judgments  delivered  in  every  case 
where  the  court  took  time  to  consider  its  judgment ;  and 
this  was  an  advantage  calculated  to  deter  any  competitor, 
who  could  not  secure  the  extension  of  it  to  himself,  from 
contesting  the  field  with  those  already  in  possession  of  it ; 
nor  so  long  as  the  reports  were  regularly  and  accurately 
published  would  there  have  been  any  adequate  motive  to 
induce  a  new  candidate  for  the  favor  of  the  profession  to 
stand  forward ;  but  in  the  last-mentioned  year  (1818)  the 
reports  of  Mr.  Taunton,  who  then  reported  for  the  common 
pleas,  being  considerably  in  arrear,  Moore's  reports  were 
put  forward  in  order  to  ensure  to  the  profession  a  more 
speedy  communication  of  the  decisions  of  that  court  ;*  an 

>  In  the  present  day,  for  instance}  in  Uie  court  of  qaeen's  bench,  besides 
what  may  be  called  the  two  sets  of  recognised  reports,  (their  authors  being 
fbmished  by  the  judges  with  copies  of  their  written  judgments)  namely  those 
of  Adol^hus  and  EUlis,  and  those  of  Perry  and  Davison,  there  are  the  new 
term  reports,  and  the  reports  in  the  law  journal,  both  of  which  are  regular 
series  of  reports,  supplied  by  barristers  and  frequently  cited  in  the  courtif — 
added  to  these,  reports  of  the  greater  number  of  cases  decided  are  also 
fbmished  by  barristers  to  this  publication  and  some  others;  besides  those 
occasional  cases  on  points  of  practice  or  pleading  which  are  placed  in  Mr. 
Dowling's  collection  of  cases  on  such  subjects,  which  occur  in  all  the  courts  : 
to  say  nothing  of  such  other  collections  as  apply  only  to  some  particular  sub- 
ject, and  are  published  in  periodicals  devoted  to  such  subject  only — saeh  as 
the  magistrate's  cases  in  the  justice  of  the  peace,  railway  cases,  &c. 

*  The  6th  Tolnroe  of  Taunton,  ending  with  easter  term  1816,  was  not  complex 
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'example  that  was  followed,  on  a  somewhat  similar  occaaioD, 
in  the  king's  bench  in  the  year  1822,  by  a  series  of  ''new 
term  reports/'  by  Messrs.  Dowling  and  Ryland.  At  what 
time,  or  under  what  circumstances  the  written  judgmeDta 
were  first  supplied  to  the  new  reporters  we  are  not  aware, 
but  they  have  been  for  a  considerable  time  supplied  to  the 
successors  of  both  series,  the  old  and  the  new ;  the  prestige 
of  the  profession,  however,  at  the  bar  at  least,  has  un- 
doubtedly always  been  in  favor  of  the  former  set,  though 
the  latter  have  still,  in  the  queen's  bench,  the  advantage  of 
an  earlier  publication.' 

On  a  balance  of  the  inconveniences  on  both  sides,  it  would 
perhaps  be  a  better  plan  to  adopt,  with  some  nu>dificatioD, 
lord  Bacon's  suggestion  of  having  salaried  reporters,  and 
requiring  the  puisne  judge  in  each  court,  to  revise  the  judg- 


ted  till  1818,  in  which  year  the  lit  Tohiroe  of  Moo.  oontaioing  fh>m  Hilaiy  to 
Michaelmae  term  1817,  wu  published.  The  7th  Taimt  which  o«iiie  dofwm 
only  to  trioity  1817,  wu  not  pnbliihed  till  1819. 

1  In  this  court  the  last  nnmber  of  the  continaation  of  the  new  series  (S 
Per.  A  DsT.  pt.  2)  brings  down  the  eases  to  hilary  term  1840,  while  the  last 
nnmber  of  the  old  series  (10  Ad.  &  £1.  pt.  1)  comes  down  to  the  commenoe- 
ment  only  of  trinity  term,  1839. 

In  the  common  pleas,  Mr.  Bingham,  the  representatife  of  the  old  series 
managed  to  get  and  keep  a-head  of  his  competitor  Mr.  Scott ;  bat  since  the 
former  gentleman  retired  from  his  labors,  Mr.  Scott  has  commenced  a  series 
of  *<  new  reports  "  the  1st  number  of  which  contains  the  whole  of  last  easter 
term  (hsTing  left  an  arrear  since  michaelmas  term  1839,  which  however  he 
promises  to  pay  off  without  delay)  and  he  has  thus  got  the  start  of  seijeant 
Manning  and  Mr.  Grainger,  who  continue  Bingham;  their  first  number, 
which  has  appeared  since  Mr.  Scott*s,  containmg  part  only  of  that  term. 

In  the  exchequer,  after  a  short  struggle  between  two  sets  of  reporters,  end- 
ing with  Tyrrwhit  and  Grainger  on  the  one  hand,  and  Meeson  and  Welsby  on 
the  other,  the  field  has  been  left  in  the  possession  of  the  latter.  In  this  ac- 
count we  have  not  taken  into  calculation  either  the  new  term  reports,  or  the 
law  journal,  which,  however  ably  they  may  be  conducted,  do  not  yet,  we 
believe,  come  within  the  professional  notion  of  legitimate  reports.  The  for- 
mer however  we  may  observe  have  received  a  public  testimony  of  ^probation 
in  America  from  Mr.  Justice  Story. 
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menu  before  they  issue  from  the  press ;  in  this  case  a  stem 
resolution  should  be  enforced  by  the  judges  of  allowing  no 
other  reports  to  be  cited.  We  shall  probably  take  an  early 
oocaiion  to  return  to  this  subject 


ART.— VII.  BIOGRAPHICAL  SKETCH  OF  SAMUEL  SSWALL. 

Samxtsl  Sew  all  was  tbe  son  of  Henry  Sewall,  who  came 
from  England  and  settled  at  Newbury.  He  afterwards  re- 
turned to  England  and  was  the  minister  of  bishop  Stoke  for 
seyeral  years.  Samuel  was  born  there  and  remained  in 
England  till  he  was  about  nine  years  old,  and  arrived  in  New 
England  in  1661.  He  was  graduated  at  Cambridge,  in  1671. 
Upon  leaving  college,  he  studied  divinity  and  became  a 
fellow  of  Harvard  college  for  some  years,  during  which 
time,  he  was  occasionally  employed  to  preach.  He  was 
admitted  as  a  freeman  in  1678,  and  in  1684,  was  chosen 
one  of  the  assistants.  He  continued  to  be  reelected  from 
year  to  year  till  1686.  For  some  reason  he  was  neither  of 
Dudley's  or  Andros's  council,  nor  does  he  seem  to  have  taken 
any  active  part  in  the  Revolution.  But  upon  the  old 
charter  being  resumed  he  was  again  elected  to  the  board  of 
assistants,  and  continued  a  member  of  that  board  until  the 
arrival  of  the  new  charter,  in  which  he  was  named  as  a 
counsellor. 

The  reason  of  Mr«  Sewall's  taking  so  little  part  in  the  ex- 
citing scenes  of  the  New  England  revolution  is  not  now 
very  apparent.  His  patriotism  seems  not  to  have  been 
doubted,  and  any  objection  that  might  once  have  existed 
to  his  acting  in  a  military  capacity  had  already  been  re- 
moved, as  he  had  already  become  a  member  of  the  Ancient 
and  Honorable  Artillery  Company,  and  held  the  office  of 
ensign  in  that  corps  in  the  year  1683.     He  was  moreover 
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promoted  to  the  rank  of  major  of  the  miHtia,  and  seems  to 
have  regarded  it  as  a  mark  of  honor  worthy  of  being  par- 
ticularly remembered. 

He  was  a  member  of  the  court  of  oyer  and  terminer, 
which  was  created  by  governor  Phipps,  for  the  trial  of  the 
witches;  and  at  the  establishment  of  the  superior  court 
was  constituted  one  of  its  judges.  He  remained  upon 
the  bench  as  an  associate  judge,  till  1718,  when  he  was 
appointed  to  the  place  of  chief  justice,  which  he  held  till 
1728,  when  he  resigned  it  on  account  of  his  age  and  grow- 
ing infirmities. 

From  the  arrival  of  the  charter,  till  1725,  he  was  a 
member  of  the  council ;  and  from  1715,  to  the  time  of  his 
leaving  the  bench  of  the  superior  court,  he  also  held  the 
office  of  judge  of  probate  for  Sufiblk  county. 

Although  he  was  eminently  a  public  man,  he  is  chiefly 
remembered  from  his  connexion  with  the  courts  of  which 
he  was  a  member.  He  kept  a  daily  journal  of  every  inci- 
dent with  which  he  was  connected,  even  the  most  trivial, 
which  covers  many  years  of  his  life  and  furnishes  a  faithful 
transcript  of  himself  and  his  personal  history. 

From  the  perusal  of  this  journal,  it  is  apparent  that  he 
had  a  natural  taste  for  legal  science,  which  he  had  cultiva- 
ted by  a  very  respectable  course  of  study.  He  saw  how 
chaotic  was  the  system  of  legal  practice  at  the  bar,  and 
endeavored  to  introduce  a  corrective.  In  1690,  while  he 
held  the  office  of  a  commissioner  of  small  causes,  he  wrote 
to  Mr.  Webb,  the  clerk  of  the  court,  and  cautioned  him  not 
to  issue  writs  unless  they  were  returnable  on  certain  days 
in  the  month,  that  he  should  not  sue  any  book  debts  which 
were  over  three  years  old,  and  for  the  recovery  of  such 
accounts  recommended  case  instead  of  debt.  He  also  ex- 
pressed the  opinion  that  the  dates  of  the  charges  ought  to 
be  ''noted  in  the  attachment"  as  much  as  the  dates  of 
obligations  that  were  sued. 
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I  know  not  that  this  was  the  origin  of  our  form  of  ac- 
tions upon  the  case  to  recover  accounts  charged  upon 
book,  but  it  shows  a  disposition  on  the  part  of  Mr.  Sewall 
to  introduce  something  like  order  into  the  practice  of  the 
law. 

So  far  as  one  may  judge  from  the  few  records  that  are 
left,  judge  Sewall  must  have  been  altogether  better  read 
in  the  principles  of  the  common  law  than  any  other  judge 
upon  the  bench. 

His  connexion  with  the  trials  at  Salem  in  1692  was  not 
only  most  unfortunate  for  his  memory  as  a  judge,  but  a 
source  of  great  sorrow  to  himself  in  after  life.  He  acted 
with  entire  honesty  of  conviction  while  pursuing  the  horrid 
though  fancied  crime  of  witchcraft,  but  when  convinced, 
as  he  soon  became,  that  it  was  all  a  delusion,  with  equal 
honesty  and  ingenuousness  he  confessed  his  errors,  and  in 
the  face  of  the  congregation  where  he  worshipped,  asked 
forgiveness  of  God  and  his  fellow  men  for  the  part  he  took 
in  those  trials. 

He  exemplified  in  his  life  the  virtues  which  adorn  the 
christian  profession,  and  though  learned,  honored,  and  en- 
trusted with  power,  he  was  distinguished  for  his  simplicity 
of  life,  and  his  meekness  and  singleness  of  heart. 

From  his  journal  many  curious  anecdotes  illustrative  of 
the  times  m  which  he  lived  might  be  gathered,  but  they 
might  seem  to  be  misplaced  in  a  notice  like  this.  The 
following  account  of  the  opening  of  the  new  town  house 
in  Boston,  which  had  been  erected  to  supply  the  place  of 
the  one  that  was  burned  in  1711,*  has  been  selected  as  con- 
taining some  account  of  the  forms  of  proceedings  in  court, 

*  This  was  known  as  the  **  great  fire  "  previous  to  1760;  <<  a'l  the  houses  on 
both  sides  of  Comhill  from  School  street,  to  what  is  called  the  stone  shop  in 
Dock  square,  all  the  upper  part  of  King  street  on  the  south  and  north  side, 
together  with  the  town  house  and  what  is  called  the  old  meeting  house  above 
it,  were  eontiinied  to  ashes."    9  Hutch.  Hist. 
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and  particularly  as  exhibiting  a  specimen  of  the  quaint 
conceits  which  distinguish  the  address  of  judge  Sewall 
and  were  suited  to  the  public  taste  of  the  times.  "  1713, 
April  twenty-seven,  first  court  held  in  the  new  town  house 
in  Boston.  Mr.  Ck)leman  prayed  excellently.  May  fiTe, 
1713,  Dr.  Coiioa  Mather  makes  an  excellent  dedication 
prayer  in  the  new  couri  chamber.  Mr.  Paine,  one  of  the 
overseers  of  the  work,  welcomed  us  as  we  went  up  stairs. 
Dr.  Cotton  Mather  having  ended  prayer,  the  clerk  called 
the  grand  jury,  giving  their  chai^  which  was  to  enforce 
the  queen's  proclamation,  and  especially  against  travelling 
on  the  Lord's  day. 

''  I  said  you  ought  to  be  quickened  to  your  duty  in  that 
you  have  so  convenient  and  august  a  chamber  prepared 
for  you  to  do  it  in,  and  what  I  say  to  you  I  would  say  to 
myself,  to  the  court,  and  all  that  are  concerned,  seeing  the 
former  decayed  building  is  consumed,  and  a  betta  built  in 
the  room,  let  us  pray  that  God  would  take  away  our  filthy 
garments  and  clothe  us  with  a  change  of  raiment,  that  our 
sins  may  be  buried  in  the  ruins  and  the  rubbish  of  the 
former  house,  and  not  be  suffered  to  follow  into  this;  that 
a  lixivium  may  be  made  of  the  ashes  which  we  may  fre- 
quently use  in  keeping  ourselves  clean. 

'^  Let  never  any  judge  debauch  this  bench  by  abiding  on 
it  when  his  own  cause  comes  under  trial.  May  the  judges 
always  discern  the  right,  and  dispense  justice  with  a  most 
stable,  permanent  impartiality.  Let  this  large  transparent 
costly  glass  serve  to  oblige  the  attorneys  always  to  set 
things  in  a  true  light  May  that  proverb,  '  golden  chalice 
and  wooden  priests,'  never  be  transferred  to  the  civil  order, 
and  let  the  character  of  none  of  them  be  *  Impar  Sibi^  Let 
them  remember  they  are  to  advise  the  court  as  well  as 
plead  for  their  clients,  &c.' " 

The  principles  of  action  laid  down  by  the  judge  on  this 
occasion  must  certainly  commend  themselves  to  tfie  mind 
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of  every  maa  who  properly  regards  the  relation  that  sub- 
sists between  the  bench  and  the  bar,  or  between  these  and 
the  public,  and  so  far  as  these  principles  were  applied  by 
him,  there  is  little  doubt  that  he  acted  consistently  with 
those  he  professed. 

He  was,  withal,  a  very  learned  man  in  other  branches 
than  the  law,  and  familiarly  and  critically  acquainted  with 
Latin,  Greek  and  Hebrew,  and  was  the  author  of  many  re- 
ligious works.' 

He  is  represented  by  a  cotemporary  biographer,  as  having 
been  ''universally  and  greatly  reverenced,  esteemed  and 
beloved  for  his  eminent  piety,  learning  and  wisdom,  his 
grave  and  venerable  aspect  and  carriage,  his  instructive 
affable  and  cheerful  conversation,  his  strict  integrity  and 
regard  to  justice,  and  his  extraordinary  and  tender  heart." 

In  person,  judge  Sewall  was  large,  being  as  he  says  in 
his  journal  of  the  weight  of  one  hundred  ninety-three 
pounds,  and  his  portrait,  preserved  in  the  family,  exhibits 
indications  of  a  full  plethoric  habit.  He  survived  his  re- 
signation of  the  place  of  chief  justice  two  years,  and  died 
January  1730,  at  the  age  of  seventy-seven. 

No  family  has  been  more  distinguished  in  connexion 
with  the  judicial  history  of  Massachusetts  than  that  of 
judge  Sewall. 

He  had  two  brothers,  John  and  Stephen.  John  was  the 
ancestor  of  judge  David  Sewall  of  York,  Stephen  was  the 
kncestor  of  chief  justice  Stephen  Sewall  and  Jonathan 
Sewall,  judge  of  the  court  of  admiralty  in  Nova  Scotia,  and 
attorney  general  of  Massachusetts. 

Chief  justice  Samuel  Sewall,  the  subject  of  this  notice, 
was  the  ancestor  of  chief  justice  Samuel  who  died  in  1814. 

E.  w. 

>  Oat  of  tbew  wis  "  ■ome  oatlinM  towardi  a  defcription  of  the  now  hear* 
•Ds  and  S0W  earth,"  4to.    A  second  editioa  was  printed  in  1727. 
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ART.  Vin— CELEBRATED  CRIMINAL  AND  POLITICAL  TRIALS. 

Causes  cUibres  crimineUes  ei  poKtiques  du  19*  sUcle^  ridigUs 
par  une  socUti  d'avocais,  8  vol.  ia  8vo.  Paris,  1827- 
1828. 

A  LATE  number  of  the  Jurist  contained  a  translation  from 
the  new  French  collection  of  "  Causes  Celebres,"  of  the  trial 
of  the  assassins  of  Fualde^  at  AIbi  and  Rodez.  Although 
the  original  report  was  very  much  condensed,  in  order  to 
bring  it  within  the  limits  of  a  periodical,  whereby  the 
arguments  of  the  advocates  and  those  minute  incidents  of 
the  trial,  which  give  to  many  of  these  reports  the  charm  c^ 
romance,  were  suppressed,  it  is  believed  to  have  been 
copious  enough  to  convey  some  idea,  both  of  the  mode  of 
administering  criminal  law  in  France,  and  of  the  manner 
in  which  the  cases  in  this  renowned  collection  are  executed. 
It  was  intended  as  an  introduction  to  a  more  extended  no- 
tice of  a  work,  which  has  long  been  celebrated  in  Europe, 
and  which  constitutes  a  remarkable  branch  of  French  litera- 
ture. We  purpose,  in  the  present  article,  to  examine  and 
compare  this  and  other  similar  collections,  and  to  invite  the 
particular  attention  of  the  profession  to  a  department  of 
legal  literature,  which  has  been  so  neglected,  that  it  may 
indeed  be  regarded  as  wholly  unknown  to  the  English 
language. 

In  nothing,  perhaps,  is  the  difference  between  the  charac- 
ter of  the  two  nations  more  strikingly  illustrated,  than  in 
the  character  of  the  law-reports  which  they  have  respec- 
tively published  and  patronized.  The  English,  from  the 
time  of  lord  Coke  and  the  year  books,  have  been  gathering 
up  the  decisions  and  sayings  of  the  judges,  promulgating 
the  abstract  and  technical  principles  of  jurisprudence — in 
short,   publishing  all  manner  of  decided  lauh-cases.     And 
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we  have  implicitly  followed  their  example,  until  the  presses 
of  both  countries  are  pouring  out  volumes  of  new  reports, 
with  such  rapidity  that  few  can  find  leisure  to  read  or 
means  to  buy  them.  They  are  intended  exclusively  for  the 
members  of  the  bar,  and  little  can  be  found  in  them  to  in- 
terest the  general  reader,  or  to  commend  them  to  the  great 
body  of  the  people.  With  all  their  admiration  for  trial  by 
jury,  they  have  taken  no  pains  to  keep  a  permanent  and 
well  executed  record  of  the  proceedings  of  ihat  tribunal, 
even  in  the  most  important  cases.  The  grave,  and  dry, 
and  austere  sayings  and  doings  of  their  judges  alone  seemed 
to  them  worthy  of  preservation.  These  dull  and  ponderous 
volumes  of  law-reports  are  eminently  characteristic  of  a 
cold,  phlegmatic,  and  utilitarian  people. 

The  French,  on  the  contrary — the  gay,  volatile,  dancing, 
excitable  French,  have,  in  their  accounts  of  legal  proceedings, 
mingled  entertainment  with  instruction.  They  have  gone  to 
the  bar,  where  questions  of  fact  as  well  as  of  law  are  disputed 
and  determined— where  the  proceedings  are  enlivened  and 
varied  by  the  examination  of  tiritnesses,  by  the  "  dazzling 
fence"  of  astute  advocates,  by  bursts  of  eloquence  and 
flashes  of  wit,  by  the  presence  of  many  actors  and  sufferers, 
and  often  by  scenes  as  rich  in  pathos  as  are  afforded  by  the 
drama  itself.  Burke  speaks  of  such  trials,  as  '^exhibiting 
human  nature  in  a  variety  of  positions,  at  once  the  most 
striking,  interesting,  and  affecting." 

It  is,  nevertheless,  somewhat  extraordinafy,  that  the 
labors  of  the  profession  in  this  country,  and  in  England, 
should  have  been  bestowed  exclusively  upon  law  reports, 
treatises,  digests  and  commentaries,  which  have  required  a 
long  time,  and  immense  labor,  and  the  circulation  of  which 
is  limited  to  the  professional  reader.  The  investigation  of 
focts  is  generally  more  interesting,  and  often  more  impor- 
tant, than  the  investigation  of  abstract  principles,  and  the 
bar  is  required  to  do  quite  as  much  of  the  former  as  the 
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latter.  Our  most  distinguished  advocates  have  earned  their 
highest  honors  by  their  addresses  to  the  jury.  And  when 
it  is  considered,  how  prone  our  people  are  to  iitigatioD| 
what  a  vast  number  of  causes  are  decided  every  year,  bow 
eagerly  the  public  attention  is  directed  to  many  of  them, 
what  an  amount  of  learning  and  talent  are  concentered  in 
the  legal  profession,  greater  perhaps  than  in  any  other,  how 
fond  the  American  people  are  of  attending  the  courts,  and 
especially  the  magnitude  of  many  causes  that  have  been 
tried,  it  is  extraordinary  that  there  should  not  be  one 
respectable  American  volume  of  celebrated  trials.  There 
is  not  certainly  one  volume,  upon  the  preparation  of  which 
the  most  moderate  talent  has  been  bestowed.  This  depart- 
ment of  our  literature  is  literally  a  desert  waste,  without  a 
solitary  oasis,  or  at  best  with  but  a  stinted  and  miserable 
vegetation,  that  only  serves  to  make  its  barrenness  more 
palpable.  It  seems  to  have  escaped  the  proverlnal  shrewd- 
ness of  the  yankees,  that  a  well  execnted  work  of  this 
description  would  be  extensively  patronized  by  the  public 
With  what  avidity  are  the  most  meagre  and  faulty  reports  of 
trials  sought  for,  to  which  public  attention  has  been  strongly 
directed.  In  these  cases  every  engine,  human  and  mechan- 
ical, is  put  in  requisition,  to  produce  an  immediate  report, 
and  they  are  transported  into  the  country,  and  sold  by  the 
cartload.  Would  not  a  collection  of  such  cases  be  likely  to 
sell?  The  edge  of  curiosity  may  indeed  be  dulled;  but 
many  of  these  cases,  where,  for  instance,  a  great  criminal 
is  exhibited,  where  the  highest  ability  is  displayed,  both  in 
prosecution  and  defence,  possess  a  permanent  value  and 
interest.  And  yet  the  poetry  of  the  newspapers  is  scarcely 
more  fugitive  than  these  pamphlet  reports.  They  perish 
like  the  insects  of  summer.  One  may  occasionally  find  half 
a  dozen  of  them  stitched  together,  upon  the  shelves  of  some 
legal  antiquary;  but  there  is  no  American  publication 
entitled  to  bear  the  renowned  and  distinctive  appellation  of 
<' Causes  C^lebres." 
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A  book  was  indeed  published  in  Philadelphia,  in  1836, 
under  the  sounding  and  ostentatious  title  of  ''  Celebrated 
Trials  of  all  countries,  and  remarkable  cases  of  criminal 
jurisprudence,  selected  by  a  member  of  the  Philadelphia 
bar."  There  are  few  instances  of  greater  disparity  between 
profession  and  performance.  But  as  we  shall  have  occasion 
to  speak  of  this  book  more  particularly,  before  the  close  of 
this  article,  we  will  only  remark,  en  passant^  that  it  evinces 
neither  industry,  research,  tact,  taste  or  talent.  The  edi- 
tor's idea  "  of  all  countries  "  is  somewhat  narrower  than  is 
conveyed  by  modern  geographers,  comprehending  France, 
England,  Grermany,  and  the  United  States,  and  particularly 
the  state  of  Pennsylvania.  There  is  also  a  work  of  a  more 
local  and  less  pretending  character,  called  ''The  United 
States  Criminal  Calendar,"  which  may  be  procured  at  the 
itinerant  book  auctions,  illustrated  by  numerous  wood  cuts, 
altogether  as  horrible  as  the  scenes  they  are  intended  to 
represent.  It  belongs  to  the  same  class  as  ''  The  Pirate's 
Own  Book !  "  ("  Phoebus  !  what  a  name ! ")  If  it  should 
happen  to  go  down  to  some  future  age,  an  antiquary  of  that 
day  will  doubtless  use  it  as  a  cogent  argument  to  prove  that 
piracy  was  so  common,  and  the  persons  engaged  in  it  so 
numerous,  that  books  were  published  expressly  for  their 
use,  and  we  shall  be  regarded  as  little  better  than  the  old 
northern  marauders. 

Upon  these  three  works  rests  the  whole  superstructure  of 
American  fame  in  this  department  of  writing.  No  one, 
who  considers  for  a  moment  what  might  have  been  done, 
and  contrasts  it  with  what  has  been  done,  can  feel  any  other 
emotions  than  those  of  humiliation  and  shame.  Whether 
this  rich  field  shall  be  cultivated,  depends  entirely  upon  the 
pride  and  spirit  of  the  legal  brotherhood.  They  are  natu- 
rally looked  to,  from  their  standing  in  the  community,  from 
their  opportunities,  education,  and  pursuits,  to  do  justice  to 
their  own  profession,  at  the  same  time  that  they  supply  a 
VOL.  xxrv. — NO.  XLvm.  23 
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long  felt  vacuum  in  our  literature.  We  will  therefore 
address  some  words  of  remonstrance  and  persuasion  to  them 
to  induce  some  one,  if  we  can,  to  engage  in  this  enterprise. 
No  man  ever  attended  an  important  trial,  '*  without 
having  learned  many  things  which  he  would  be  sorry  to 
forget.  It  exhibits  man  as  he  is  in  action  and  principle, 
and  not  as  he  is  usually  drawn  by  poets  and  speculative 
philosophers."  Trials  have  to  do  with  the  every  day  busi- 
ness of  men,  and  with  every  class  and  variety  of  persons, 
under  an  infinite  diversity  of  circumstances,  and  they  never 
fail  to  educe  information  equally  interesting  and  important 
to  the  whole  community.  But  it  is  from  the  great  displays 
of  genius  and  learning  that  are  so  often  made  in  the  tribu- 
nals, that  we  would  draw  our  strongest  argument  for  under- 
taking this  task.  It  is  not  known  to  us  that  a  fragment  of 
Pinckney's  jury  speeches  has  been  preserved.  It  is  well 
known  that  some  of  Mr.  Webster's  at  the  bar  have  been 
quite  equal  to  his  greatest  parliamentary  efforts,  and  not 
one  in  a  hundred  of  them  has  been  preserved,— just  enough 
to  show  us  what  treasures  we  have  lost.  To  one  ^who  has 
witnessed,  in  some  great  cause,  the  array  and  combination 
of  talent  upon  each  side,  the  zeal  and  ability  with  which  it 
has  been  conducted,  the  keen  encounter  of  sharp  and  prac- 
tised intellects,  of  a  higher  order  than  between  a  Richard 
CoBur  de  Lion  and  a  Saladin — it  is  sad  to  consider,  that 
these  masterly  efforts  of  human  genius  perish  with  the  occa- 
sion that  gave  them  birth.  They  are  permitted  to  pass 
away,  in  an  age  of  printing,  without  an  attempt  to  preserve 
them.  It  does  sometimes  happen,  indeed,  that  a  report  is 
preserved  of  some  celebrated  criminal  trial,  but  it  generally 
bears  the  marks  of  hot  haste  in  the  preparation  and  print- 
ing ;  and  a  report  of  a  civil  cause,  tried  before  a  jury,  is  a 
rara  avis  in  terra.  What  an  immense  waste  is  here  of 
mental  power.  Arguments  that  deserve  to  live,  and  would 
live  forever,  which  posterity  would  place  by  the  side  of  the 
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glowing  pages  of  the  great  Athenian  and  Roman  advocates, 
and  which  could  be  reported  as  easily,  at  least,  as  the 
ravings  of  any  insane  politician  at  Washington,  are  suflfered 
quietly  to  fall  into  oblivion,  or  thrown  away  upon  a  "cer- 
tain quantity  of  barren  spectators." 

In  order  to  form  some  estimate  of  this  loss  and  waste,  let 
ns  picture  to  ourselves  one  of  those  scenes  which  all  have 
witnessed.  A  cause  is  to  be  tried  before  a  tribunal  of  the 
last  resort,  involving  a  large  amount  of  property.  The 
plaintiff,  who  is  the  guardian  of  a  family  of  children  whose 
father  has  deceased,  represents  that  the  defendant  obtained 
conveyances  of  the  greater  part  of  his  property,  without 
adequate  consideration,  by  a  long  course  of  artful  and  de- 
ceitful practice.  A  judge  is  there  to  try  it,  whose  integrity 
and  learning  have  placed  him  at  the  head  of  the  bench,  and 
who  will  hold  the  wavering  scales  of  justice  with  an  un- 
trembling  hand.  The  parties  have  employed  the  ablest 
advocates  within  their  reach,  and  the  hall  of  trial  is 
thronged  with  eager  listeners.  Attorneys  have  been  long 
and  diligently  employed  in  preparing  the  cause  for  trial, 
and  it  has  now  commenced.  Witnesses  are  introduced  and 
examined  with  consummate  shrewdness  and  skill ;  ques- 
tions of  evidence  are  discussed  and  settled  as  the  trial  pro- 
ceeds; and  after  hours  and  perhaps  days  of  patient  and 
laborious  investigation,  it  is  announced  that  the  evidence  is 
closed.  What  shall -be  done  with  this  mass  of  confused 
and  contradictory  testimony?  Is  it  possible  to  ascertain 
the  true  facts,  from  the  midst  of  this  chaos  ?  The  advocates 
answer  this  question  in  their  arguments.  They  have  beat 
up  each  intellectual  agent  to  this  '*  terrible  feat."  Animated 
by  a  sense  of  high  responsibility,  impressed  with  the  import- 
ance of  the  cause,  stimulated  by  opposition,  and  not  un- 
moved perhaps  by  a  love  of  honorable  fame,  they  summo  i 
Co  their  aid  all  the  powers  which  nature  has  given  and 
^ucation  improved  and  strengthened.  Each  has  presented 
*23 
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the  cause  of  bis  client  in  the  clearest  and  strongest  manner. 
And  when  they  have  closed  their  discourses,  the  judge 
appears  upon  the  scene,  to  calm  the  emotions  which  the 
eloquence  of  the  advocates  may  have  kindled — to  state  the 
principles  of  law  and  point  out  their  application — to  illus- 
trate and  enforce  the  rules  that  should  guide  and  govern 
men  in  their  transactions  with  each  other,  deriving  double 
force  from  the  exalted  station  and  spotless  character  of  the 
magistrate  who  utters  them.  It  is  at  last  committed  to  an 
impartial  jury,  who  have  heard  all  in  uncomplaining 
patience,  and  who  will  take  their  own  time  for  delibera- 
tion. Has  not  this  scene  left  a  deep  and  abiding  impressioQ 
for  good  upon  all  who  have  heard  it?  In  short,  if  a  trial 
like  this  is  not  worth  preserving,  then  ^^  there  is  nothing 
serious  in  humanity." 

Having  said  so  much  in  favor  of  this  enterprise,  the  next 
inquiry  will  be  in  regard  to  the  style  and  manner  in  which 
it  should  be  executed ;  and  this  leads  us  at  once  to  an  ex- 
amination of  the  French  collection,  because  it  has  an  estab- 
lished and  high  reputation,  and  may  therefore  be  safely 
taken  as  a  model  and  guide.  Without  becoming  servile 
imitators,  we  may  learn  something  by  examining  and  ana- 
lyzing a  work  which  has  been  so  eminently  successful,  just 
as  our  painters  form  themselves  by  the  study  of  the  Italian 
masters. 

The  first  circumstance  we  notice  in  ihe  French  work  is, 
that  it  is  conducted  and  edited  by  an  association  of  lawyers 
— ^^par  une  SocUii  cPAvooats^^^  as  we  learn  from  the  title- 
page.  Of  how  many  persons  the  association  consists,  in 
what  manner  it  is  organized,  and  how  their  labors  are  dis- 
tributed, we  have  not  been  informed  and  have  no  means  of 
ascertaining.  It  is  certain,  however,  that  they  take  note  of 
the  proceedings  of  the  tribunals  throughout  the  empire, 
and  exercise  a  nice  discrimination  in  their  selection  of 
cases,  and  unbounded  pains  in  obtaining  correct  infonna- 
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tion  in  regard  to  every  cause,  from  its  commencement  to  its 
close.  The  criminal  and  we  believe  also  the  civil  proceed- 
ings of  the  French  tribunals  and  magistrates  are  so  con- 
ducted, that  they  furnish  the  most  abundant  materials  for 
a  reporter.  Every  discovery  that  happens  to  be  made  that 
may  throw  any  light  upon  the  isubject  of  inquiry,  every 
incident  that  may  lead  to  the  ascertainment  of  other  truths, 
is  carefully  committed  to  writing,  and  as  carefully  pre- 
served. We  understand  that  this  is  what  is  meant  by  that 
phrase  which  so  frequently  occurs  in  all  French  law  pro- 
ceedings, the  '*  proces  verbal."  Great  efforts  are  also  made 
to  obtain  full  information  in  regard  to  the  previous  history 
of  every  person,  who  is  charged  with  a  great  offence — his 
education,  birth,  habits,  occupation,  and  course  of  life.  A 
biographical  notice  is  prefixed  to  the  report  of  the  trial  in 
several  instances  in  the  volumes  before  us.  The  advan- 
tages to  the  community  of  such  inquiries  are  too  obvious  to 
need  remark.  In  short,  the  work  appears  to  have  been 
conducted  on  a  plan  similar  to  that  which  the  indefatigable 
Sparks  has  adopted  in  his  American  Biography. 

That  an  association  could  be  formed  in  our  country, 
composed  of  individuals  as  competent  to  execute  a  similar 
enterprise  as  the  French  capital  or  French  kingdom  affords, 
we  will  not  permit  ourselves  to  doubt,  nor  that  the  experi- 
ment will  be  attempted. 

Another. and  very  striking  feature  of  this  work  is,  that 
the  editors  do  not  publish  any  case  until  a  considefrable  time 
has  elapsed  after  the  trial.  Thus  in  the  case  of  the  Rodez 
assassins,  we  learn  from  the  last  paragraph  of  the  report, 
that  it  was  not  written  until  ten  years  after  the  execution  of 
the  criminals.  The  lapse  of  time  alone  enables  them  to 
exercise  a  cooler  and  safer  judgment  in  the  selection  of 
cases  worthy  of  preservation.  It  often  happens,  from  the 
station  of  the  parties  and  from  a  thousand  adventitious  cir- 
cumstances, that  public  attention  is  awakened  to  a  trial 
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which  has  no  real  or  lasting  importance  or  interest.  And  if 
he  were  to  write  before  his  own  or  the  public  mind  had 
settled  into  a  state  of  calmness,  he  would  be  very  likely 
therefore  to  choose  subjects,  which  his  own  sober  judgment 
would  afterwards  tell  him  were  unworthy  of  the  prominence 
or  place  he  had  given  them.  It  is  time,  that  points  out,  with 
an  unerring  finger,  the  fast  colors  of  the  picture.  An  obvi- 
ous advantage  resulting  from  a  reasonable  delay  is,  that 
subsequent  events  generally  throw  much  light  upon  the 
doubts  and  uncertainties  which  arise  in  the  trial  of  every 
cause.  The  recollection  of  witnesses  is  often  marvellously 
refreshed,  after  a  case  is  decided,  and  others,  who  from 
motives  of  fear  or  corruption  kept  silence,  make  important 
disclosures.  An  editor,  moreover,  feels  more  freedom  in 
speaking  of  the  parties,  the  witnesses,  and  the  transaction, 
than  he  would  in  the  midst  of  a  public  excitement;  and 
would  be  likely  besides  to  speak  with  more  correctness  and 
soberness  of  feeling  and  judgment. 

In  this  particular  we  find  the  French  work  presenting  a 
marked  contrast  to  the  English  and  American  reports. 
They  are  intended  to  gratify  a  morbid  curiosity,  and  not  a 
spirit  of  calm  and  philosophic  inquiry.  It  is  no  wonder, 
therefore,  that  the  former  are  standard  works,  and  the  latter 
fugitive  pamphlets. 

Having  said  so  much  respecting  the  manner  in  which 
this  work  is  executed,  we  will  now  attempt  to  give  a  brief 
account  of  its  contents. 

The  work  is  divided  into  two  parts  ,•  each  part  consisting 
of  four  volumes,  octavo,  and  containing  each  about  five 
hundred  pages.  The  first  part  is  devoted  to  celebrated 
criminal  cases,  and  the  second  to  celebrated  po/i/ico/ cases. 

Criminal  Causes. — Vol.  I.  The  first  case  is  that  of  the 
assassins  of  Fualdes,  and  occupies  two  hundred  pages. 

Second  case.  The  trial  of  Papavoine,  for  the  murder  of 
two  children  in  the  woods  of  Vincennes,  of  the  ages  of  five 
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and  six,  in  the  presence  of  their  mother,  who  had  taken 
them  out  to  walk.  A  full  history  of  the  unfortunate  man 
is  given,  and  it  seems  impossible  to  doubt  that  he  was 
actuated  by  a  sort  of  monomania,  brought  on  by  misfortunes 
and  nourished  by  dark  and  solitary  musings.  It  carries  a 
strong  admonition  to  all  who  have  a  constitutional  tendency 
to  melancholy,  or  neglect  to  cultivate  the  social  feelings. 
He  had  no  previous  acquaintance  with  his  victims,  and  met 
them  for  the  first  time  in  his  life,  a  few  moments  before  he 
committed  the  fatal  deed.  The  manner  in  which  the  as- 
sassin and  his  victims  are  brought  together  by  the  writer  of 
the  report  is  equal  to  anything  of  the  kind  we  ever  remem- 
ber to  have  seen,  and  reminds  us  of  Carlyle's  sketch  of 
Cagliostro  and  the  Parisian  impostress.  He  was  convicted 
and  executed. 

7%trrf  c€ue,  Lelievre,  alias  Chevallier,  for  poisoning  three 
wives,  destroying  his  own  child,  and  attempting  to  steal 
another.  Being  detected  in  this  last  act,  it  was  the  means 
of  bringing  all  his  other  crimes  to  light.  This  is  a  very 
remarkable  case.  He  had,  up  to  this  time,  sustained  a  good 
reputation,  was  a  clerk  in  the  financial  department  at 
Lyons,  very  exemplary  in  the  performance  of  his  duties, 
and  admitted  into  the  best  society  of  the  city.  His  true 
name  and  early  history  were  not  discovered  until  he  had 
been  some  time  in  prison.  It  was  ascertained,  that  he  was 
the  'son  of  a  banker  at  Paris,  and  that  he  had  signalized  his 
entrance  upon  the  stage  of  action  at  a  very  early  period,  by 
committing  a  forgery,  to  a  large  amount ;  but  had  escaped 
punishment  through  the  intervention  of  his  father.  He 
was  then  sent  into  the  army,  but  soon  returned  to  France, 
where  he  happened  to  obtain  possession  of  the  papers  of  a 
person  named  Chevallier.  He  assumed  his  name  and  went 
to  reside  at  Paris,  and  afterwards  removed  to  Lyons.  One 
of  the  issues  at  the  trial  was,  whether  he  was  the  true 
Chevallier,  and  the  evidence  on  this  point  is  very  Curious. 
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Fourth  case.  Duntura  and  Girouard  for  murder.  This 
case  is  briefly  reported,  and  is  no  ways  remarkable. 

Vol.  II.  First  case.  The  trial  of  general  Sarrazin,  to 
which  is  prefixed  a  biographical  sketch  of  the  traitor.  He 
was  a  general  in  the  army  of  the  republic,  and  deserted  to 
the  English  under  circumstances  that  bear  a  strong  resem- 
blance to  the  treason  of  Benedict  Arnold.  In  England  he 
contracted  marriage  with  a  Miss  Hutchinson.  On  the  res- 
toration of  the  Bourbons  he  returned  to  France  and  was 
reinstated  in  his  titles  and  dignities,  and  there  contracted 
one  or  mure  marriages.  The  case  reported  is  that  of  Miss 
Hutchinson,  then  madame  Sarraarin,  for  a  restitution  of  her 
conjugal  rights,  and  is  narrated  with  great  pathos  and  elo- 
quence. Sarrazin  was  convicted  of  bigamy  and  sent^iced 
to  the  galleys.  He  escaped,  however,  before  the  sentence 
could  be  carried  into  execution,  and  is  supposed  to  be  still 
hving.  The  writer  of  the  ceport  finds  a  source  of  consola- 
tion in  his  escape,  that  would  hardly  have  occurred  to  any 
other  than  a  Frenchman,  viz. ;  that  "  la  belle  nation  "  will 
escape  the  mortification  of  seeing  one  who  had  worn  the 
epaulettes  of  a  general,  in  the  dress  of  a  galley  slave. 

Second  case.  The  trial  of  Jean  Buckler, — the  renowned 
Schinderhannes, — the  celebrated  robber  of  the  Rhine,  and  a 
large  company  of  his  companions.  Leigh  Hunt  has  written 
a  spirited  sketch  of  the  life  and  exploits  of  this  great  brigand 
and  his  most  noted  associates,  and  imless  our  recollection 
deceives  us,  he  has  borrowed  largely  from  the  present 
work. 

Third  case.  The  trial  of  Coignard,  a  convict,  who  es- 
caped from  the  galleys  to  which  he  had  been  condemned, 
assumed  the  name  of  the  count  St.  Helene,  to  whom  he 
bore  a  strong  resemblance,  and  under  these  borrowed 
plumes,  rose  to  an  elevated  rank  in  the  army.  His  mili- 
tary title  gave  him  admission  to  the  mansions  of  the  nobil- 
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ity,  and  he  availed  himself  of  the  opportunities  for  theft 
which  his  rank  and  ostensible  character  afforded  him,  to 
commit  a  great  number  of  larcenies  and  robberies,  by  the 
aid  of  numerous  confederates.  He  was  discovered,  even  in 
the  uniform  of  an  officer,  by  a  fellow  convict,  who  had  been 
discharged  from  the  galleys  after  his  escape,  and  who  gave 
immediate  intelligence  to  the  police.  Coignard  was  stripped 
of  his  borrowed  plumes,  and  remanded  to  his  former  place 
of  confinement 

Fourth  case.  This  is  not  the  report  of  a  trial,  but  of  a 
horrible  case  of  violation  and  murder  by  a  catholic  priest, 
and  a  narrative  of  his  escape  firom  the  pursuit  of  justice  by 
the  aid  of  his  clerical  brethren. 

Yol.  III.  First  case.  The  trial  of  Roumage,  for  an  ex- 
ceedingly adroit  attempt  to  cheat  a  banker  out  of  a  large 
sum  of  money.  The  action  was  a  civil  one  in  form,  though 
it  necessarily  involved  a  charge  of  the  highest  degree  of 
criminality.  It  would  be  difficult  to  present  a  correct  view 
of  the  case,  within  any  reasonable  limits.  It  was  one  of 
those  adroit  pieces  of  fraud,  the  detection  of  which  is  so 
exceedingly  difficult,  but  which  is  sure  to  be  made  plain  by 
a  patient  and  thorough  examination  of  a  great  mass  of 
independent  facts,  which,  being  brought  together,  make  a 
convincing  train  of  circumstantial  evidence. 

Second  case.  The  trial  of  madame  Boursier,  and  a 
Greek  named  Kostolo,  accused  of  poisoning  the  husband  of 
the  former.  This  ease  is  admirably  reported,  and  is  one  of 
the  most  piquant  and  interesting  in  the  work.  Kostolo  is 
represented  to  have  been  a  man  of  the  most  insinuating 
address,  and  of  much  personal  beauty.  An  illicit  inter- 
course existed  for  a  considerable  time,  between  him  and 
madame  Boursier,  and  it  was  this  circumstance,  probably,, 
that  led  to  the  suspicion  that  they  had  conspired  to  destroy 
the  only  obstacle  to  the  free  indulgence  of  their  criminal 
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passion.  It  appears  to  have  been  very  clearly  proved,  that 
BouTsier  died  in  consequence  of  poison  received  into  his 
stomach,  and  almost  as  clearly  that  be  could  not  have  been 
poisoned.  The  argument  of  the  prisoners'  advoeate  is  one 
of  remarkable  ingenuity  and  eloquence.  This  case  may  be 
regarded  as  the  gem  of  the  work,  and  maybe  presented 
hereafter  to  the  readers  of  the  Jurist  The  accused  were 
acquitted. 

Third  case.  Maturin  Burneaii,  assuming  to  be  Louis 
XYII.  Several  persons  have  appeared,  not  only  in  France, 
but  even  in  the  United  States,  pretending  to  be  the  dauphin 
who  was  so  mercilessly  murdered  by  the  Jacobins  of  Paris. 
A  few  good  royalists  persuaded  themselves  that  he  escaped 
through  the  kindness  of  his  keepers,  or  the  agency  of  friends, 
and  were  long  of  the  opinion,  that  the  rightful  heir  to  the 
throne  of  France  would  sooner  or  later  appear  to  claim  his 
inheritance.  We  met  one  of  these  impostors  about  t^ 
years  since  at  Washington.  He  excited  much  attention  at 
the  time,  and  some  of  his  more  ardent  and  credulous  friends 
fancied  that  they  discovered  in  his  countenance  and  head  a 
striking  resemblance  to  the  royal  family  of  France.  He 
pretended  to  give  a  very  particular  account  of  his  sufferings 
while  in  the  hands  of  his  keeper,  and  promised  to  point  out 
the  precise  spot  where  the  costly  dress  which  was  taken 
from  him,  on  being  separated  from  his  father,  was  buried 
in  the  palace.  He  went  to  France,  as  we  have  since 
learned,  and  was  imprisoned  as  a  lunatic.  Nothing  certain 
is  known  of  the  fate  of  the  princely  boy,  and  it  is  not  sur- 
prising, therefore,  that  so  many  Frenchmen  should  have 
risen  up  to  claim  his  title,  name,  and  fortunes.  When  the 
unhappy  child  was  delivered  into  the  hands  of  the  shoe- 
maker, Simon, — the  most  hardened  wretch  that  the  Jaco- 
bins could  find  in  the  kennels  of  Paris, — he  is  reported  to 
have  asked  his  employers,  "  What  was  to  be  done  with  the 
young  wolf-whelp ;  was  he  to  be  slain  ?  "     "  No.''     "  Poi- 
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soned  7  "  "  No."  "  Starved  to  death  ?  "  "No."  "  What 
then  ?  "  "  He  was  to  be  got  rid  of."  In  what  manner  the 
terrible  order  was  executed,  we  shall  probably  never  know, 
but  that  it  was  executed,  there  is  no  reason  to  doubt. 
Bumeau  was  condemned  to  imprisonment  for  a  long  time. 

Faurik  c€ue.  Maubreuil. — Of  this  case  it  is  difficult  to 
give  any  intelligible  account.  The  editor  calls  it  a  "  Tal- 
leyrand affair."  The  offence,  with  which  he  was  charged, 
was  that  of  embezzling  the  jewels  and  a  large  sum  of  money 
of  the  princess  of  Wurtemburg  and  Jerome  Bonaparte.  He 
was  intrusted  with  a  secret  mission  by  the  government. 
What  the  object  of  that  mission  was,  whether  to  obtain 
possession  of  the  crown  jewels,  or  to  assassinate  the  king, 
is  left  in  doubt.  Certain  it  is,  that  either  the  object  or  his 
manner  of  executing  it  involved  him  in  great  difficulties. 
He  was  imprisoned  several  times,  dragged  from  one  tribu- 
nal to  another,  and  in  his  despair  twice  attempted  to  com- 
mit suicide.  At  the  last  trial  he  was  discharged,  and  it  is 
to  be  presumed,  therefore,  that  he  was  innocent. 

Vol.  IV.  First  case.  Edme-Samuel  Castaing,  for  forging 
a  will  and  poisoning  the  two  brothers  Ballet.  We  shall 
have  occasion  to  speak  at  large  of  this  trial  in  another 
place. 

Second  case.  The  abbe  Contrafatto,  a  Sicilian  priest, 
for  improper  attempts  upon  a  little  girl  whom  he  had  en- 
ticed into  his  chamber.  In  the  progress  of  the  trial,  a  ques- 
tion arose  as  to  the  rights  of  the  bar.  The  president  ordered 
all  spectators,  including  the  members  of  the  bar,  who  were 
not  engaged  in  the  cause,  to^  withdraw*  A  sharp  and  spi- 
rited altercation  took  place  upon  the  spot,  which  seems  to 
have  been  conducted  with,  far  greater  dignity  and  modera- 
tion by  the  bar,  than  by  the  bench.  The  order  was,  however, 
rigidly  enforced,  and  the  gentleman,  who  had  acted  on  the 
occasion,  as  the  champion  of  the  profession,  appealed  to  the 
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public  in  a  pamphlet  For  aught  we  know  to  the  contrary, 
the  controversy  is  still  raging,  and  the  great  question  unde- 
cided. Aon  nostrum  est  tantas  cofnponere  lites;  but  an 
opinion  may  be  ventured,  that  the  bench  was  manifestly 
wrong. 

Third  case.  The  trial  of  a  deaf  mute,  named  Filleron, 
for  larceny. 

Fottrth  case.  The  trial  of  Descoutures.  This  cause  was 
strictly  a  civil  one  in  form,  but  involved  the  charge  of  a 
high  criminal  offence.  Descoutures  produced  a  will,  in 
which  he  was  made  principal  legatee  and  executor,  executed 
by  a  young  lady  whom  he  had  seduced  under  promise  of 
marriage.  The  probate  of  the  will  was  contested  by  the 
brothers  of  the  testatrix,  on  the  ground,  that  Descoutures 
had  first  procured  the  will  to  be  made  by  a  series  of  artful 
and  fraudulent  practices,  and  had  consummated  his  villany 
by  poisoning  his  too  credulous  victim.  The  evidence  was 
mostly  circumstantial,  and  the  story  possesses  a  high  degree 
of  interest.  The  editor  remarks,  that  Descoutures  was 
charged  with  having  hurried  to  the  grave  one  whom  he 
should  have  conducted  to  the  altar.     The  will  was  proved. 

Fifth  case.  Paul  Louis  Courier,  a  writer  of  some  cele- 
brity, a  soldier  and  a  scholar,  for  the  offence  of  catting 
things  by  their  right  names.  In  a  little  work,  which  he 
had  published,  he  had  the  audacity  to  declare  that  the 
nobility  of  France  were  indebted  for  their  grandeur  and 
dignities,  to  assassination,  debauchery,  and  prostitution.  It 
was  the  latter  word  which  gave  the  greatest  offence, — the 
court  insisting  that  the  author  should  have  employed  the 
gentler  phrase  '^  gallantry,"  and  Courier  contending  that  he 
had  called  the  thing  by  its  right  name.  His  counsel  cited 
numerous  passages  from  the  French  historians,  who  had 
expressed  the  same  opinion  and  used  the  same  uncourtly 
phrase.  A  late  writer  in  an  English  magazine  has  shown, 
that  the  charge  which  Courier  made  against  the  nobility  of 
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France  is  unquestionably  true  in  regard  to  the  nobility  of 
Ekigland. 

The  four  volumes  of  Political  Causes  contain  the 
following  cases:  Vol.  I.,  the  Duke  d'Enghien,  Marshal 
Ney;  General  Moreau;  St  Rejant;  Carbon;  Bflle.  de 
Cic^,  and  others,  on  account  of  the  infernal  machine ;  Gen- 
eral Berton  for  the  conspiracy  of  Saumur. 

Vol.  II.  General  Malet,  Louvel,  Bories  and  others,  and 
queen  Caroline  of  England. 

Vol.  III.  Murat ;  General  Riego ;  Sand,  the  young  Ger- 
man enthusiast,  who  assassinated  Kotzebue;  Lavallette 
and  Thistlewood,  and  the  Cato  street  conspirators. 

Vol.  lY.  Guindon,  alias  Roquefort,  the  assassin  of  Mar- 
shal Bume;  the  brothers  Faucher;  Don  Augustin  Itur- 
bide,  ex-emperor  of  Mexico;  Pleignier  and  twenty-seyen 
others  for  a  conspiracy  against  the  French  government, 
whom  the  editor  calls  "  the  patriots  of  1816 ;  "  Count  Du- 
rand  de  Ldnois  and  Baron  Boyer. 

On  laying  down  these  interesting  volumes,  the  perusal 
of  which  has  afforded  us  so  much  instruction  and  en- 
tertainment, from  the  vivid  and  affecting  pictures  which 
they  present  of  human  life,  in  a  variety  of  situations,  and 
from  the  humane  and  philosophic  spirit  in  which  they  are 
written,  our  eye  rests  upon  a  closely  printed  volume,  of  six 
hundred  pages,  published  in  the  city  of  Philadelphia,  and 
entitled,  "  Celebrated  Trials  of  all  Countries,"  of  which  we 
promised  to  say  a  word. 

The  preface  to  this  volume  contains  an  announcement, 
which  is  calculated  to  create  no  little  alarm :  "Should  this 
work  meet  with  public  approbation,  it  is  the  design  of  the 
publishers  to  issue  other  volumes  in  succession;"  from 
which  calamity  may  a  good  providence  deliver  the  world 
in  general  and  the  United  States  in  particular.    A  single 
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glance  at  the  work  is  enough  to  show  its  character.  It  was 
made,  like  Peter  Pindar's  razors,  to  sell  It  is  a  collection 
of  horrible  crimes,  selected  without  taste  or  judgment,  and 
as  an  intellectual  performance  entitled  to  no  higher  rank 
than  the  prison  registers.  The  editor  appears  to  have 
stretched  out  an  enormous  drag-net,  and  gathered  in  what- 
ever of  utter  depravity  and  irredeemable  atrocity  the  records 
of  criminal  jurisprudence  could  furnish ;  to  have  compound- 
ed a  mess,  of  which  the  ingredients  bear  a  striking  resem- 
blance to  the  contents  of  the  witches'  cauldron,  in  Macbeth, 
"to  make  the  gruel  thick  and  slab,"  and  then  to  have 
handed  the  whole  mixture  over  to  the  printer,  to  make  a 
book.  Eighty-eight  cases,  contained  in  one  volume,  of 
murders  and  assassinations,  diversified  with  a  few  instances 
of  piracy  and  scuttling  of  ships,  is  surely  enough  to  satisfy 
any  man  that  he  has  got  his  money's  worth.  The  quantity 
of  matter,  the  number  of  cases,  that  could  be  compressed 
into  a  single  volume,  appear  to  have  constituted  the  value 
of  a  work  of  this  description  in  the  eyes  of  the  editor. 

And  that  we  may  not  be  accused  of  undue  severity  in 
this  judgment  of  the  book,  we  shall  compare  the  report  of  a 
case  contained  in  this  and  in  the  "  Causes  C^lebres."  It  will 
serve,  at  the  same  time,  to  illustrate  the  distinctions  between 
the  American  and  the  French  system  of  reporting. 

The  Philadelphia  book  contains  a  report  of  the  case  of 
"Castaing,  the  Physician,  for  murder  at  Paris  in  1823," 
which  occupies  four  and  a  half  of  its  crowded  and  precious 
pages.  From  what  publication  it  was  "selected,"  does 
not  distinctly  appear.  It  is  evident  enough  that  the  editor 
never  read  the  report  in  the  "  Causes  Celebres."  It  bears  the 
marks  of  having  been  pared  off  and  cut  down,  by  several 
successive  hands ;  and  by  hands  too.  which,  to  change  the 
figure,  have  skimmed  the  milk  and  left  the  cream. 

The  report  opens  in  this  wise.  "  This  trial  commenced 
on  Monday,  the  11th  of  November.    At  a  quarter  past  ten 
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o'clock,  the  prisoner  was  brought  into  court."  It  is  impos- 
sible not  to  pause  in  admiration  at  the  precision  of  the 
chronicler  of  these  extraordinary  events.  It  was  Monday, 
not  Tuesday  nor  Wednesday,  nor  any  other  day  in  the 
week,  but  the  very  day  which  follows  Sunday.  It  was  a 
quarter  past  ten  o'clock,  "by  a  stop  watch,  my  Lord." 
We  are  then  favored  with  a  minute  description  of  the  person 
of  the  prisoner  and  the  substance  of  the  indictment ;  which 
was  for  three  crimes :  1st,  poisoning  his  young  friend,  Hip- 
polyte  Ballet;  2d,  with  having  destroyed  the  will  of  the 
deceased,  in  order  to  convert  his  property  to  his  own  use ; 
and  3dly,  poisoning  the  brother  of  the  deceased,  Auguste 
Ballet.  The  poison  alleged  to  have  been  used  in  both  cases, 
was  of  a  vegetable  kind,  called  acetate  of  morphine.  Then 
follows  a  summary  of  the  facts  elicited  from  the  prisoner  by 
the  examination  of  the  president,  the  testimony  of  the  bro- 
ther-in-law of  the  deceased,  three  medical  gentlemen,  two 
druggists  and  six  other  witnesses ;  and  all  this  is  condensed, 
by  some  hydraulic  process,  into  less  than  four  pages.  The 
prisoner  was  convicted  and  executed,  protesting  his  inno- 
cence to  the  last  moment. 

We  believe  we  have  stated  very  fairly  the  substance  of 
the  information  contained  in  this  report.  It  establishes  the 
fact,  that  in  the  year  1823,  a  person  was  tried  and  convicted, 
in  this  world  of  ours,  at  a  place  called  Paris,  on  the  charge 
of  murder  by  poison.  Such  an  event  did  really  happen, 
and  the  name  of  the  murderer  was  Castaing.  Of  his  pre- 
vious history,  of  his  birth,  parentage  and  education,  not  a 
syllable  is  said.  What  strong  temptation  had  first  led  him 
astray,  what  were  the  successive  steps  he  took,  if  any,  in 
the  career  of  profligacy  and  crime,  these  and  other  ques- 
tions, that  suggest  themselves  to  every  mind,  are  not  even 
alluded  to ;  and  we  are  utterly  at  a  loss  to  conceive,  there- 
fore, what  valuable  purpose  either  the  reading  or  writing 
such  a  thing  could  subserve. 
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The  French  report  opens  with  some  just  reflections  upon 
the  anomaly,  that  a  well  educated  man  of  respectable  birth 
should  suddenly  plunge  into  crime:  but  we  are  warned  that 
vice  is  progressive  and  gradual,  and  that  such  cases  very 
rarely  occur.  A  fine  sketch  of  the  earlier  years  of  Castaing 
is  given,  and  his  character,  the  most  prominent  trait  of 
which  was  obstinacy,  as  it  displayed  itself  in  youth,  is  por- 
trayed. He  commenced  the  study  of  medicine  and  devoted 
himself  to  it  with  considerable  assiduity.  It  was  while 
engaged  in  the  ardent  pursuit  of  his  future  profession,  that 
he  made  the  acquaintance  of  a  widow,  and  formed  a  liaison 
with  her,  which  was  followed  by  an  immediate  neglect  of 
his  studies ;  and  afterwards  by  his  becoming  the  father  of 
two  children,  and  thus  liable  for  the  maintenance  of  three 
persons.  This  fatal  circumstance  of  the  criminal  connexion 
of  this  young  man,  of  limited  fortune,  with  an  abandoned 
female,  which  was  his  first  step  in  vice,  and  drove  him  on 
to  the  commission  of  other  offences,  is  not  noticed  in  the 
Philadelphia  book ;  and  the  great  lesson  is  lost,  which  this 
and  so  many  other  criminal  trials  teach  and  illustrate,  with 
such  solemn  emphasis  and  infinite  variety,  that  it  is  the  first 
dereliction  from  virtue  that  destroys;  it  is  the  passage 
from  good  to  ill;  the  leap  over  that  apparently  narrow 
chasm,  which  may  to  all  appearance  be  easily  repassed, 
but  which  widens  into  a  mighty  gulf,  which  few  boats  have 
been  known  to  recross.  We  have  been  much  struck  by  the 
fact,  in  reading  these  volumes,  that  the  vice  in  which  Cas- 
taing indulged  himself  was  the  first  deviation  from  recti- 
tude in  the  history  of  so  many  noted  criminals.  It  was  the 
initiatory  step  in  that  career  of  crime,  which  they  afterwards 
trod  with  such  remorseless  depravity.  Before  the  seduc- 
tive influence  of  this  depraved  appetite,  the  good  principles 
of  Castaing  bent  and  gave  way.  The  strong  claims  of 
friendship  were  unheeded.  It  became  his  master,  and  he 
its  slave,  and  what  he  would  do,  was  known  to  no  man, 
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least  of  all  to  himself.  How  much  of  truth,  and  how 
strikingly  is  that  truth  expressed, — is  there,  in  the  advice 
of  Burns,  in  regard  to  this  indulgence. 

<'  I  waiTe  the  quaBtam  of  Uie  im, 

The  hazard  of  concealing, 

But,  och  !  it  hardens  a'  within , 

Arid  petrifies  thefeeUng.*' 

If  criminal  trials  do  not  teach  some  lesson  of  virtue,  or 
illustrate  some  truth,  beyond  the  mere  record  of  guilt,  they 
are  worse  than  useless;  they  can  serve  only  to  stimulate  or 
gratify  a  depraved  taste. 

The  report  then  goes  on  to  state  all  the  circumstances  at- 
tending the  death  of  the  two  young  friends  of  Castaing ;  the 
result  of  the  post-mortem  examination ;  and  to  discuss  the 
nature  and  effect  of  vegetable  poisons,  and  to  give  the  tes- 
timony of  the  various  witnesses — eminent  physicians  and 
chemists — with  that  fullness,  which  is  necessary  to  gratify  a 
reasonable  curiosity,  and  to  give  the  report  a  permanent 
value.  This  is  followed  by  the  speeches  of  the  advocates, 
which  are  of  a  high  order  of  talent,  but  are  wholly  omitted 
in  the  Philadelphia  book.  The  whole  report  covers  one 
hundred  pages,  and  concludes  with  an  affecting  account  of 
the  closing  scene  of  the  prisoner's  life. 

We  hope  that  this  brief  and  imperfect  account  of  the  dif- 
ferences between  the  two  reports,  will  be  sufficient  to  show 
the  radical  defects  of  our  system.  An  American  report  is  a 
mechanical,  the  French  is  an  intellectual  performance.  The 
preparation  of  the  one  requires  judgment,  taste,  talents, 
learning;  of  the  other,  nothing  but  the  knowledge  of  steno- 
graphy. The  one  unites  in  himself  the  various  qualities  of 
historian,  biographer,  critic,  philosopher,  a  teacher  of  mo- 
rals ;  the  other  performs  the  drudgery  of  the  copyist.  The 
American  employs  his  ears  and  his  fingers,  nothing  more ; 
the  other  brings  into  action  all  his  intellectual  and  moral 
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faculties,  and  the  result  is  that  the  one  produces  a  tedious 
and  formal  record ;  the  other  a  bright  and  living  picture. 
An  American  reporter  copies  the  indictment,  writes  out  the 
questions  and  answers;  sometimes  gives  the  speeches  of 
counsel,  and  the  charge  of  the  judge,  and  the  verdict  of  the 
jury,  and  his  work  is  done.  He  follows  the  advice  of  Ham- 
let to  the  players,  '^  write  no  more  than  is  set  down  for  you  " 
to  write,  and  he  no  more  dares  to  travel  beyond  this  pre- 
scribed formula,  than  does  the  clerk  who  makes  up  the 
record  of  the  judgment.  The  Frenchman,  on  the  contrary, 
enters  into  the  spirit  of  the  occasion  ;  he  seizes  tjie  pencil  of 
the  painter ;  he  gives  utterance  to  his  own  emotions,  and, 
in  short,  makes  his  report  the  drama^  that  every  criminal 
trial  really  is.  There  is  to  us  the  same  difference  between 
the  two  systems,  as  there  is  between  the  glowing  pages  of 
Gibbon  and  the  formal  and  repulsive  documents  from  which 
he  gathered  his  facts.  The  case  of  governor  Wall,  which 
makes  a  chapter  in  the  inimitable  letters  of  Espriella  (well 
known  to  be  from  the  pen  of  Robert  Southey)  shows  what 
a  charm  true  genius  can  impart  to  anything  it  touches. 
That  is  a  perfect  model  of  reporting,  and  quite  equal  to 
anything  to  be  found  in  the  French. 

In  bringing  our  remarks  upon  this  subject  to  a  close,  we 
beg  leave  to  call  the  attention  of  the  profession,  for  a  mo- 
ment, to  the  ample  materials  we  possess,  for  one  or  more 
volumes  of  political  '*  Causes  C^i^bres."  There  is  the  case 
of  Aaron  Burr  and  his  associates ;  of  judge  Chace,  before  the 
senate  of  the  United  States;  of  judge  Peck,  before  the  same 
high  tribunal ;  of  judge  Piescott,  before  the  senate  of  Mas- 
sachusetts ;  of  general  Hull ;  of  Smith  and  Ogden,  &c.  In 
the  line  of  remarkable  criminal  cases,  there  is  that  of  major 
Goodrich,  in  which  Mr.  Webster  won  his  earliest  laurels ; 
of  Avery ;  the  Crowninshields ;  the  insurance  case  in  New 
York,  in  which  old  printing  types  were  shipped  from  the 
West  IndieSi  in  boxes,  for  specie,  a  case  which  was  civil 


Digitized  by 


Google 


1 841.]  Life  of  Sir  Samuel  Romilly.  371 

only  in  form ;  and  a  hundred  others,  which  our  professional 
brethren  will  readily  call  to  mind. 

These  suggestions  are  respectfully  commended  to  the  se- 
rious attention  of  a  learned,  patriotic,  and  liberal  profession. 
The  materials  are  before  them;  the  talent  is  in  them;  the 
field  is  ripe  for  the  harvest ;  no  man  has  yet  thrust  in  his 
sickle ;  shall  the  harvest  be  reaped  ?  h.  o.  o.  c. 


ART.  IX.— LIFE  OF  SIR  SAMUEL  ROMILLT. 

[We  baye  compiled,  chiefly  by  abridging,  the  following  life  of  Romilly,  from 
«  review  in  Uie  London  Quarterly  ReTiew,  for  September,  1840,  of  the  M^ 
moirs  of  Sir  Samuel  Romilly,  written  by  himseff,  with  a  teUctiim  of  his  corres- 
pondenetf  edited  by  hia  sons.    The  reviewer  thoa  describe!  the  work  : 

'<  The  publication  is  made  up  of  the  following  materials: — 1st,  a  narrative 
by  himself  of  his  birth,  parentage,  education,  and  life  to  1789,  which  occu- 
pies not  above  a  fourth  of  the  first  volume  ;  2ndly,  a  series  of  letters  to  friends, 
mosUy  foreigners,  about  equivalent  to  one  Tolume ;  3dly,  the  diary  of  his  par- 
liamentary life.  The  Jfarrative,  particularly  the  earlier  portion  of  it,  is  writ- 
ten with  candor  and  simplicity,  and  is,  we  think,  much  the  most  interesting 
portion  of  the  publication — ^the  Letters,  which  relate  for  the  most  part  to  pub- 
lie  and  political  events  of  the  times  from  1780  to  1803,  are  by  no  means  lively, 
but  in  a  remarkably  good,  clear,  unafRscted  style,  and  showing  very  con- 
siderable information  and  sagacity.  The  Diary  extends  from  March  1806, 
when  he  became  solicitor-general,  to  a  short  time  before  his  death  in  the  au- 
tumn of  1818  ',  it  consists  of  memoranda  of  his  political  and  parliamentary 
life,  written  from  day  to  day,  and  of  course  imbued  with  all  the  partialities 
and  passions  of  the  moment,  which  no  active  politician  can  put  off,  and  with 
a  peculiarity  of  prejudice  which  seems  to  have  been  progressive  in  his  hon- 
est but  enthusiastic,  and  even  in  his  youth,  somewhat  saturine  disposition."] 

Sir  Samuel  Romilly' s  grandfather  was  one  of  the  most  re- 
spectable class  of  persons,  as  we  think,  recorded  in  history 
— the  French  refugees — who,  on  the  revocation  of  the  edict 
of  Nantes,  abandoned,  for  conscience'  sake,  fortune,  kin- 
dred and  country,  and  prospered  (as  they  generally  did)  in 
the  land  of  their  adoption,  with  no  other  resources  than  an 
24* 
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elevated  and  pious  spirit,  and  an  intelligent  and  indefatiga- 
ble industry. 

Mr.  Romilly,  whose  Christian  name  is  not  stated,  settled 
in  London  in  the  trade  of  a  wax-bleacher.  He  married  Ju- 
dith de  Monsallier,  the  daughter  of  another  refugee,  by 
whom  he  had  a  large  family,  of  whom  Peter — sir  SamneVs 
father — was  the  youngest.  Peter  also  married  a  lady  of  a 
refugee  family  of  the  name  of  Garnanlt ;  so  that  it  really 
turned  out  that  the  first  man  at  the  English  bar,  who,  if  he 
had  lived,  would  probably  have  been  lord  high  chancel- 
lor of  England,  and  who,  as  his  friend  Dumont  tells  us, 
used  ''  to  bless  the  tyranny  of  Louis  XIY.  which  had  made 
him  an  Englishman,*^  had  not  a  drop  of  English  blood  in 
his  veins — a  fact  which  might  be  detected  in  his  fine,  but 
rather  foreign  countenance,  and  traced,  we  think,  in  his  so- 
cial habits,  and  on  many  occasions  in  the  turn  and  tenden- 
cies of  his  mind.  It  is  somewhat  singular  that  while  Rom- 
illy  was  leading  the  chancery  bar  in  England,  Saurio, 
another  branch  of  the  refugee  stock,  enjoyed  the  same 
undisputed  preeminence  at  the  Irish  Bar. 

Sir  Samuel  was  born  1st  March,  1757.  His  father  was  a 
jeweller,  and  in  business  so  respectable  as  to  have  calcula- 
ted that  his  shop  would  be  an  adequate  provision  for  Romil- 
ly  and  his  brother.  He  had  at  one  time  thought  of  bring- 
ing him  up  as  an  attorney,  but  to  that  the  boy  himself  (at 
the  age  of  ten,  as  it  seems)  took,  from  the  greasy  books, 
dusty  residence,  and  scanty  library  of  his  intended  master, 
an  insuperable  aversion.  He  then  was  instructed  in  arith- 
metic and  book-keeping  to  fit  him  for  a  clerkship  in  the 
counting-house  of  sir  Samuel  Fludyer,  alderman  and  ba- 
ronet. As  Fludyer  was  both  his  godfather  and  cousin,  be- 
ing the  son  of  Elizabeth  de  Monsallier,  sister  of  Romiliy's 
grandmother,  and  the  head  of  a  great  mercantile  house^  the 
elder  Romilly  might  naturally  have  looked  to  this  connex- 
ion as  likely  *'  to  lead  to  a  very  brilliant  fortune  for  his  son; 
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but  alas  !  while  Romilly  was  still  learning  the  elements  of 
book-keeping,  Fludyer  died  suddenly,  and  the  opening  pros- 
pect of  conunercial  "  riches  and  honors  was  shut  forever." 
He,  however,  turned  his  new  acquirements  to  some  ac- 
count, and  for  two  years  kept  his  father's  books,  and  receiv- 
ed orders  from  his  customers;  but  during  these  two  years 
he  did  stilt  better;  with  a  noble  aspiration  after  higher 
things,  and  with  wonderful  perseverance  and  industry,  he 
determined  to  perfect,  in  his  evenings  and  leisure  moments, 
the  education  of  which  he  had  received  very  rude  and  scan- 
ty elements  at  a  neighboring  day-school.  He  began  by 
reading  works  of  history,  poetry,  and  criticism,  and  at  last 
found  that  he  was  himself  a  poet  He  translated  Boileau, 
and  imitated  Spenser — his  verses,  he  says,  were  feeble  and 
puerile,  but  they  delighted  his  family,  and  excited  him  to 
still  higher  efforts.  At  the  age  of  between  fifteen  and  six- 
teen he  resolved  to  learn  thoroughly  both  Latin  and  Greek; 
Latin  he  pursued  with  such  success,  that  in  four  years  he 
had  read  every  prose  writer  of  the  ages  of  pure  Latinity. 
He  read  Liyy,  Sallust,  and  Tacitus  three  times  over — ^had 
studied  most  of  Cicero's  orations,  oratorical  treatises,  and 
letters,  and  translated  a  great  part  of  them.  He  was  equal- 
ly diligent  with  the  poets,  and  translated  portions  of  Virgil 
with  such  success,  that,  as  he  pleasantly  says,  he  and  his 
good-natured  relatives  concurred  in  thinking  that  he  had 
"  left  poor  Dryden  at  a  most  humiliating  distance," — a  proof, 
he  modestly  adds, — not  that  his  verses  were  good,  but  that 
his  taste  was  bad.  Greek  he  soon  found  would  take  too 
much  time  and  trouble  to  master,  but  laudably  reluctant  to 
be  altogether  shut  out  from  so  large  a  class  of  knowledge,  he 
read  ''the  historians,  orators,  and  philosophers"  (he  does  not 
specify  which)  "  in  the  Latin  versions  that  generally  accom- 
pany the  original  text."  His  reading  was  so  various,  that 
he  even  acquired  a  little  scientific  knowledge — ^he  knew 
something  of  natural  history,  and  attended  several  courses 


Digitized  by 


Google 


374  Life  of  Sir  Samuel  RomiOy.  [Jan. 

of  lectures  on  natural  philosophy.  His  father  had  commu- 
nicated to  him  a  taste  for  prints  and  pictures,  of  which  he 
never  omitted  any  opportunity  of  seeing  a  good  collection; 
he  knew  the  peculiar  style  of  almost  every  master,  and  a^ 
tended  the  lectures  on  painting,  architecture,  and  anatomy 
given  at  the  Royal  Academy. 

These  were  extraordinary  efforts  for  a  young  man  in  sudi 
a  situation ;  hut  as  no  good  or  evil  can  be  unmixed  in  this 
world,  the  enthusiasm  which  supported  him  in  the  acquisi- 
tion of  knowledge  was  occasionally  tinctured  by  a  species 
of  morbid  melancholy — which  he  traced  back  to  his  earli- 
est childhood,  and  to  which  we  cannot  but  attribute  the  clos- 
ing catastrophe  of  his  life. 

Whilst  he  was  attending  to  his  father's  business,  and  at 
the  same  time  pursuing  these  various  studies,  which  proba- 
bly alleviated  his  mental  anguish,  a  relation  of  his  mother's, 
a  Mr.  de  la  Haize,  died,  leaving  a  legacy  of  14.000^  orl5,000/L 
to  the  family,  of  which  Romilly's  share  was  near  3000i 
**  Blessed,"  he  exclaims,  "  be  his  memory  for  it.  But  for  this 
legacy  the  portion  of  my  life  which  is  already  [17%]  pass- 
ed, must  have  been  spent  in  a  manner  the  most  irksome  and 
painful,  and  my  present  condition  would  probably  have 
been  wretched  and  desperate."  On  this  accession  of  fortune, 
Romilly,  with  the  approbation  of  his  father,  finally  left  the 
shop,  which  was  in  every  respect  uncongenial  to  him,  and 
reverting  to  the  law  as  a  profession,  was  bound  apprentice 
to  one  of  the  sworn  clerks  in  chancery  for  five  years. 

Out  of  office-hours  and  in  the  vacations,  young  Romilly 
pursued  his  studies  with  great  zeal  and  corresponding  suc- 
cess. His  project  at  this  period  was  to  follow  his  profession 
only  as  far  as  was  necessary  for  a  livelihood,  and  to  aspire 
to  fame  by  his  literary  pursuits.  At  first  he  hoped  to  be  a 
poet,  but,  at  nineteen,  had  the  sense  and  good  taste  to  give 
over  versifying,  though  he  still  hoped  to  be  a  distinguished 
author,  and  exercised  himself  assiduously  in  prose  composi- 
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tion.  While  he  was  pursuing  these  studies,  he  formed  an 
acquaintance  which  had  a  great  influence  on  all  his  subse- 
quent life — it  was  that  of  Mr.  John  Roget,  a  Genevese  cler- 
gyman, who  had  been  invited  over  to  serve  the  French  refu- 
gee chapel  which  the  Romilly  family  attended.  This  chapel 
had  been  hitherto  an  object  of  disgust  to  Romilly,  and  ^^  no- 
thing,'' he  thought,  "  was  ever  worse  calculated  to  inspire  the 
mind  of  a  child  with  respect  for  religion  than  such  a  kind 
of  religious  worship — an  uncouth  room  in  a  dirty  alley — 
a  few  strange-looking  old  women  for  a  congregation,  and  a 
stammering  and  monotonous  preacher." 

The  ministry  of  Mr.  Roget  does  not  seem  to  have  at  all 
improved  the  spiritual  condition  of  Romilly,  who  praises 
''  his  sermons  composed  with  taste  and  eloquence,  and  deli- 
vered with  great  propriety  and  animation,"  but  no  intima- 
tion is  given  of  any  other  effect  than  admiration  of  his  elo- 
quence. Mr.  Roget  soon  grew  into  great  intimacy  with  the 
Romilly  family,  which  was  in  1778  cemented  by  his  union 
with  Miss  Romilly.  Mr.  Roget  encouraged  and  directed 
Romilly  in  his  studies,  and  no  doubt  contributed  to  his  fu- 
ture fortune  and  fame  by  the  favorable  estimate  which  he 
formed  of  his  talents,  and  the  exciting  confidence  with 
which  he  predicted  his  success. 

He  had  not  been  long  plodding  in  the  routine  of  the  Six 
Clerks'  oflice,  when  he  began— chiefly,  it  seems,  under  the 
encouragement  of  Roget — to  turn  his  thoughts  to  the  higher 
walks  of  the  legal  profession.  Most  of  his  friends  thought 
it  would  be  an  imprudent  change ;  his  legacy  from  Mr.  de 
la  Haize  would  have  enabled  him  to  purchase  his  mas- 
ter's seat  in  the  office,  and  in  that  situation  he  would 
have  been  secure  of  a  competent  income  for  life,  without 
risk,  and  with  leisure  enough  to  have  pursued  his  great  ob- 
ject— hterary  fame ;  but  his  legacy  was  in  the  hands  of  his 
father,  from  whom  it  could  not  have  been  withdrawn  with- 
out great  inconvenience  to  him :  this  consideration  came  in 
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aid  of  Roget's  flattering  estimate  of  his  talents  and  of  his 
own  natural  ambition,  and  determined  him  for  the  bar. 

At  the  age  then  of  twenty-two  he  entered  himself  at 
Gray's  Inn,  and  under  the  advice  of  his  late  master  in  the 
Six  Clerks'  office — a  better  guide  than  Thomas  or  Rousseau 
— became  the  pupil  of  a  chancery  draftsman,  Mr.  Spranger 
— afterwards  a  master  in  that  court.  At  his  house  the 
young  student  passed  all  his  mornings  and  most  of  his 
evenings,  and  had  access  to  a  very  good  library,  of  which 
he  made  very  good  use.  Mr.  Spranger  (who,  be  it  observed, 
was  a  whig)  directed  his  technical  reading,  while  his  own 
taste,  judgment,  and  assiduity  increased  and  perfected  his 
other  acquirements.  He  read  history — improved  his  Eng- 
lish style  by  translating  the  best  classical  models,  and  his 
elocution  by  making  imaginary  speeches ;  occasionally  be 
attended  the  two  houses  of  parliament,  and  used  himself  to 
write,  or  excogitate  answers  to  the  speeches  he  heard  thera 
That  he  might  lose  no  time,  he  generally  reserved  these  ex- 
ercises for  the  times  of  his  walking  and  riding,  and  by  prac- 
tice could  at  last  think  these  compositions  as  he  walked 
through  the  most  crowded  streets. 

His  close  application  to  his  studies  proved  at  last  injuri- 
ous to  his  health,  which  other  causes  also  tempted  to  impair. 
The  chief  of  these  was  the  declining  health  of  Mr.  Roget, 
who  was  attacked  by  a  pulmonary  complaint,  and  ordered 
to  try  his  native  air;  his  wife  of  course  accompanied  him, 
and  her  distressing  situation,  separated  for  the  first  time 
from  her  family,  in  a  foreign  country,  amongst  strangers 
and  watching  the  progress  of  the  horrible  disease  that  prey- 
ed upon  her  husband — "  pierced  Romilly  to  the  heart,  and 
the  dread  of  what  she  had  to  undergo  preyed  continually 
on  his  mind."  But  even  when  Roget  appeared  to  mend  and 
his  sister's  prospects  brightened,  his  own  health  was  still  de- 
plorable, and  his  physician  advised  him  to  try  the  waters 
of  Bath,  where  he  accordingly  passed  six  weeks  of  the 
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spring  of  1780.  The  waters  of  Bath,  whether  because  they 
were  unsuited  to  his  case,  or  because  he  used  them  too  free- 
ly, did  not  afford  him  the  relief  which  he  sought;  but  on 
the  contrary,  threw  him  into  a  state  of  bodily  and  mental 
anguish,  which  he  seriously  apprehended  might  end  in 
madness. 

Under  the  pressure  of  all  these  real  or  imaginary  ills  he 
returned  to  town,  where  his  physician,  who  seems  to  have 
seen  that  the  disease  was  of  the  mind  rather  than  of  the  bo- 
dy, and  who  had  probably  sent  him  to  Bath  rather  for  di- 
version than  for  the  medicinal  properties  of  the  waters,  now 
advised  the  cold  bath,  the  chalybeate  waters  of  Islington, 
and  the  relinquishment  of  all  study.  ^'This  last  recommen- 
dation," adds  Romilly,  '^  was  necessary,  for  my  constant 
restlessness  and  uneasiness  made  it  impossible  for  me  to  fix 
my  attention  to  any  thing." 

He  was  growing  better  when  the  riots  in  London  broke 
out  and  ''obliged  him  to  undergo  bodily  fatigues,  which 
threw  him  back  again,  and  left  him  in  a  very  deplorable 
state."  The  riots  we  know  lasted  but  three  days ;  and  the 
"  bodily  fatigues^^  which  had  so  "  deplorable  "  an  effect  were 
no  more  than  that  when  the  members  of  the  several  inns  of 
court  armed  themselves  in  their  own  defence,  Romilly,  *'  was 
for  one  whole  nighi  under  arms,  and  stood  sentinel  for  seve- 
ral  hours  at  the  gate  in  Holbom  !  " 

"  This  fatigue,"  which  to  any  other  man  would  have  been 
nothing  at  all, ''  threw  him,"  he  tells  us,  ''  back  into  a  worse 
state  of  health  than  ever — he  wassorelaxedhe  could  hardly 
stand — his  nights  were  restless ;  and  if  the  continual  agi- 
tation of  his  fibres  had  allowed  him  to  sleep,  the  pulsation 
of  his  heart,  which  was  continually  sensible  to  him,  and 
which  was  visible  through  his  clothes  when  be  was  dressed^ 
would  have  prevented  him.  He  felt  so  sensibly  and  so  dis- 
agreeably every  change  of  the  weather,  that  he  continued 
posteaaed  with  the  idea  that  his  health  was  irrecoverably  lost 
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— that  for  the  rest  of  his  days  he  should  be  a  wretched  va- 
letudinarian, and  that  the  bright  prospects  of  success  in  his 
profession,  in  which  he  had  sometimes  indulged,  were  shut 
out  from  him  forever." 

This  pitiable  state  of  mind  and  body  seems  to  have  con- 
tinued for  a  couple  of  years,  when  a  circumstance  occurred 
which,  by  operating  an  almost  inmiediate  amendment,  prov- 
ed, we  think,  what  might  already  have  been  presumed, 
that  his  malady  was  really  hypochondriacal.  Roget's  health, 
though  somewhat  improved,  left  no  great  hope  of  his  being 
soon  able  to  resume  his  duty  in  England,  and  he  and  his 
wife  were  naturally  anxious  for  the  presence  of  their  infant 
boy  (the  present  Dr.  Roget),  who,  when  they  undertook 
their  sad  journey,  had  been  left  with  his  grandfather ;  and 
as  the  child  and  his  nursemaid  could  not  be  trusted  unac- 
companied, on  so  long  a  journey,  it  was  settled  that  Ro- 
milly  should  escort  them  to  Greneva.  He  had  never  been 
abroad,  and  the  novelty  and  variety  of  the  objects  which 
surprised  and  amused  him  were,  we  have  no  doubt,  the  im- 
mediate cause  of  a  simultaneous  improvement  in  his  health ; 
though  like  most  other  hypochondriacs,  he  does  not  seem 
to  have  seen  very  clearly  either  the  true  nature  of  his  dis- 
order or  the  efficacy  of  diversion  as  a  remedy.  He  travel- 
led with  a  voiturier,  having  half  a  dozen  companions,  and 
accomplished  about  forty  miles  a  day — through  Flanders, 
Alsace,  and  Lorraine — to  Lausanne,  where  he  found  Roget 
in  better  health  than  he  expected,  and  passed  six  weeks  of 
high  enjoyment  from  the  sublime  scene  which  surrounded 
him,  the  interesting  society  into  which  he  was  introduced, 
and  above  all,  the  affectionate,  intellectual,  and  inspiring 
conversation  of  Roget 

In  Geneva  he  passed  a  month  just  in  the  height  of  those 
political  contests  which  ended  so  fatally  for  that  republic, 
and  became  acquainted  with  some  of  the  remarkable  men 
who  figured  in  those  scenes,  and  who  afterwards  became 
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better  known  by  their  participation  in  the  earher  stage  of 
the  French  revolution — Claviere,  the  Girondin  minister  of 
finance,  *^  possessed  of  unbounded  ambition,  though  wholly 
deficient  in  courage  to  gratify  it,"  and  Duroveray,  formerly 
attorney-general  of  the  little  republic,  but  subsequently  bet- 
ter known  as  the  friend  and  associate  of  Mirabeau.  Here 
too  began  Romilly's  long  and  uninterrupted  friendship  with 
Stephen  Dumont,  then  a  young  man  studying  for  the  church, 
to  which  he  was  soon  after  admitted,  but  who  subsequently 
became  associated  with  Duroveray  in  the  political  labors  of 
Mirabeau,  and  still  later  was  well  known  and  admired  in 
London  society  for  many  brilliant  and  estimable  qualities, 
particularly  his  conversational  talents;  but  who  wasted 
his  great  abilities  and  the  long  evening  of  his  life  in  the  vain 
labor  of  endeavoring  to  translate  into  intelligible  language, 
and  to  reduce  to  something  like  practical  ability,  the  barbar- 
ous jargon  and  wild  theories  of  Jeremy  Bentham.* 

From  this  interesting  scene  and  intellectual  society,  Ro- 
miUy returned  by  the  Dauphiny  Alps  and  Lyons  to  Paris, 
where  he  made,  no  doubt  by  introduction  from  his  Genevese 
friends,  some  valuable  and  some  remarkable  acquaintances. 
Amongst  the  former  were  a  literary  watchmaker — a  Gene- 
vese by  birth,  but  settled  in  Paris — of  his  own  name,  though 
not,  sir  Samuel  tells  us,  of  the  same  family — and  a  Mr.  and 
madame  Delessert,  also  of  Genevese  extraction,  and  their 
daughter,  subsequently  married  to  Mr.  Gautier,  likewise  a 
Genevese.  Madame  Delessert  was,  as  long  as  Rousseau  saw 
anybody,  one  of  his  best  friends,  and  to  her  were  addressed 
his  "  Letters  on  Botany."  With  these  ladies,  and  especially 
the  younger,  Romilly  afterwards  kept  up  a  pretty  constant 
correspondence. 

1  Domont^s  share  in  BenUiam*s  works  was  so  considerable,  that  when  one 
of  them  was  in  the  press,  Bentham  told  Romilly  that  "  he  was  very  impatient 
to  see  the  book  because  he  had  a  great  curiosity  to  know  what  his  own  opin- 
ions were  on  the  subject.'* 
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Old  Romilly  the  watchmaker,  as  well  as  his  son — who 
had  been  electee}  minister  of  one  of  the  French  Protestant 
churches  in  London,  but  was  driven  by  ill  health  back  to 
Geneva — were  contributors  to  the  Encyclopedia.  All  the 
articles  on  watchmaking  in  that  work  were  his  father's,  and 
two  articles  on  Toleration  and  Virtue^  which  made  a  good 
deal  of  noise,  were  by  the  son.  They  also  were  great  friends 
of  Rousseau;  whose  influence  seems  somehow — not  we 
suppose  by  mere  accident — to  have  reached  Romilly  from 
all  directions.  This  connexion  with  the  Encyclopedia  na- 
turally brought  the  Parisian  Romillys  into  contact  with 
Diderot,  D'Alembert,  and  the  other  phUosophes,  to  whom 
they  introduced  their  English  namesake. 

On  his  return  to  London  Romilly  pursued  his  studies  with 
great  assiduity,  and  particularly — what  was  to  him  an  im^ 
portant  branch  of  study — his  attention  to  the  proceedings  of 
both  houses  of  parliament,  and  to  the  general  course  of  do- 
mestic afiairs,  which  he  reported  to  Roget  and  his  sister,  in 
a  series  of  letters  which  give  a  very  fair  and  very  clear  view 
of  the  politics  of  the  passing  day.  The  Riots — the  Peace 
— the  accession  of  Mr.  Pitt  to  power — are  all  detailed  with 
justice  and  impartiality.  His  disapprobation  of  the  unprin- 
cipled and  factious  conduct  of  Fox  is  unreservedly  express- 
ed, and  his  strongest  political  partiality  seems  at  this  period 
to  have  been  towards  Pitt,  whose  courage  and  integrity  ap- 
pear to  have  excited  the  generous  enthusiasm  of  Romilly, 
even  more  than  his  extraordinary  eloquence ;  though  that 
also  is  glowingly  described. 

We  find  that,  even  at  this  early  period,  Romilly's  thoughts 
were  employed  on  that  reform  of  our  criminal  law  which  so 
many  years  afterwards  he  made  the  chief  object  of  his  par- 
liamentary exertions :  and  in  the  present  state  of  the  ques- 
tion as  to  the  entire  abolition  of  the  punishment  of  death, 
the  following  observations  in  a  letter  to  Mr.  Roget,  are  still 
worthy  of  attention : — 
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"  I  am  much  obliged  to  you  [Roget]  for  giving  me  your 
sentimeuts  on  the  question,  whether  any  crime  ought  to  be 
punished  with  death.  The  objection  you  make  to  the  pun- 
ishment of  death,  founded  on  the  errors  of  human  tribunals 
and  the  impossibility  of  having  absolute  demonstration  of 
the  guilt  of  a  criminal^  strikes  me  more  forcibly  than  any 
argument  I  have  ever  before  heard  on  the  same  side  of  the 
question.  I  confess,  however,  that  to  myself  it  seems  abso- 
lutely impossible,  even  if  it  were  to  be  wished  (of  which  I 
am  not  quite  sure,)  to  omit  death  in  the  catalogue  of  human 
punishments ;  for  if  the  criminal  will  not  submit  to  the  pun- 
ishment inflicted  on  him,  if  he  escapes  from  his  prison,  he 
refuses  to  perform  the  labor  prescribed  to  him,  or  commits 
new  crimes,  he  must,  at  last,  be  punished  with  death.  So 
it  is,  at  least,  in  the  "  Utopia"  of  sir  Thomas  More ;  and 
it  is  a  very  melancholy  reflection,  that  some  of  the  misera- 
ble victims  of  that  excellent  philosopher's  compassion  might, 
if  his  visions  had  ever  been  realized,  have  suflcred  years 
of  miserable  servitude  in  addition  to  the  punishment  of 
death,  which  would  at  last  be  inflicted  on  them  as  the  con- 
sequence of  crimes  which  they  had  been  provoked  to  com- 
mit. One  reason  why  I  cannot  think  that  death  ought  so 
carefully  to  be  avoided  among  hnman  punishments  is,  that 
I  do  not  think  death  the  greatest  of  evils.  Beccaria  and  his 
disciples  confess  that  it  is  not,  and  recommend  other  punish- 
ments as  being  more  severe  and  efliBCtual,  forgetting  un- 
doubtedly, that  if  human  tribunals  have  a  right  to  inflict  a 
severer  punishment  than  death,  they  must  have  a  right  to 
inflict  death  itself." 

He  adds,  however,  in  strict  consistency  with  his  future 
parliamentary  efforts : — 

'^  You  will  not,  I  hope,  conclude  from  all  this  that  I  am 
perfectly  satisfied  with  the  penal  codes  that  now  subsist  in 
Europe,  and  particularly  with  that  in  my  own  country, 
where  theft,  (pilfering  it  should  rather  be  called),  forgery, 
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and  every  description  of  the  crimen  falsi  are  punished 
with  death.  The  laws  of  our  country  may,  indeed,  be  said 
to  be  written  in  blood ;  and  we  may  almost  apply  to  our- 
selves the  words  of  Montaigne,  ^  II  n'est  si  homme  de  bien 
qu'il  mette  a  Pexamen  de^  loix  toutes  ses  actions  et  pens^es, 
qui  ne  soit  pendable  dix  fois  en  sa  vie.'  " 

We  entirely  assent  to  what  we  understand  to  have  been 
the  principle  of  sir  Samuel  Romilly,  that  the  extreme  pun- 
ishment should  be  reserved  for  extreme  offences^  but  that  it 
would  not  be  safe,  nor  ultimately  possible,  to  abrogate  it  al- 
together. We  also  entirely  approve  the  reforms  that  have 
been  already  made  in  this  important  matter ;  and  it  is  due 
to  the  memory  of  sir  Samuel  Romilly  to  award  to  him  the 
first  and  foremost  merit  in  these  salutary  improvements. 
We  say  salutary — because,  although  we  very  much  doubt 
whether  the  new  system  of  secondary  punishments  has  been 
more  successful  than  the  old  one,  in  the  repression  of  crime — 
the  experiment  had  become,  from  many  reasons,  expedi- 
ent, and  must  eventually  lead  to  salutary  results.  But  we 
must  observe,  in  defence  or  rather  in  explanation  of  the  po- 
licy that  delayed  for  so  many  years  the  accomplishment  of 
his  object — that,  though  it  may  be  true  in  abstract  morals, 
that  what  is  right  to  day  must  have  been  right  yesterday,  it 
is  by  no  means  equally  true  in  legislation : — for  morals  have 
a  divine  standard,  but  legislation  must  be  influenced  by  the 
varying  opinions  of  mankind,  and  that  which  is  found  to  be 
beneficial  when  the  public  mind  has  been  prepared,  and,  as 
it  were,  disciplined  for  the  change,  might,  if  too  hastily  forc- 
ed forward  on  mere  abstract  principles,  have  produced  a 
very  contrary  effect,  and  even  retrograded,  if  we  may  so 
use  the  word,  the  desired  result. 

On  the  question  of  the  general  abolition  of  the  punish- 
ment of  death,  we  have  further  to  make  an  observation 
which  we  do  not  remember  to  have  heard,  but  which  seems 
to  us  very  important.    The  main  argument  for  the  total  ab- 
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rogatioa  of  capital  executions — and  it  is  at  first  sight  a  pow- 
erful one — is  their  inefficacy — pockets  are  picked  under  the 
gallows,  and  the  spectators  of  the  most  appalling  punish- 
ments have  been  known  to  pass  from  the  awful  scene  of  re- 
tribution to  the  commission  of  similar  crimes.  This  is  an 
indubitable  fact,  and  a  plausible  argument;  but  it  will  be 
seen  on  a  little  reflection,  that  it  is  in  principle  an  argument 
a  fortiori  against  any  punishment  at  all — for  pockets  would 
be  equally  picked  in  a  crowd  assembled  to  see  a  public  whip- 
ping, and  persons  just  discharged  from  prison  have  been 
known  to  be  apprehended  within  an  hour  for  a  repetition  of 
their  offence. 

But  there  is  a  still  more  important  consideration.  There 
are  no  doubt  minds  so  depraved  and  brutalized  as  not  to  be 
deterred  by  what  are  to  ordinary  men  the  most  awful  exam* 
pies,  and  we  do  not  doubt  that  frequency  of  public  execu- 
tions may  additionally  harden  hearts  of  that  character. 
But,  on  the  other  hand,  who  can  venture  to  say  on  what  in- 
calculable numbers  the  terror  of  death  does  powerfully  and 
effectually  operate  ?  A  comparatively  few  may  be  callous 
to  such  examples — just  as  we  see  every  day  that  suicides 
are  committed  on  the  most  trivial  causes,  and  that  persons, 
not  otherwise  exhibiting  marks  of  insanity,  will  court  death 
for  the  mere  sake  of  notoriety ;  but  can  it  be  doubted  that 
the  great  masses  of  mankind  are  influenced  by  the  terrors 
of  death  ?  and  who  can  contemplate  without  awe  the  re- 
sults which  may  follow  the  annihilation  of  that  first  and 
last  and  strongest  principle  of  human  conduct?  To  this 
general  suggestion  we  beg  leave  to  add  one  word  on  the  bill 
lately  introduced  by  Mr.  Fitzroy  Kelly. 

We  were  exceedingly  surprised  that  the  principle  of  gen- 
eralizing, which,  in  the  diversity  of  human  nature,  is  sure 
to  produce  anomaly,  should  have  rendered  that  honorable 
and  learned  gentleman  reluctant  to  admit  exceptions,  even 
in  the  cases  of  murder  and  of  high  treason ;  but  we  are 
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still  more  surprised,  that  the  case  of  rape  was  not  added  as 
a  third  exception.'  We  are  well  awar^  of  the  suspicions  to 
which  many  accusations  of  this  class  are  liable,  and  we  do 
not  quarrel  with  the  almost  extreme  reluctance  of  judges 
and  jurie43  to  convict  in  cases,  which,  in  general,  rest  on  the 
evidence  of  a  single  person  ;  and  that  a  person  liable  to  die 
strongest  interests  and  influences  that  can  warp  human  tes- 
timony. Of  such  dubious  cases  we  do  not  speak ;  and,  in 
practice,  we  venture  to  assert,  that  they  are  safely  intmsted 
to  the  jealous  discretion  of  the  jury  and  the  judge.  But  for 
cases  of  real  and  indubitable  violation,  where  what  is  lost 
is  more  precious  to  the  individual  and  more  important  to 
society  than  life  itself— which,  in  certain  cases,  must  involve 
husbands  and  children  in  irremediable  and  unredeemalde 
misery — we  do  say  that  against  such  a  crime,  being,  in  its 
immediate  motives,  stronger,  and  m  its  consequences,  more 
frightful  than  murder,  an  equal  protection  should  be  given. 
It  would  speak  little  for  the  feelings  or  the  morals  of  a  so- 
ciety, where  the  honor  and  purity  of  women  should  be 
guarded  under  no  higher  sanction  than  a  spoon  or  a  snuff- 
box. For  our  own  parts,  considering  the  peculiar  character 
of  this  offence,  the  frequency  and  violence  of  the  temptation, 
and  the  consequent  misery  of  the  victim,  we  think  that  the 
instinctive  impulse  to  the  crime  can  only  be  repressed  by 
the  scarcely  stronger  instinct  of  the  fear  of  death,  and  we 
fihould — even  though  capital  punishment  were  to  be  remit- 
ted in  the  cases  of  treason  and  murder — still  maintain  it  for 
the  protection  of  the  sanctuary  of  all  human  happiness  and 
honor — female  purity.  It  is  not,  we  suppose,  in  these  days 
that  we  shall  be  told  that  this  is  a  misfortune  against  which 
protection  should  be  less  effective,  because  women  of  the 
upper  classes  are  less  exposed  to  it — the  truth  is,  that  no 
one  can  tell  how  far  comparative  impunity  might  spread  a 

■  Sir  Robert  Peel,  we  believe,  in  his  speech  on  the  bill,  foggetted  thatnpe 
ftad  anon  thoald  be  alio  excepted. 
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crime  of  this  very  peculiar  nature ;  and,  at  all  events,  we 
feel  that  the  moral  degradation  implied  by  such  an  indiffer- 
ence to  the  female  character  might  ultimately  extend  a 
baneful  influence  through  the  whole  system  of  society. 

On  Romilly's  return  to  England  he  published  in  the  Morn- 
ing Chronicle  some  account  of  the  troubles  of  Geneva, 
which  he  had  written  on  the  spot;  he  also  ^'resumed  his 
studies  with  great  ardor,"  and  we  hear  little  more  of  the  in- 
curable malady  to  which  a  few  months  before,  he  had  fan- 
cied himself  doomed. 

About  this  time  he  formed  an  intimate  friendship  with  a 
young  man  of  his  own  age  and  pursuits,  John  Baynes,  a 
native  of  Yorkshire,  who  had  distinguished  himself  at 
Cambridge,  and  whose  ^*  great  talents  and  learning  as  a 
classical  scholar,  as  an  English  antiquary,  and  as  a  pro- 
found lawyer,  must,  if  he  had  lived,  have  raised  him  to 
very  great  eminence  in  his  profession." 

Romilly  and  Baynes  formed  a  little  society  for  their  mu- 
tual improvement  in  the  classics  and  in  law,  to  which  they 
admitted  but  two  other  friends.  One  argued  on  each  side 
as  counsel,  the  other  two  acted  the  part  of  judges,  and  gave 
their  reasons  for  their  decisions;  an  exercise,  he  adds, ''  which 
was  certainly  very  useful  to  them  all." 

It  was  on  the  last^ay  of  Easter,  1783,  that  Romilly  was 
called  to  the  bar;  and  he  had  intended  to  have  gone  the 
ensuing  circuit,  but  unfortunately  about  this  very  time,  Mr. 
Roget's  illness  took  a  fatal  turn,  and  Mrs.  Roget  was  left  a 
young  and  most  afflicted  widow,  with  two  infant  children, 
in  a  foreign  land.  Romilly,  exceedingly  affected  by  the 
loss  of  his  friend,  felt  it  a  mournful  but  indispensable  duty 
to  escort  his  sister  back  to  England,  and  accordingly  set 
out  for  Lausanne,  accompanied  by  Baynes  as  far  as  Paris, 
where  he  stopped  but  a  few  days,  in  which  he  renewed  his 
former  acquaintance  with  the  Romillys  and  Delesserts,  and 
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was  introduced  by  Baynes  to  Franklin,  then  in  the  pleni- 
tude of  his  fame,  from  the  recent  independence  of  America : 

**  Dr.  Franklin  was  indulgent  enough  to  converse  a  good 
deal  with  us,  whom  he  observed  to  be  young  men  very  de- 
sirous of  improving  by  his  conversation.  Of  all  the  cele- 
brated persons  whom  in  my  life  I  have  chanced  to  see,  Dr. 
Franklin,  both  from  his  appearance  and  his  conversation, 
seemed  to  me  the  most  remarkable.  His  venerable  patriar- 
chal appearance,  the  simplicity  of  his  manner  and  language, 
and  the  novelty  of  his  observations,  at  least  the  novelty  of 
them  at  that  time  to  me,  impressed  me  with  an  opinion  of 
him  as  one  of  the  most  extraordinary  men  that  ever  ex- 
isted." 

At  Geneva,  Romilly  made  but  a  short  stay ;  the  recent 
revolution  bad  dispersed  and  exiled  his  peculiar  friends^ 
and  he  made  the  best  of  his  melancholy  way  back  to  Eng- 
land with  his  sister  and  her  children. 

He  had  done  a  little  business  in  drawing  chancery  plead- 
ings, before  he  was  called  to  the  bar ;  but  he  now  had 
regular  employment  in  that  line,  which  went  on  gradually 
increasing  for  several  years,  though  he  had,  to  his  great 
regret,  scarcely  an  opportunity  of  opening  his  lips  in  court 

In  the  spring  of  1784  he  went  his  first  circuit;  he  chose 
the  midland  because  it  was  the  cheapest;  and  because  there 
were  on  it  "  fewer  men  of  considerable  talents  or  high  cha- 
racter ;  " — a  rather  dogmatical  judgment  to  be  passed  by  a 
tyro  on  a  whole  bar,  of  whom  he  could  have  known  little 
or  nothing ;  and  he  proceeds  further  to  enumerate  the  indi- 
viduals in  a  very  disparaging  tone. 

In  general,  the  bar  think,  or  at  least  speak,  kindly  of  each 
other.  Romilly  is  more  candid  or  less  generous,  and,  ex- 
cept Baynes  and  a  Mr.  Ayscough,  who  also  died  young, — 
*^  marry  they  were  dead,^^ — there  is  scarcely  one  of  his  con- 
temporaries whom  he  treats  with  any  degree  of  professional 
respect,  or  almost  of  personal  kindness.     His  manner,  in- 
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deed,  to  his  brethren  of  the  bar,  was,  at  least  in  his  later 
years,  so  distant  as  to  be  almost  supercilious;  and  his  lips 
seldom  adopted  the  ordinary  courtesy  of  calling  them  "  his 
learned  friends." 

About  this  time  he  formed  an  acquaintance  with  the  then 
notorious,  and  afterwards  celebrated,  count  de  Mirabeau, 
which  was  ripened  into  intimacy  by  the  incident  of  Romil- 
ly's  undertaking  to  translate  into  English  Mirabeau's  tract 
against  the  order  of  the  Cincinnati. 

In  defence  of  Mirabeau,  Romilly  permits  himself  to  make 
some  very  harsh  observations  on  judge  Duller,  who  presided 
at  a  trial  at  the  Old  Bailey  in  which  Mirabeau's  character 
was  involved,  and,  as  Romilly  asserts,  most  scandalously 
slandered  by  a  false  report  of  the  judge's.  We  have  taken 
the  trouble  to  Examine  the  whole  affair — the  details  are  too 
long  to  introduce  here — ^but  we  will  take  upon  ourselves  to 
say,  that,  notwithstanding  Romilly's  very  confident  asser- 
tions, his  charge  against  judge  Buller  is  entirely  unjust ; 
and  that  Mirabeau's  conduct  was  iniquitous  in  the  ex- 
treme ;  and  as  Romilly  says  that  Mirabeau  acted  under  his 
advice,  and  that  of  sir  Gilbert  Elliott  and  Mr.  Baynes,  we 
are  sorry  to  have  reason  to  say,  that  either  the  contagion  of 
Mirabeau's  society  must  have  warped  their  natural  recti- 
tude; or,  which  is  more  probable,  his  unscrupulous  misrep- 
resentations bad  perverted  their  judgment. 

His  acquaintance  with  Mirabeau  had  an  important  influ- 
ence on  Romilly,  as  it  was  the  means  of  his  introduction  to 
the  first  marquis  of  Lansdowne,  better  known  in  the  politi- 
cal history  of  England  as  lord  Shelburne,  who  became  his 
steady  friend,  and  at  whose  house  he  became  acquainted 
with  that  affectionate  wife,  who,  as  he  tenderly  writes, 
"  was  the  author  of  all  his  happiness,"  and,  alas !  by  her 
loss — after  a  union  of  twenty  years — of  intolerable  misery. 

Benjamin  Yaughan  had  mentioned  to  lord  Lansdowne  a 
tract  which  Romilly  had  written  on  the  celebrated  case  of 
25* 


Digitized  by 


Google 


388  lAfe  of  Sir  Sanrnd  RomiOy.  [Jan. 

the  Dean  of  St.  Asaph,  under  the  title  of  "  A  Fragment  on 
the  Constitutional  Powers  and  Duties  of  Juries,"  which  fell 
in  with  his  lordship's  politics,  and  made  him  desirous  of 
Romilly's  acquaintance.  About  this  time,  too,  Madan  pub- 
lished his  **  Thoughts  on  Executive  Justice,"  "  in  which," 
says  Romilly,  ''  by  a  mistaken  application  of  the  maxim, 
'  that  certainty  of  punishment  is  more  efficacious  than  its 
severity  for  the  prevention  of  crimes,'  he  insisted  on  the 
expediency  of  enforcing  in  every  instance  the  whole  rigor 
of  the  law."  This  work  made  a  considerable  sensation, 
and,  as  Romilly  contended,  increased  in  a  formidable  pro- 
portion the  number  of  capital  punishments.  Lord  Lans- 
downe,  amongst  others,  was  dazzled  and  imposed  on  by 
Madan's  reasoning,  and  recommended  Romilly  to  write 
something  to  enforce  the  same  doctrine.  This  induced  him 
to  study  the  question,  and  the  result  was  the  production  of 
an  anonymous  pamphlet,  called  ''Observations  on  a  late 
publication,  entitled  Thoughts  on  Executive  Justice,"  but, 
instead  of  a  defence,  it  was  a  strong  refutation  of  Madan. 
These  pamphlets,  though  they  had  little  success  with  the 
public,  brought  Romilly  into  closer  contact  with  the  whigs 
and  reformers  of  the  day. 

In  the  mean  while  he  was  making  very  slow  advance-s 
in  his  profession.  He  was  doing,  indeed,  a  little  business 
in  town  as  a  chancery  draftsman ;  but  he  went  six  or  seven 
circuits  with  no  other  profit  than  that  which  was  to  him, 
we  dare  say,  no  inconsiderable  one,  the  diversion  of  the 
change  of  scene,  and  the  opportunity  of  studying  in  its 
practical  workings,  that  favorite  object  of  his  contempla- 
tions, the  criminal  code.  At  length,  however,  he  became 
convinced  of  the  truth  of  an  observation  he  had  heard  from 
Mr.  Justice  Heath,  that ''  there  was  no  use  in  going  circuit 
without  attending  sessions,"  and  he  accordingly  became  a 
practitioner  at  the  Warwick  sessions.  The  experiment 
completely  succeeded;  he  soon  got  into  everything  there, 
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and  that  led  by  degrees  to  the  first  business  on  the  circuit, 
till  at  last  the  great  increase  of  his  chancery  practice  obliged 
him  to  give  up  circuit  altogether. 

In  the  summer  of  1787,  died  his  friend  Baynes,  who  ap- 
pointed him  his  executor,  and  bequeathed  him  all  his  clas- 
sical, legal,  and  antiquarian  library ;  and  two  letters  from 
Wilberforce  and  Mason,  on  the  occasion  of  his  death,  attest 
better  than  an  epitaph  in  Dr.  Parr's  lapidary  Latin,  that 
Romilly 's  afifection  for  his  friend  was  justified  by  his  great 
talents  and  many  estimable  qualities. 

To  the  vacancy  in  Romilly's  friendship,  occasioned  by 
the  death  of  Mr.  Roget,  Baynes  seems  to  have  succeeded,  as 
now  Dumont  succeeded  Baynes ;  and  in  the  vacation  of 
1788  be  paid  his  third  visit  to  Paris,  with  this  intelligent 
and  agreeable  companion.  His  principal  object  was  to 
amuse  himself,  and  to  see  more  of  Parisian  society  than 
he  had  been  enabled  to  do  in  his  former  short  visits.  They 
had  letters  of  introduction  from  lord  Lansdowne,  and  both 
had  already  several  acquaintances :  they  saw,  therefore,  a 
great  many  remarkable  persons,  but  most,  if  not  all  of 
them,  of  the  philosophical  sect ;  La  Rocliefoucauld,  Lafay- 
ette, Moreliet,  Chamfort,  Dupont  (de  Nemours),  Condorc^jt., 
Jefferson,  then  American  minister  at  Paris ;  Mercief ,  tiie 
author  of  the  Pictures  of  Paris,  (of  which,  by  the  way,  the 
second  is  much  more  curious  than  the  first,)  and  Target, 
the  lawyer,  so  disgraced,  and  Malesherbes,  so  honoied  by 
their  respective  conduct  in  the  trial  of  Louis  XVI.  With 
Mirabeau,  who  was  then  publishing  his  book,  which  Ro- 
milly calls  his  great  work,  on  the  Prussian  monarchy,  he 
renewed  his  intimacy. 

Amongst  the  objects  of  curiosity  which  the  friends  visifod 
in  Paris,  was  the  Bicetre,  a  place  of  confinement,  which 
was  at  that  time,  and  long  after,  very  ill  conducted.  Ro- 
milly's humanity  was  very  much  shocked  by  what  be  saw 
both  in  the  prison  and  hospital ;  he  next  day  mentioned  this 
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to  Mirabeau,  who  entreated  him  to  put  his  observations  on 
paper,  which  he  did,  and  Mirabean  soon  afterwards  trans^ 
lated  them  into  French,  and  published  them  under  the  title 
of  "  Leitre  (Tun  Voyageur  Anglais  sur  la  Prison  de  Bidlre." 
He  added  to  them,  as  from  himself,  some  observations  on 
criminal  law,  nearly  a  translation  from  Romilly's  pamphlet 
against  Madan.  The  work  was  suppressed  by  the  police, 
but  not  very  successfully,  for  we  have  a  copy  of  it  now 
before  us.  The  origiual  letter  on  the  Bicetre,  Romilly  him- 
self published,  on  his  return  to  London,  in  '*  The  Reposito- 
ry," a  periodical  of  the  day,  conducted  by  Vaughan ;  but 
.  called  it  a  translation  from  Mirabeau.  This  incident  affords 
a  small  but  curious  instance  of  the  difference  of  character 
between  the  two  men.  Mirabeau  published  his  translation 
from  Romilly  as  his  own  work  ;  Romilly  published  his  own 
work  as  a  translation  from  Mirabeau. 

While  in  Paris  he  also  employed  himself,  at  the  request 
of  the  count  de  Sarsfield,  in  drawing  up  a  statement  of  the 
rules  and  orders  of  proceeding  in  the  English  house  of 
commons,  by  which,  or  something  equivalent,  the  few 
sober  heads  of  the  states  general  were  desirous  of  regulat- 
ing what  they  foresaw  would  be  a  very  tumultuous  assem- 
bly. Sarsfield  began  to  translate  this  tract,  but  died  before 
he  had  advanced  far  in  the  work.  Mirabeau,  sensible  of 
the  importance  of  the  object,  hastened  to  finish  and  publish 
the  transaction,  "  but  it  never,-'  adds  Romily,  "  was  of  the 
smallest  use;  and  the  national  assembly,  as  the  states 
general  were  pleased,  soon  after  their  meeting,  to  call  them- 
selves, never  paid  the  slightest  regard  to  it ; "  nor,  he  might 
have  added,  to  any  other  principle  of  order  or  justice. 

In  the  long  vacation  of  1789,  Romilly  hastened  to  pay 
another  visit  to  Paris,  where  matters  had  assumed  a  still 
deeper  intensity  of  interest.  His  friend  Mirabeau  was  now 
acting  a  great  part;  and  '4t  is  not  surprising,"  he  adds, 
"  that  he  was  a  little  (7)  intoxicated  by  the  applause  and 
admiration  which  he  received." 
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Lord  Lansdowne  still  cultivated  his  friendship ;  and  he 
seems  to  have  made  frequent  visits  to  Bowood,  where  his 
friend  Dumont  was  at,  one  period  domesticated,  as  tutor  to 
lord  Lansdowne's  second  son,  Henry,  (now  marquis  of 
Lansdowne,)  and  afterwards  frequently  invited  as  a  re- 
spected and  agreeable  guest.  In  the  autumn  of  17%, 
Romilly  had  very  nearly  missed  his  usual  visit  to  Bowood, 
and  would  thereby  have  missed  the  most  important  and 
happiest  event  of  his  life.  A  visit  which  he  made  twenty 
years  later  was  the  occasion  of  his  thus  recording  the  cir- 
cumstances of  this  fortunate  occurrence  : 

"  To  what  accidental  causes  are  the  most  important 
occurrences  of  our  lives  sometimes  to  be  traced  •  Some 
miles  from  Bowood  is  the  form  of  a  white  horse,  grotesquely 
cut  out  upon  the  downs,  and  forming  a  landmark  to  a  wide 
extent  of  country.  To  that  object  it  is  that  I  owe  all  the 
real  happiness  of  my  life.  In  the  year  1796,  I  made  a  visit 
to  Bowood.  My  dear  Anne,  who  had  been  staying  there 
some  weeks,  with  her  father  and  her  sisters,  was  about  to 
leave  it.  The  day  fixed  for  their  departure  was  the  eve  of 
that  on  which  I  arrived ;  and  if  nothing  had  occurred  to 
disappoint  their  purpose,  I  never  should  have  seea  her. 
But  it  happened  that  on  the  preceding  day  she  was  one  of 
an  equestrian  party  which  was  made  to  visit  this  curious 
object ;  she  overheated  herself  by  her  ride ;  a  violent  cold 
and  pain  in  her  face  was  the  consequence.  Her  father 
found  it  indispensably  necessary  to  defer  his  journey  for 
several  days,  and  in  the  mean  lime  I  arrived.  I  saw  in  her 
the  most  beautiful  and  accomplished  creature  that  ever 
blessed  the  sight  and  understanding  of  man.  A  most  intel- 
ligent mmd,  an  uncommonly  correct  judgment,  a  lively 
imagination,  a  cheerful  disposition,  a  noble  and  generous 
way  of  thinking,  an  elevation  and  heroism  of  character, 
and  a  warmth  and  tenderness  of  affection,  such  as  is  rarely 
foimd  even  in  her  sex,  were  among  her  extraordinary 
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endowments.  I  was  captivated  alike  by  the  beauties  of  her 
person  and  the  charms  of  her  mind.  A  mutual  attachment 
was  formed  between  us,  which,  at  the  end  of  little  more 
than  a  year,  was  consecrated  by  marriage.  All  the  happi- 
ness I  have  known  in  her  beloved  society,  all  the  many 
and  exquisite  enjoyments  which  my  dear  children  have 
afforded  me,  even  my  extraordinary  success  in  my  profes- 
sion, the  labors  of  which,  if  my  life  had  not  been  so 
cheered  and  exhilarated,  I  never  could  have  undergone — 
all  are  to  be  traced  to  this  trivial  cause." 

Of  the  worth  of  lady  Romilly's  mind  her  nearer  friends 
only  could  be  adequate  judges ;  but  those  who  remember 
her  in  society  will  admit  that  her  husband,  who  never 
ceased  to  be  a  passionate  lover,  has  but  little  exaggerated 
her  personal  charms.     She  was  lively,  elegant,  and  pretty. 

We  regret  that  we  have  few  traces  of  Romilly's  profes- 
sional progress,  and  none  at  all  of  his  professional  studies. 
Amidst  numerous  notices  of  his  general  reading  we  find 
little  or  no  mention  of  the  law ;  and  we  suspect,  that,  as 
sometimes  happens,  it  was  not  till  he  began  to  get  into  busi- 
ness that  he  devoted  himself  seriously  to  studies  which  to 
be  effective,  must  be  almost  exclusive.  He  himself,  we 
find,  had  a  very  modest  opinion  of  his  own  legal  acquire- 
ments :  and  there  are  many  circumstances  that  induce  us 
and  much  better  judges  than  we  can  pretend  to  be,  to  doubt 
whether  he  was  a  very  profound  lawyer ;  but  we  cannot 
doubt  that  one  who  was  able  to  attain,  and  for  so  many 
years  to  maintain,  a  position  at  the  bar,  as  high,  we  believe, 
as  any  man  ever  enjoyed,  must  have  had  not  merely  com- 
petent, but  eminent  qualifications  in  the  particular  branch 
which  he  cultivated.  We  find  that  prior — ^but  it  is  not  said 
how  long  prior— to  1813  he  was  making  80002.  or  9000iL  a 
year ;  and  we  should  not  be  surprised  to  be  told  that  for  a 
few  years  before  his  death  he  had  increased  that  income  by 
one  half. 
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In  1832  he  took  advantage  of  the  peace  of  Amiens  to 
make,  with  his  wife,  a  visit  to  Paris,  of  which  he  kept  a 
journal,  which,  though  short  and  hasty,  contains  many 
passages  creditable  to  Romilly's  taste  and  principles,  and 
some  interesting  observations  on  the  then  state  of  society. 

We  have  no  further  account  of  Romilly's  life,  either  pri- 
vate or  professional,  till  1805,  when  we  find  ^'  a  narrative" 
by  him  of  the  events  of  that  year.  He  relates  his  honor- 
able appointment  by  the  good  bishop  of  Durham  to  the 
chancellorship  of  that  diocese,  which  we  have  already 
mentioned,  and  he  gives  some  entertaining  particulars  of 
the  pompous,  and,  to  him,  vexatious  and  almost  ridiculous 
slaie — "  the  mimic  grandeur,^^  as  he  calls  it,  to  which  he 
was  condemned  during  his  annual  official  visits  to  the 
county  palatine. 

About  this  time  he  became  slightly  and  professionally 
acquainted  with  the  prince  of  Wales,  by  being  employed  in 
a  remarkable  case  in  chancery  concering  the  guardianship 
of  the  daughter  of  the  late  lord  Hugh  Seymour.  This 
young  lady  had,  from  the  death  of  her  parents,  which 
happened,  in  her  infancy,  remained  under  the  care  of  Mrs. 
Fitzherbert,  who  almost  considered  the  child  as  her  own. 
Some  part  of  the  family,  however,  were  (not  unnaturally) 
dissatisfied  with  the  child's  being  so  brought  up,  Mrs.  Fitz- 
herbert being  a  Roman  catholic,  a  circumstance  the  most 
important,  we  think,  in  the  case,  but  to  which  Romilly  in 
in  his  statement  does  not  allude :  they  proposed,  and  the 
master  to  whom  the  case  was  referred  approved  of,  the  ap- 
pointment of  lord  Euston  and  lord  Henry  Seymour,  two 
near  relatives,  as  guardians  to  the  child,  which  was,  in  fact, 
removing  her  from  Mrs.  Fitzherbert's  care.  "  The  prince, 
who  lived  at  Mrs.  Fitzherbert's  house  as  his  own,  was  ex- 
tremely anxious  to  prevent  this.  He  loved  the  child  with 
parental  afiection,  and  the  idea  of  her  being  removed  was 
as  painful  to  him  as  to  Mrs.  Fitzherbert  herself;  and  Ro- 
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milly  being  selected  to  conduct  the  appeal  to  the  chancellor 
from  the  master's  decision,  he  once  met  the  prince  and  had 
a  long  conversation  with  him,  but  solely  on  the  subject  of 
the  suit.  The  result  was  that  the  chancellor  confirmed  the 
report  of  the  master,  but  on  another  appeal  to  the  house  of 
lords,  this  division  was  reversed,  t/ie  friends  of  the  prince 
attending  in  unusual  numbers,  and  the  legal  guardianship 
was  conferred  on  lord  and  lady  Hertford,  who,  it  was 
known,  did  not  intend  to  remove  the  child  from  the  care  of 
Mrs.  Fitzherbert. 

Romilly's  conduct  of  this  cause  was  so  acceptable  to  his 
royal  highness,  that  he  pressed  him  to  accept  from  him  a 
seat  in  parliament,  which,  however,  his  desire  of  indepen- 
dence induced  him  to  refuse. 

Lord  Lansdowne  had  tpld  Romilly,  years  before,  of  some 
conversations  between  him  and  lord  Moira  (the  most  confi- 
dential friend  of  the  prince)  in  which  lord  Moira  had  stated 
that  the  prince  was  looking  about  for  some  lawyer  of  emi- 
nence, on  whose  advice  he  could  safely  rely,  and  in  whom 
he  could  place  unbounded  confidence;  and  it  is  assuredly 
not  discreditable  to  either  party  that  his  royal  highness 
should  have  selected  Romilly  for  that  station  of  confidence. 

Of  this  good  opinion  the  prince  soon  after  gave  a  still 
stronger  proof  Circumstances  concerning  the  conduct  of 
the  princess  of  Wales  had  been  forced  upon  his  royal  high- 
ness's  attention,  on  which  he  thought  it  necessary  to  have 
professional  advice ;  he  confided  the  case  to  Romilly.  We 
are  not  going  to  enter  into  that  case,  on  the  substantial  point 
of  which  there  is  now,  we  believe,  no  second  opinion.  We 
will  only  say  that  the  committing  himself  to  the  absolute 
direction  of  Romilly,  the  first  man  in  legal  eminence,  and 
second  to  none  in  integrity  and  independence,  is  an  irrefra- 
gable proof  of  the  delicacy,  sincerity,  and  good  faith  of  the 
prince. 

While  this  affair  was  in  deliberation,  the  death  of  Mr.  Pitt 
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bronght  the  whigs  into  office,  and  at  the  recommendation 
of  the  prince — without  any  previous  connexion  with  lord 
Grenville  or  Mr.  Fox — Romilly  was  made  solicitor-general. 
Here  we  fall  in  with  Romilly's  diary  of  his  parliamentary 
life.  Never  was  there,  as  we  think,  a  more  prejudiced  tis- 
sue of  special  pleading  in  the  bad  sense  of  the  word,  of  mis- 
statement, and  misrepresentation :  but  its  worst  feature  is 
the  sometimes  direct,  sometimes  sneering,  generally  unjust, 
and  always  bitter  and  ungenerous  censure  of  his  political 
opponents  which  pervades  it.  There  is  not  a  page  of  it  in 
which  we  should  not  find  matter  for  contradiction,  and  we 
think  of  refutation,  and  frequently  of  censure;  but  for  the 
reasons  given  in  the  outset  of  this  article,  we  are  unwilling 
to  enter  into  such  discussions.  We  shall  confine  ourselves 
to  a  few  observations  on  points  which  concern  Romilly  him- 
self 

Romilly  did  not  feel  the  same  objection  to  accept  a  seat  in 
parliament  from  the  ministry  as  he  had  done  in  the  case  of 
lord  Lansdowne  and  the  prince ;  and  his  distinction  was, 
we  conceive,  well  founded ;  but  not  altogether  for  the  reasons 
given  by  Romilly,  who  says  that,  if  he  should  happen  "  to 
disapprove  of  the  measures  of  the  ministers,  it  was  open  to 
him  to  resign ;  surely  in  the  other  cases  he  would  have  had, 
at  least,  the  same  option ;  or  rather,  indeed,  a  much  larger 
one,  for  a  private  member  may  retire  without  difficulty 
whenever  he  pleases,  but  a  man  in  office  has  ties  of  honor 
to  his  colleagues  and  his  party  which  might  on  many  occa- 
sions render  his  acting  on  his  individual  and  personal  feel- 
ings very  embarrassing. 

For  instance  :  in  the  very  outset,  and  in  the  same  page  in 
which  he  asserts  the  duty  of  resignation  when  he  should 
disapprove  the  measures  of  the  government,  we  have  a 
practical  example  of  his  inconsistency  on  this  important 
point.  In  the  general  formation  of  the  administration  diere 
were,  he  says,  ''  some  few  appointments  which  have  been 
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received  by  the  public  with  much  dissatisfaction,  and  none 
with  more  than  that  of  Erskine  to  the  lord  chancellor. 
The  truth  undoubtedly  is,  that  he  is  tataUy  unfit  for  the 
situation." 

What?  sir  Samuel  Romilly,  the  foremost  man  of  the  bar, 
who  had  spent  all  his  life  in  denouncing  legal  errors  and 
abuses,  and  whose  judgment  must  have  had  the  greatest 
weight  with  the  public,  acquiesces  in  and  gives  the  weight 
of  his  apparent  approbation  to  the  appointment  of  a  totaUy 
unfit  man  to  the  very  highest  of  all  judicial  stations — a  to- 
tal  unfitness  of  which  he,  Romilly,  was  of  all  men  the  most 
competent  judge— a  total  unfitness^  too,  which  was  likely  to 
be  more  mischievous  to  the  country  and  disgraceful  to  the 
administration  than  any  other  improper  appointment  could 
possibly  be,  because  other  judges  have  the  control  and  as- 
sistance of  colleagues,  but  a  chancellor  stands  alone,  and 
is,  alone  and  in  the  last  resort^  the  ultimate  arbiter  of  all 
property,  and  even,  as  keeper  of  the  king's  legal  conscience, 
of  questions  of  life  and  death.  We  are  utterly  unable  to 
discover  on  what  principle  either  of  moral,  professional,  or 
«ven  political  duty,  Romilly  could  justify  his  giving  liis 
countenance  and  cooperation  to  an  appointment  of  which 
he  thus  deeply  disapproved. 

In  Romilly's  own  parliamentary  conduct  during  the  year 
he  was  solicitor-general,  we  must  observe,  that,  except  an 
act  for  amending  one  point  of  the  bankrupt  laws  and  ano- 
ther for  making  freehold  estates  liable  as  assets  for  simple 
-contract  debts,  he  seems  to  have  made  no  public  effort  to 
effect  any  of  the  important  reforms  in  either  civil  or  crimi- 
nal law,  to  which  so  much  of  his  former  attention  had  been, 
-and  so  much  of  his  future  parliamentary  life  was,  devoted. 
We  find  that  very  soon  after  his  appointment  to  office  be 
^stated  privately  to  Mr.  Grey,  then  first  lord  of  the  admi- 
ralty, his  disapprobation  of  the  '^  enormous  and  inhuman 
severity"  of  naval  punishments.    Mr.  Grey  gave  his  rea- 
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sons  for  not  wishing  to  draw  public  attention  to  this  delicate 
subject.  The  solicitor-general  disagreed  from  those  rea- 
sons, bnt  acquiesced.  When  Mr.  Windham  introduced  his 
plan  of  military  defence,  "  he  did  not  propose  any  mitiga- 
tion "  of  the  "savage  and  inhuman  punishments  to  which 
soldiers  are  subject,  and  which  have  a  most  fatal  influence 
on  the  discipline  of  the  army  and  upon  the  character  of  the 
nation."  This  omission  the  solicitor-general  no  doubt  de- 
plored, but  he  (u^iesced.  He  stated  privately  to  lord 
Henry  Petty  the  "  most  pernicious  consequences  "  of  lotteries, 
and  proposed  their  abolition;  but  the  chancellor  of  the  ex- 
chequer could  not  part  with  that  source  of  revenue,  and  the 
solicitor-general  acquiesced.  Some  proceedings  had  been 
pending  in  the  house  of  lords  against  an  Irish  judge  of 
the  name  of  Pox — Romilly  thought  that  judge  Fox  "ought 
unquestionably  to  be  impeached  " — but  the  proceedings  were 
entirely  dropped,  and  the  solicitor-general  acquiesced.  Do 
we  blame  Romilly  for  these  acquiescences  7 — by  no  means ; 
he  may  have  been  influenced  by  many  justifiable  consid- 
erations— he  was  young  in  office — his  authority  in  the 
house  was  not  yet  established,  and  he  could  not  have  per- 
sisted in  what  might  be  thought  unseasonable  propositions, 
without  losing  the  station  by  means  of  which  he  might 
hope,  at  some  future  and  more  auspicious  time,  to  accom- 
plish his  benevolent  objects;  but  wc  would  ask  any  one 
who  has  read  this  diary,  in  what  a  tone  and  temper  he 
would  have  spoken  of  any  political  opponent  who  should 
have  been  guilty,  as  he  would  have  called  it,  of  a  similar 
suppression  of  deep  and  conscientious  feelings  on  such  mo- 
mentous subjects. 

Romilly 's  success  as  a  parliamentary  speaker  was  con- 
siderable— greater  than  he  himself  seems  to  have  supposed 
-r-and  yet  we  think  hardly  equal  to  his  merits.  His  style 
and  manner  were  rather  impressive  than  pleasing;  his  voice 
was  sonorous — ^liis  figure  was  well  proportioned — his  coun*- 
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tenance  fine,  with  somewhat  of  a  tragic  expression,  which, 
as  well  as  the  solemnity  of  his  elocution,  suited  admirably 
with  the  subjects  of  grave,  and  sometin>es  touching  inter- 
est, which  he  was  most  inclined  to  discuss.  But  on  ordin- 
ary, and  particularly  on  personal  questions,  these  quaUties 
tended  to  render  still  more  offensive — even  to  third  par- 
ties— the  habitual  bitterness  of  his  political  feelings;  he 
was  therefore  rather  a  respected,  and,  by  his  antagonists, 
dreaded  speaker,  than  an  admired  or  popular  one ;  and  be- 
like the  painter  Caravaggio — sometimes  failed  to  produce  an 
intended  effect  from  the  very  depth  of  the  colors  he  laid 
on. 

Romilly  first  sat  in  parliament  for  Queenborough,  a  gov- 
ernment seat,  for  which  he  was  reelected  at  the  whig  dis- 
solution in  November,  1806 ;  but  this,  of  course,  failed  him 
on  the  tory  dissolution  of  1807,  and  on  this  occasion  Ro- 
milly, by  his  own  account,  the  accuracy  of  which  we  can- 
not doubt,  gave  a  practical  proof  of  that  spirit  of  inde- 
pendence which  he  professed,  and  resolved  to  sacrifice  a 
large  sum  of  his  private  fortune  rather  than  be  indebted  to 
either  private  or  political  friendship  for  a  seat.  '^  This  buy- 
ing of  seats  is,"  he  says,  'detestable,  but  it  is  the  only  way 
in  which  one  in  my  situation,  who  is  resolved  to  be  an  inde- 
pendent man,  can  get  into  parliament."  Seats  were  scarce 
and  dear,  but  an  arrangement  was  made  with  the  duke 
of  Norfolk,  that  Romilly  should  stand  a  contest  for  Hors- 
ham, where  his  grace  supposed  he  had  a  predominant  in- 
terest; and  if  successful,  was  to  pay  only  the  moderate — 
as  it  was  considered — sum  of  2000/.  Romilly  was  returned 
but  ousted  on  petition ;  he  was,  however,  too  valuable  to 
his  party  to  be  lost,  and  they  contrived  to  procure  him  a 
seat  at  Wareham,  the  price  of  which  was  to  be  3000/.,  but 
as  it  was  well  known  that  he  was  to  have  paid  but  2000/. 
for  Horsham,  it  was  resolved  that  the  additional  1000/. 
should  be  contributed  from  a  fund  created  by  subscriptions 
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from  the  wealthier  members  of  the  opposition  for  such  pur- 
poses. This  would  have  laid  him  under  no  personal  obli- 
gation to  any  individual,  but  his  delicacy  took  alarm,  and 
though  he  accepted  the  seat  he  also  maintained  his  prin- 
ciple of  entire  independence  by  paying  the  whole  sum  out 
of  his  own  pocket;  this  may  be  thought  over  punctilious; 
but  it  was  noble,  and  does  him  infinite  honor. 

Though  he  joined  with  abundant  zeal  in  all  the  factious 
tactics  of  his  party  in  the  house  of  commons,  he  was  too 
proud  or  too  prudent  to  associate  himself  with  the  subordi- 
nate demagogues  out  of  doors.  In  that  short  but  furious 
frenzy  of  Mr.  Wardle  and  Mrs.  Clarke,  to  which  we  look 
back  with  wonder  and  shame,  he  had  of  course  voted  and 
spoke  against  the  duke  of  York,  and  with  so  much  of  his 
usual  temper,  that  ''he  was  told  by  several  persons  that 
after  making  such  a  speech,  he  must  give  up  all  hopes  of  be- 
ing chancellor." 

In  1811,  on  the  prospect  of  an  approaching  dissolution, 
a  knot  of  reformers,  of  which  major  Cartwright  was  leader, 
who  called  themselves  the  Middlesex  Freeholders'  Club, 
were  very  earnest  with  Romilly  to  allow  himself  to  be 
put  in  nomination  for  that  county,  they  paying  all  expenses, 
on  condition  that  he  would  sign  a  pledge  to  support  exten- 
sion of  suffrage  and  annual  parliaments  :  this  pledge,  which 
their  fundamental  resolution  had  laid  down  as  a  sine  qua 
non,  Romilly  refused  to  give ;  but  so  desirous  were  they  of 
his  services,  and  so  confident  that,  though  he  would  not 
directly  give  the  pledge,  he  would  in  fact  advocate  their 
principles,  that  they  had  recourse  to  a  droll  expedient  to 
procure  such  an  expression  of  his  sentiments  as  might  serve 
in  lieu  of  the  required  declaration :  they  accordingly  sent 
for  his  opinion  what  looked  like  an  ordinary  law  case,  with 
a  fee  of  three  guineas,  putting,  as  if  for  his  legal  advice,  the 
questions — whether,  according  to  constitutional  law,  elec- 
tive suffrage  should  not  be  coextensive  with  taxation?  and 
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whether  also,  according  to  the  same  law,  parliaments  should 
not  be  annual?  Romilly,  however,  would  not  lend  himself 
to  the  juggle ;  he  declined  to  answer  the  case,  and  returned 
the  fee. 

Shortly  after,  (in  February,  1812),  a  more  promising 
proposition  was  made  to  him  from  Bristol,  and  although  he 
refused  to  condescend  to  a  personal  canvass,  he  accepted  an 
invitation  to  a  public  dinner,  which  his  friends,  no  doubt, 
proposed  as  a  substitute.  When,  however,  the  election 
came  on  (October,  1812,)  he  found  it  indispensable  to  sub- 
mit to  a  canvass  and  all  the  other  annoyances  of  a  popular 
contest,  undoubtedly,  under  the  present  system,  the  most 
disgusting  trial  to  which  a  man  of  taste  and  honor  can  be 
exposed.  He,  however,  failed;  and  was  obliged  to  find  bis 
way  into  parliament  through  the  nomination  of  the  duke  of 
Norfolk,  for  Arundel ;  a  departure  from  his  former  princi- 
ples which  he  justifies  by  the  new  circumstance  of  an  act 
having  recently  passed  prohibiting  the  sale  of  seats.  We 
will  not  stop  to  examine  whether  this  distinction  is  very 
solid ;  we  shall  waive  that  with  many  other  controversies. 
But  there  are  one  or  two  observations  which  this  nomina- 
tion for  Arundel  forces  from  us.  It  is  rather  curious  that 
sir  Samuel  Romilly,  a  professed  parliamentary  reformer, 
should  have  sat  his  whole  life  in  nomination  seats;  but 
what  is  infinitely  more  remarkable  and  more  important,  is, 
that  every  one  of  those  venal  boroughs,  depending  on  the 
nomination  of  individual  whigs,  for  which  Romilly  actually 
sat,  Horsham,  Wareham,  Arundel,  to  which  may  be  added 
Calne  and  Tavistock,  for  which  he  was  ofiered  seats,  are 
all  preserved  by  the  reform  bill,  and  are  now  just  as  close 
nominations  and  in  the  same  identical  hands  as  before. 

In  the  latter  end  of  1813,  he  took,  as  a  yearly  tenant,  a 
country  house  called  Tanhurst,  delightfully  situated  on  the 
side  of  Leith  Hill,  in  Surrey,  where  he  henceforth  passed 
most  of  his  leisure  hours  in  a  state  of  pure  enjoyment  arid 
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tranquil  happiness,  which  he  characterizes  in  the  words  of 
the  poet,  as — 


-Theie  sacred  and  homefelt  delif  hU, 


This  sober  certainty  of  waking  bliss ; " 

and  which  were,  no  doubt,  infinitely  enhanced  to  hira  by- 
being  a  short  refuge  from  the  weary  toils  of  business  and 
the  angry  passions  of  party. 

On  the  meeting  of  parliament,  Romilly  resumed  his  oppo- 
sition with  rather  increased  bitterness,  beginning  by  sup- 
porting a  motion  made  by  Mr.  Brand  to  censure  ministers 
who  had  just  brought  a  war,  long  considered  as  hopeless, 
to  so  glorious  a  termination,  for  having  postponed  the  meet- 
ing of  parliament  so  late,  forsooth,  as  the  first  of  February. 
He  particularly  exerted  himself  against  the  alien  bill,  a 
measure  of  the  most  indispensable  necessity  both  to  the 
safety  of  this  country  and  the  peace  of  Europe :  and  more 
laudably,  but  not  we  think  very  discreetly,  in  behalf  of  the 
protestants  of  the  south  of  France,  who  were  the  objects  as 
one  party  alleged,  of  persecution,  and  according  to  the  other 
of  retaliation  from  the  Roman  Catholic  population.  Ro- 
milly says  that  he  was  exposed  on  this  last  account  to  vio- 
lent and  illiberal  attacks  from  the  government  newspapers : 
but  we  think  that  he  mistakes  the  real  object  of  these  attacks; 
those  at  least  which  we  remember  were  directed  against 
his  opposition  to  the  alien  bill,  and  not  to  his  defence  of  the 
French  protestants,  for  whom  his  interest  was  quite  natu- 
ral, and,  on  the  score  of  humanity,  creditable ;  though  it 
certainly  assumed  in  his  hands,  a  strong  party  color,  and 
was  objectionable,  on  general  principles,  as  an  undue  inter- 
ference in  the  domestic  affairs  of  another  country ;  and 
therefore,  as  lord  Castlereagh  suggested  to  him,  and  as  he 
seems  at  last  to  have  felt,  likely  to  increase  the  mischief 
and  to  be  injurious  to  the  protestants  themselves. 
VOL.  xxrv. — ^No.  XLvni.  26 
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He  also  now,  and  upon  all  other  occasions,  was  a  distin- 
guished and  powerful  friend  to  the  utter  abolition  of  the 
slave-trade  and  slavery.  The  very  name  of  slavery  is 
abhorrent  to  every  mind,  and  the  enormous  abuses  and 
crimes  to  which  the  system  was  obviously  liable,  and  which, 
in  fact,  it  did  produce,  would  naturally  affect  every  benevo- 
lent heart ;  and  we  believe  that  nothing  but  the  horrors  of 
the  insurrection  in  St.  Domingo,  the  fear  of  similar  conse- 
quences in  our  own  colonies,  and  apprehension  that  such 
imperfect  measures  of  abolition  as  were  within  our  compe- 
tency would  only  increase  the  general  sum  of  human 
misery,  could  have  rendered  the  British  legislature  so  reluc- 
tant to  make  the  experiment  The  latter  apprehension  was 
not  unfounded,  for  it  is  now  admitted  that  those  horrors 
have  been  rather  increased  than  diminished  by  the  succes- 
sive measures  which  have  been  taken  to  suppress  the  trade; 
but  it  will  be  ultimately  suppressed,  and  it  is  at  least  a 
great  consolation  that  England  has  freed  herself  from  any 
direct  participation  in  the  crime.  We  cannot,  however,  but 
think  that  the  advocates  for  abolition  did  not  always  pro- 
ceed in  the  safest  or  most  effectual  way,  and  that  it  would 
have  been  wiser  in  the  early  stages  of  the  discussions  to 
have  endeavored  to  suggest  some  means  by  which  free 
labor,  the  only  medium  between  slavery  and  the  utter  ruin 
of  the  colonies,  could  have  been  obtained.  Mankind  would 
not  be  deprived  of  so  essential  an  article  as  sugar ;  but  if 
an  innocent  mode  of  supplying  the  demand  could  have  been 
discovered,  the  slave-trade  would  assuredly  have  been  grad- 
ually extinguished  without  much  comparative  difficulty, 
and  without  any  serious  danger. 

In  May,  1817,  Romilly  received  a  singular  present  Dr. 
Parr  had,  it  seems,  the  mania  of  collecting  silver  plate,  and 
had  amassed  a  very  considerable  quantity,  of  which  he  bad 
in  his  will  bequeathed  a  dinner-service  to  Romilly.  He 
now,  however,  chose  rather  to  give  than  bequeath  it,  and 
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he  accordingly  presented  it  to  his  friend  with  a  complimen- 
tary hint  that  it  would  not  be  "  unfit  for  the  table  of  a  lord 
chancellor,  when  he  should  entertain  the  judges  or  the 
cabinet."  Romilly  accepted  it,  though  with  some  reluc- 
tance and  demur  on  account  of  the  splendor  and  value  of 
the  gift ;  but  in  a  codicil  to  his  will,  made  shortly  before  his 
death,  he  bequeathed  it  back  to  Parr ;  who  again  re-trans- 
ferred it  to  the  eldest  son  of  his  friend  in  a  generous  and 
affectionate  letter,  the  only  one  indeed  of  many  of  Parr's 
given  in  this  publication  that  we  have  been  able  to  read 
with  patience,  so  inflated  are  all  the  others  with  pedantry, 
prejudice,  pomposity,  and  party. 

In  1818,  during  his  Christmas  holidays  at  Tanhurst, 
Romilly  wrote  an  article  for  the  "  Edinburgh  Review,"  on 
one  of  Bentham's  works  then  just  published,  in  which 
"  his  principal  object  was  to  call  the  attention  of  the  public 
to  the  evils  which  he  thought  were  insuperable  from  an 
unwritten  law  like  the  common  law  of  England."  Nothing, 
we  think,  is  more  remarkable  in  Romilly's  life  than  his 
constant  and  active  enmity  to  the  law  of  England,  in  all 
its  branches  and  forms;  common,  statute,  civil,  criminal ; 
nothing  is  right ;  nothing  even  tolerable ;  all  is  confusion, 
injustice,  oppression,  absurdity  and  cruelty.  We  will  not 
enter  into  an  examination  of  the  causes  of  this  phenomenon ; 
the  subject  is  too  large,  and  would  lead  us  into  a  species  of 
personal  criticism  which  we  are  anxious  to  avoid ;  but  on 
this  particular  proposition  of  codifying  the  laws  of  England 
we  must  make  two  short  observations,  which  are,  first,  that 
we  believe  the  thing  to  be  absolutely  impossible,  unless  a 
previous  revolution  should  have  overturned  all  law;  and, 
secondly,  that  even  if  possible,  the  lapse  of  a  very  few 
years  would  defeat  the  desired  simplicity.  We  understand 
that  the  fallacy  of  the  so-much-boasted  simplicity  of  codifi- 
cation has  been  exposed  by  the  French  experiment,  where 
the  codes,  though  so  recently  formed,  are  already  encum- 
26* 
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bered  by  the  variety  of  cases  and  commentaries,  and  must 
every  day  become  more  so :  and  what  real  or  useful  differ- 
ence can  there  be  whether  a  man  turns  to  a  code  for  the 
meaning  and  effect  of  which  he  must  subsequently  hunt 
through  volumes  of  reports  and  readings,  or  whether  he 
refers  to  the  authorities  which  contain  at  once  the  code  and 
the  commentaries  ?  What  benefit  would  be  gained  if  Co- 
myn's  Digest  were  to  be  made  statute  law?  Every  effort 
ought,  no  doubt,  to  be  made  to  simplify  laws ;  but  hitherto, 
codification  has  certainly  not  produced  that  effect,  and  we 
doubt  that  it  ever  will. 

At  the  dissolution  of  parUament,  in  June,  1818,  sir  Sam- 
uel RomiUy  received  an  invitation  to  stand  for  Westminster, 
which  he  accepted,  on  the  understanding  that  no  personal 
interference  in  the  election  was  to  be  expected  from  him; 
and  after  a  long  and  violent  contest  (violent,  certainly,  on 
the  part  of  the  popular  party,  who  nearly  murdered  Ro- 
milly's  antagonist,  sir  Murray  Maxwell,)  succeeded,  the 
numbers  being  for  RomiUy,  5339 ;  Burdett,  5238;  Maxwell, 
4808;  and  for  Hunt,  a  mere  demagogue,  "  who,"  says  Ro- 
mUly,'  *'  under  every  sort  of  disgrace,  persisted  in  being  a 
candidate,"  84. 

This  success  seems  to  have  given  RomiUy  more  pleasure 
than  we  could  have  expected,  considering  either  the  general 
character  of  Westminster  elections,  or  of  this  one  in  partic- 
ular; his  own  innate  aversion  to  violence,  his  honest  impa- 
tience of  political  thraldom,  and  his  sagacious  viewof  the  ulte- 
rior objects  of  some  of  his  leading  supporters.  His  friends, 
however,  considered  it  a  great  and  '^glorious  triumph;" 
but,  whatever  were  its  value,  it  was  destined,  alas !  to  be 
his  last. 

Lady  RomiUy  had  been  lately  indisposed,  but  not  so 
much  as  to  create  any  alarm,  and  had  apparently  recov- 
ered. In  the  first  days  of  September  they  left  town  for 
their  usual  autumnal  excursion,  and  on  the  third  arrived  at 
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Cowes.  Here  lady  Romilly  suffered  a  relapse,  which  ter- 
minated fatally  on  the  29th  of  October.  Her  husband 
survived  but  for  three  days  the  wifq,  whom  he  had  loved 
with  a  devotion  to  which  her  virtues,  and  her  happy  influ- 
ence on  the  usefulness  of  his  life,  gave  her  so  just  a  claim'. 
His  anxiety  during  her  illness  preyed  upon  his  mind  and 
affected  his  health ;  and  the  shock  occasioned  by  her  death 
led  to  thatevent  which  brought  his  life  to  a  violent  close, 
cm  the  second  of  November,  1818,  in  the  sixty-second  year 
of  his  age. 

The  two  great  defects  of  character,  which  marred  the 
beauty  of  the  otherwise  blameless  and  valuable  life  of  this 
distinguished  man,  were,  his  political  bitterness,  which  was 
probably  more  a  constitutional  than  a  moral  infirmity ;  and 
his  Genevese  philosophy,  which  was  rather  the  error  of 
education  and  of  accident  than  of  his  naturally  pious  heart 
In  all  other  respects  we  willingly  offer  our  testimony, 
valeai  quantum,  to  his  great  talents,  large  acquirements, 
and  deserved  success ;  to  his  social  and  domestic  virtues ; 
to  Ins  integrity,  benevolence,  and  honor ;  and,  in  short,  to 
the  most  essential  qualities  that  constitute  the  character  of 
a  virtuous  man. 


ART.    X.— ENLARGEMENT   OF    THE   ADMIRALTY   JURISDIC- 
TION   IN   ENGLAND. 

At  length  the  long  conflict  between  the  admiralty  and 
common  law  jurisdictions,  in  England,  is  quieted  by  act  of 
parliament.  If  the  shade  of  Coke  were  to  peruse  a  statute 
which  we  have  lately  read,  he  would  assuredly  think,  or 
say,  that  the  liberties  of  the  realm  were  shipwrecked  in  this 
modern  recognition  of  the  ancient  pretensions  of  "  the  admi- 
ral."   Sergeants,  too,  and  barristers,  and  whoever  else  have 


Digitized  by 


Google 


406  English  Admiralty  Jurisdiction.  [Jan. 

been  hitherto  busied  with  prohibitions  to  that  judge,  who 
exercised  his  functions  with  the  fear  of  damages  before  his 
eyes,  must  perforce  content  themselves  with  seeing  his 
judgments  rendered  under  the  same  protection  as  that 
tv'hich  covers  all  concerned  in  the  administration  of  justice 
in  Westminster  hall.  This  is  well, — and  all  liberal  law- 
yers in  England  will  feel  that  it  is  so ;  acquiescing  in  the 
preamble  of  the  act,  that  *'  the  jurisdiction  of  the  court  of 
admiralty  of  England  may  be  in  certain  respects  advanta- 
geously extended,  and  the  practice  thereof  improved." 

Our  present  purpose  is  merely  to  notice  this  somewhat 
remarkable  fact,  and  to  lay  before  our  readers  a  brief  synop- 
sis of  the  statute  by  which  a  jurisdiction  has  been  conferred 
upon,  or  rather,  as  we  in  this  country  should  hold,  con- 
firmed to  the  high  court  of  admiralty.  The  act  is  of  the 
3  and  4  Victoria,  chap.  63,  passed  7th  August,  1840,  and 
is  entitled  **  an  act  to  improve  the  practice  and  extend  the 
jurisdiction  of  the  high  court  of  admiralty  of  England." 
The  dean  of  the  arches  is  made  an  assistant  judge  to  the 
judge  of  the  admiralty  court,  with  power  to  hear  and  decide 
causes  at  the  same  time  as  the  latter,  or  at  any  other  time, 
and  with  a  concurrent  authority;  advocates,  surrogates, 
and  proctors  of  the  court  of  arches,  are  admitted  to  practise 
in  the  admiralty  court ;  jurisdiction  is  given  over  the  claims 
of  mortgagees  of  ships,  over  all  questions  as  to  the  title  to 
or  ownership  of  any  ship  or  vessel,  or  the  proceeds  thereof 
remaining  in  the  registry,  arising  in  any  cause  of  posses- 
sion, salvage,  damage,  wages,  and  bottomry.  The  juris- 
diction and  practice  in  appeals  from  the  award  of  magis- 
trates or  commissioners,  in  cases  of  salvage,  is  amended  and 
enlarged;  and  jurisdiction  is  given  over  all  claims  and 
demands  in  the  nature  of  salvage,  for  services  rendered  to, 
or  damage  received  by  any  ship  or  sea-going  vessel,  or  in 
the  nature  of  towage,  or  for  necessaries  supplied  to  any 
foreign  ship  or  sea-going  vessel,  and  to  enforce  the  payment 
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thereof,  whether  such  ship  or  vessel  may  have  been  within 
the  body  of  a  county,  or  upon  the  high  seas,  at  the  time, 
&c.  Evidence  may  be  taken  viva  voce  in  open  court,  or 
before  a  commissioner ;  and  the  court  may  direct  issues  of 
fact  to  be  tried  by  a  jury  before  some  judge  of  the  superior 
courts  of  common  law  at  Westminster ;  and  new  trials  of 
such  an  issue  may  be  granted;  and  the  granting  or  refusing 
so  to  grant  such  an  issue  or  such  new  issue  may  be  matter 
of  appeal  to  the  queen  in  council ;  no  action  hereafter  to 
lie  against  the  judge  of  the  court  of  admiralty  for  error  in 
judgment;  and  the  judge  to  have  all  privileges  and  protec- 
tions in  the  exercise  of  his  jurisdiction,  which  by  law  ap- 
pertain to  the  judges  of  her  majesty's  superior  courts  of 
common  law,  &c.  Concurrent  jurisdiction  over  the  several 
foregoing  subject  matters  and  causes  of  action  is  retained  in 
the  courts  of  common  law. 

If  we  compare  this  outline  of  jurisdiction  with  that  held 
and  practised  in  this  country,  we  shall  find  no  material  dif- 
ference ;  and  it  affords  no  small  compliment,  in  effect,  to  the 
learning  of  our  judges,  who  have  affirmed  that  the  admi- 
ralty jurisdiction  formerly  held  in  England,  and  rightfully 
belonging  to  us,  covered  the  ground  which  parliament  have 
now  impliedly  affirmed  it  had  all  along  covered,  but  for  the 
encroachments  of  the  courts  of  law.  It  is  clear,  that  the 
act  is  not  merely  a  grant  of  jurisdiction  de  novo  ;  for  there, 
as  well  as  here,  the  whole  ground  has  been  claimed,  and 
claimed  with  the  weight  of  argument  in  its  favor.  But  for 
the  purpose  of  comparing  the  claims  made  with  those  now 
admitted,  we  present  the  outline  of  jurisdiction,  as  it  is  held 
and  practised  with  us.  We  take  the  synopsis  made  in  a 
late  work  published  in  this  country,' 

*  Admiralty  Digest,  titlt  Adminlty. 
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B.    OF  THE  PARTICULAR  SUBJECTS  OF  THE  ADMIRALTY  JUBISDICTKMI. 

I.  Maritime  Contracts  and  quasi  Contracts. 

1.  Contracts  between  part  owners  (petitory  and  posses- 

sory suits.) 

2.  Charter-parties  and  affreightments. 

3.  Bottomry  and  hypothecation. 

4.  Contracts  of  material  men. 

5.  Insurance. 

6.  Wages. 

7.  Salvage,  civil. 

8.  Salvage,  military. 

9.  Averages,  contributions  and  jettisons. 
10    Pilotage. 

11.  Ransom. 

12.  Surveys. 

II.  Maritime  Torts  and  Trespasses. 

This  outline  is  not  from  an  elementary  work,  but  is  a 
mere  synopsis  of  adjudged  cases,  in  America.  Now  of  these 
causes  of  action,  all  but  those  arising  in  insurance,  ransom 
and  suf veys,  were  before,  or  are  now  by  the  new  act,  con- 
firmed to  the  English  court  of  admiralty.  Insurance  has 
never  been  claimed  in  England,  specifically,  that  we  are 
aware  of.'  Ransom  is  no  longer  a  legal  contract  in  Eng- 
land, though  perfectly  legal  with  u»)  and  most  maritime 
nations.  Surveys,  when  made  under  the  direction  of  vice- 
admiralty  courts  in  the  colonies,  have  been  rejected  in  Eng- 
land by  the  common  law  courts,  as  to  all  conclusive  cha- 
racter; though  sir  William  Scott  always  expressed  himself 
strongly  for  their  validity  and  for  titles  acquired   under 

*  Nor  has  the  jurisdiction  over  insurance  eyer  been  affirmed  in  this  coun- 
trj,  except  in  De  Loyio  v.  Boit,  2  Oallis.  R.  898,  and  in  Peele  v.  Merchant's 
Insurance  Company,  8  Mason's  R.  27.  But  there  can  be  little  doubt,  that  H 
would  hare  been  exercised  bj  chief  justice  Marshall.  See  The  United  States 
V,  The  Little  Charles,  1  Brock.  R.  380. 
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them.'  Whether  surveys  can  now  be  considered  as  an 
incident  to  the  jurisdiction  now  conferred  in  causes  of  pos- 
session, we  can  of  course  only  conjecture.  That  contracts 
of  affreightment  and  quasi  contracts  of  average,  should  now 
come  in  under  the  head  of  "  damage;  "  the  party,  seeking 
relief  for  the  non-performance  of  the  contract,  arresting  the 
vessel  by  the  process  of  the  court,  and  the  owner  following 
him  into  the  court,  as  claimant  of  the  ship,  is  perhaps  in- 
tended ;  but  we  do  not  feel  warranted  in  inferring  it  from 
the  terms  of  the  act.  But  the  jurisdiction  given  over  the 
claims  of  mortgagees,  in  causes  of  possession,  for  supplies, 
and  protecting  the  judge  from  action,  is  a  great  step,  when 
we  look  back  upon  the  former  position  of  the  instance  court 
of  admiralty  in  England.  Lord  Stowell  once  suffered  by  a 
verdict  for  £3,000  or  £4,000,  recovered  against  him  for  hav- 
ing exceeded  what  the  courts  of  law  in  former  times  had 
held  to  be  his  jurisdiction;  and  the  government,  feeling 
bound  to  protect  this  eminent  minister  of  the  law  maritime, 
promptly  paid  the  money. 

We  shall  now  look  with  renewed  interest  to  the  proceed- 
ings of  the  court  of  admiralty  in  England.  No  jurisdiction 
is  so  fitted  to  administer  maritime  and  commercial  law, 
which  is  largely  imbued  with  a  spirit  of  equity,  and  de- 
mands an  administration  in  which  equity  powers  reside. 
In  these  "  piping  times  of  peace,"  with  which  the  world 
has  been  blest  for  a  quarter  of  a  century,  we  have  heard  little 
from  that  court,  save  a  few  judgments — few  and  far  be- 
tween— on  the  interesting  and  important  and  always  well 
debated  questions,  which  have  heretofore  come  before  it 
Dr.  Haggard  has  not  given  us  an  entire  volume  for  the  last 
five  years,  or  more ;  though  his  reports,  when  they  do  come, 
are  full  of  learned  and  able  arguments  and  judgments, 
which  command  high  consideration  with  our  admiralty 
courts.  G.  T.  c. 

>  The  Gratitudine,  3  Rob.  Adm.  R.  !K9.    The  Fanny  and  Elmira,  Edw. 
Adm.  R.  118.    The  Warrior,  2  Doda.  Adm.  R.  888. 
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JURISPRUDENCR 


I— DIGEST  OF  ENGLISH  CASES. 

COMMON  LAW. 

Selections  from  B  Adolphut  &,  Ellis,  Part  4  ;  9  Same,  Part  2 ;  6  Bingham's 
New  Cases,  Part2;  7  Scott,  Part  5  ;  5  Meeson  6l  Webby,  Part  4  ;  7 Dow- 
ling's  P.  C.  Part  5 ;  2  Moody  &,  Robinson,  Part  2  ;  9  Carrington  &  Payne, 
Parti. 

ACCOUNT  STATED.  A  member  of  a  banking  company  wrote 
to  the  manager  of  it,  respecting  a  mistake  which  had  been  made 
in  not  debiting  his  account  and  crediting  the  bank  for  the  pay- 
ment of  the  several  calls  due  from  him,  and  added,  '^  Please 
debit  me  with  the  amount  of  the  calls  due  on  my  200  shares. 
I  think  it  will  be  500/.  the  second  call  on  the  first  hundred 
shares  ;  and  lOOOZ.  on  the  two  calls  on  the  second  hundred 
shares  ;  and  advise  me  in  a  private  letter.  Your  bank  shall  be 
credited  here  upon  that  date.^^  To  this  letter  no  answer  was 
sent :  Held,  not  sufficient  evidence  of  an  account  stated. 
Hughes  V.  Thorpe,  5  M.  &  W.  656. 

2.  A  promise  by  the  drawer  to  pay  the  indorsee  and  holder  of 
bills  overdue,  is  evidence  on  an  account  stated,  in  an  action  by 
the  indorsee  against  the  drawee.  Oliver  v.  Dovatt,  2  M.  6e 
Rob.  230. 

ACTION  ON  THE  CASE.  The  plaintiff  declared  that  he  re- 
tained the  defendant  to  print  a  work,  and  delivered  paper  to 
him  for  that  purpose ;  that  the  defendant  accepted  the  retainer. 
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and  it  became  his  duty  to  use  due  diligence  in  the  printing,  but 
that  he  neglected  the  business  of  his  retainer,  and  proceeded 
with  the  printing  in  a  dilatory  manner  ;  and  further  disregarded 
his  duty  and  retainer  in  this,  that  instead  of  using  the  said  pa- 
per in  the  printing  of  the  plaintiflPs  work,  he  wrongfully  pledged 
it  to  raise  money  for  purposes  of  his  own  :  Held,  that  the  de- 
claration was  properly  conceived  in  case.  Smith  v.  White,  6 
Bing.  N.  C.  218. 
ARBITRATION.  (Award,  when  sufficiently  certain— Bank- 
ruptcy of  party  to  reference.)  The  defendant  having  agreed  to 
buy  of  the  plaintiff  certain  property,  for  which  he  was  to  pay  an 
annuity  and  a  large  sum  by  instalments,  a  verdict  for  10,000/. 
was  taken  in  an  action  for  default  of  payment,  subject  to  a  re- 
ference of  the  cause  and  ail  matters  in  difference ;  3500/.  to  be 
paid  by  the  defendant  to  the  arbitrator,  to  be  by  him  paid  to  the 
plaintiff,  if  found  due  in  the  action,  and  the  arbitrator  to  order 
what  should  be  done  by  the  parties.  The  arbitrator  directed 
that  the  defendant  should  pay,  in  addition  to  the  3500/.,  a  gross 
sum,  including  the  value  of  the  annuity,  without  distinguishing 
how  much  in  respect  of  the  matters  in  difference,  and  how  much 
m  respect  of  the  cause  ;  but  ordered  a  verdict  on  all  the  issues 
to  be  entered  for  plaintiff :  Held,  a  valid  award  as  against  the 
defendant  :  Held,  also,  that  an  act  of  bankruptcy  committed  by 
the  defendant  before  the  award,  on  which  a  fiat  was  issued  the 
day  after  the  publication  of  the  award,  was  no  ground  for  set- 
ting it  aside.     Taylor  v.  Shuttleworth,  6.  Bing.  N.  C.  277. 

2.  (Award,  setting  aside.)  An  arbitrator,  to  whom  a  cause  had 
been  referred,  found  all  the  issues  (one  of  which  was  an  issue 
on  a  set  off)  in  favor  of  the  plaintiff,  and  assessed  general  da- 
mages on  such  finding  ;  he  ordered  a  certain  sum  and  costs  to 
be  paid  on  a  Sunday,  and  before  the  defendant  could  have  an 
opportunity  of  moving  to  set  aside  the  award  :  Held,  that  these 
were  no  grounds  for  setting  aside  the  award.  Hohdell  v.  MiU 
ler,  6  Bing.  N.  C.  292. 

3.  (Authority  of  arbitrator.)  Where,  by  the  terms  of  the  order 
of  reference,  an  arbitrator  is  to  be  at  liberty  to  raise  any  point 
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of  law  for  the  opinion  of  the  Court,  he  is  not  hound  to  do  so  ; 
such  a  clause  is  only  an  enabling  one,  and  not  compulsory. 
Wood  V.  Holham,  5  M.  <b  W.  674. 

4.  (Appointment  of  umpire  ;  Interference  of  umpire^  whenjusiif' 
able,)  An  appointment  of  an  umpire  hy  two  arbitrators  under 
a  power  to  appoint  before  "  entering  on  the  cause  of  the  mat- 
ters in  difference,"  is  good,  though  the  arbitrators  have,  before 
such  appointment,  enlarged  the  time.  If  one  of  the  arbitrators 
insist  upon  producing  further  evidence,  and  the  other  refuse  to 
allow  it  to  be  done,  this  is  a  sufficient  '^  disagreement  '^  between 
the  arbitrators  to  authorize  the  interference  of  the  umpire. 
Cudliffy.  Walters,  2  M.  &  Rob.  233. 

ARSON.  Proof  that  the  floor  of  a  room  in  a  house  "was 
scorched  ;  that  it  was  charred  in  a  trifling  way  ;  it  had  been  at 
a  red  heat,  but  not  in  a  blaze.^'  SemblCy  a  sufficient  burning  to 
support  an  indictment  for  arson.   Reg,  v.  Parker j  9  C.  &  P.  45. 

ASSUMPSIT.  {Statement  of  consideration,)  The  declaratioQ 
alleged  that  the  defendant,  an  attorney,  had  been  guilty  of  neg- 
ligence, and  that  the  plaintiff  was  in  consequence  compelled  to 
pay  14Z.  costs;  and  that  in  consideration  of  the  premises,  the 
defendant  promised  to  pay  the  plaintiff  72.,  half  of  those  costs : 
Held,  that  the  declaration  alleged  no  sufficient  consideration  as 
moving  from  the  plaintiff  to  the  defendant.  Smart  v.  CkeH,  7 
D.  P.  C.  781. 

BILL  OF  LADING.  (Delivery  of)  A,  by  letter,  requested  B 
to  purchase  for  him  150  bales,  of  cotton  :  the  letter  contained 
the  following  terms  : — "  Upon  executing  the  above  and  forward- 
ing a  bill  of  lading,  I  will  accept  your  draft  at  sixty  days^  sight 
after  the  receipt  of  the  bill  of  lading :  "  Held,  that  B  was  bound 
to  deliver  the  bill  of  lading  as  soon  after  its  arrival  aa  he  conve- 
niently could,  without  reference  to  the  arrival  or  unloading  of 
the  cargo.     Barker  v.  Taylor,  5  M.  &  W.  527. 

BILLS  AND  NOTES.  (Proof  of  dale  of  Hll)  In.  the  absence 
of  evidence  to  the  contrary,  a  bill  of  exchange  must  be  taken  to 
have  been  issued  at  the  time  it  bears  date.  And  where  an  in- 
dorsement bore  no  date,  held,  that  it  was  properly  left  to  the 


Digitized  by 


Google 


1841.]     Digest  of  English  Cases — Common  Law.         413 

jury  to  determioe  from  the  circumstances  attendiDg  the  transfer 
of  the  bill,  the  time  at  which  the  indorsement  was  made.  ( 1 
M.  &  Rob.  341 ;  5B.  &  Adol.  902  ;  2  M.  &  W.  739,853  ;4  M. 
&  W.  57.)   Anderson  v.  Weston,  6  Bing.  296. 

2.  (AUeration  of  hill — Pleading.)  Assumpsit  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange.  Plea,  that  before 
the  bill  became  due,  and  whilst  it  was  '^  in  full  force  and  effect,^' 
the  date  of  it  was  altered  by  the  drawer,  whereby  it  became 
void  :  Held,  that  the  plea  was  bad,  because  it  did  not  allege 
the  alteration  to  have  been  made  af\er  acceptance.  Langton  v. 
Lazarus,  5  M.  &  W.  629. 

3.  (What  is  a  Ml  of  exchange.)  A  note,  written  by  a  creditor, 
at  the  foot  of  an  account,  requesting  the  debtor  to  pay  that  ac- 
count to  A  B,and  which  the  creditor  delivered  to  A  B  for  the 
purpose  of  getting  in  the  money  for  the  creditor,  is  not  a  bill  of 
exchange,  or  order  for  payment  of  money  within  the  Stamp 
Act.     Norris  v.  Solomon,  2  M.  &  Rob.  266. 

BOND.  {Liability  of  surety  on,  tohen  discharged.)  Debt  on  bond 
against  a  surety.  The  condition  recited,  that  the  chancellor, 
masters,  and  scholars  of  the  university  of  Cambridge  had  ap- 
pointed B.,  C.  &  J.  their  agents  for  the  sale  of  books  printed  at 
their  press  in  the  university,  and  that  the  defendant  had  offered 
to  enter  into  a  bond  with  them  as  a  surety  ;  and  it  was  condi- 
tioned, that  if  the  said  B.,  C.  &  J.,  and  the  survivors  and  survi- 
vor of  them,  and  such  other  person  and  persons  as  should  or 
might  at  any  time  or  times  thereafter,  in  partnership  with  them 
or  any  or  either  of  them,  act  as  agent  or  agents  of  the  said 
chancellor,  &c.  or  their  successors,  for  the  sale  of  books  as 
aforesaid,  did  and  should  duly  account  to  the  said  chancellor, 
6ic.,  and  their  successors,  for  all  books  delivered  or  sent  to  them 
or  any  or  either  of  them  for  sab  as  aforesaid,  and  should  pay 
all  moneys  which  should  become  payable  to  the  said  chancellor, 
&c.  in  respect  of  such  sale,  then  the  obligation  to  be  void,  &c. : 
Held,  that  by  the  retirement  of  J.  from  the  partnership  of  B., 
C.  &  J.,  the  defendant,  as  their  surety,  was  discharged  from  all 
further  liability  on  this  bond.  University  of  Cambridge  v. 
Baldwin,  5  M.  <k  W.  580. 
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CHARTER-PARTY.  {Construction  of .)  Under  a  charter-party, 
the  defendant's  ship  was  to  proceed  from  London  to  Bombay, 
and  there  discharge  her  cargo ;  and  then  load  a  cai^,  with 
which  she  was  to  proceed  direct  to  London,  the  merchant  to 
have  the  privilege  of  sending  the  ship  to  Calcutta  from  Bombay, 
on  paying  for  the  extra  time  occupied  thereby.  If  the  ship  re- 
turned from  Bombay  direct  to  London,  the  merchant  was  to  have 
the  power  of  sending  her  to  one  part  of  the  Malabar  coast  to  re- 
ceive cargo,  paying  for  the  extra  time  ;  Held,  that  the  defend- 
ants, after  discharging  at  Bombay,  were  not  bound  to  take  on 
board  a  cargo  there  for  Calcutta.  Cockhum  v.  Wright^  6  Bing. 
N.  C.  223. 

COINING.  (Joint  uttering,)  Where  one  of  two  persons  in  com- 
pany utters  counterfeit  coin,  and  other  counterfeit  coin  is  found 
on  the  other  person,  they  are  jointly  guilty  of  the  aggravated 
offence  under  2  W.  4,  c.  34,  s.  7,  if  acting  in  concert,  and  both 
knowing  of  the  possession.    Reg,  v.  Crerrish^  2  M.  &  Rob.  219. 

CONTRACT.  {For  delivery  of  goods  to  arrive  by  a  particular 
ship.)  The  defendants,  by  their  broker,  entered  into  a  con- 
tract for  the  sale  to  the  plaintiffs  ''  of  50  tons  of  palm  oil,  to  ar- 
rive by  the  Mansfield,  &c.  &c.  In  case  of  non-arrival,  or  the 
vessels  not  having  so  muchinaAer  delivery  of  former  contracts, 
this  contract  to  be  void."  At  the  time  this  contract  was  entered 
intO)  the  defendants  had  several  vessels  on  the  coast  of  Africa 
for  the  purpose  of  obtaining  palm  oil,  and  amongst  others  the 
Mansfield  and  the  Watt.  After  the  date  of  the  contract,  the 
Mansfield  was  loaded  with  315  tons  of  palm  oil,  and  sailed  home- 
wards. On  her  arrival  at  Cameroons,  the  defendants'  agent  or- 
dered the  captain  of  the  Mansfield  to  transship  part  of  her  cargo 
to  the  Watt,  which  was  the  larger  vessel.  This  transshipment 
was  accordingly  made  bona  fide  and  without  fraud,  for  the  pur- 
(>ose  of  enabling  the  Watt'  to  proceed  home  with  a  full  cargo. 
The  Watt  proceeded  on  her  voyage,  and  arrived  at  Liverpool  on 
the  8th  of  April,  1838,  and  the  Mansfield  on  the  20th  of  May  fol- 
lowing. The  Mansfield,  on  her  arrival,  had  on  board  235  tons 
of  palm  oil,  but  the  contracts  made  previously  to  the  above  coq- 
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(ract  amounted  to  228  tons,  leaving  only  7  tons  applicable  to 
this  contract,  which  were  delivered  by  the  defendants  to  the 
plaintiffs  :  Held,  in  an  action  for  the  non-delivery  of  the  oil,  first, 
that  the  arrival  of  the  oil  in  the  Mansfield  was  a  condition  pre- 
cedent, and  that  the  plaintiffs  were  not  entitled  to  the  oil  brought 
by  the  Watt.  Secondly,  that  the  contract  for  the  50  tons  was 
entire,  and  that  the  plaintiffs  were  not  entitled  to  the  7  tons 
brought  by  the  Mansfield  over  what  was  required  to  satisfy  for- 
mer  contracts.     Lovati  v.  Hamilton^  5  M.  dc  W.  339. 

CX)VENANT.  ( To  repair,)  A  covenant  by  a  lessee  to  put  pre- 
mises into  "  habitable  repair,^^  binds  him  to  put  them  into  such 
a  state  as  that  they  may  be  occupied,  not  only  with  safety  but 
with  reasonable  comfort,  for  the  purposes  for  which  they  are 
taken.     Belcher  v.  M'Inioehy  2  M.  &  Rob.  186. 

DEED.  (Atiesiation^  evidence  of.)  The  alleged  attesting  witness 
to  a  deed  proved  that  the  signature  was  his  handwriting  ;  that 
he  had  no  recollection  of  the  transaction,  but  that  he  should  not 
have  signed  the  attestation  if  he  had  not  seen  the  deed  executed  : 
Held  sufficient.     Doe  d.  Counsell^  v.  Caperlon^  9  C.  &  P.  112. 

DEVISE.  ( What  words  carry  a  power  to  executors^  and  what 
an  interest.)  A  testator,  possessed  of  real  and  personal  property, 
desired  his  executors,  out  of  such  moneys  of  his  as  might  come 
to  their  hands,  to  purchase  two  annuities  for  W.  and  her  child- 
ren ;  with  regard  to  the  rest  of  bis  property,  of  what  kind  soever, 
he  desired,  his  executors,  afler  payment  of  his  debts,  to  pay  and 
make  over  the  whole  to  his  daughter  M.,  the  wife  of  B.,  and  to 
the  children  of  his  daughter  afler  her  decease  :  Held,  that  the 
executors  took  a  power  to  settle  the  freehold  property  upon  the 
daughter  for  life,  with  remainder  after  her  decease  to  her  child- 
ren and  their  heirs.     Knocker  v.  Bunhury^  6  Bing.  N.  C.  306. 

EMBEZZLEMENT.  A  was  employed  as  a  town  traveller  and 
collector,  to  go  round  and  take  orders  from  customers,  and  enter 
them  in  the  books,  and  receive  the  money  for  the  goods  supplied 
on  them,  but  had  no  authority  to  take  or  direct  the  delivery  of 
goods  from  the  shop.  A  customer  ordered  of  A  two  articles, 
of  which  he  entered  one  only  in  the  order  book  ;  but  the  prose- 
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culor'8  carman  delivered  both  to  the  customer.  The  prosecutor 
made  out  an  invoice  for  the  first  article,  amounting  to  6s.  6<2., 
and  B  entered  the  other  at  the  bottom  asAs.  6d.;  A  received 
of  the  customer  th^  whole  II5.,  but  accounted  only  for  the  6f. 
6d. :  Held,  that  the  offence  committed  was  not  embezzlement, 
but  larceny.  Reg.  v.  Wilson,  9  C.  &  P.  27. 
EVIDENCE.  {Secondary  evidence.)  The  non-production  of  a 
document,  afler  notice,  does  not  entitle  the  opposite  party  to 
prove  it  by  the  productipn  of  the  copy  of  a  copy  of  the  docu- 
ment :  the  first  copy  ought  to  be  produced.  Everingham  v. 
Roundell,  2  M.  &  Rob.  138. 

2.  (Notice  to  produce  ;  Secondary  evidence ;  DecUxration  of  exe- 
cutor.) A  document  deposited  in  a  court  of  equity,  by  a  party 
to  a  suit  there,  and  scheduled  in  his  answer,  but  which  remains 
with  an  oflicer  of  that  court,  after  an  order  to  deliver  it  to  the 
party,  is  sufficiently  in  the  control  and  power  of  such  party  to 
let  in  secondary  evidence,  after  notice  to  produce,  and  non-pro- 
duction thereof  by  the  party. 

In  an  action  by  a  special  administrator,  under  stat  38  Geo.  3, 
c.  87,  the  declarations  of  the  executor  named  in  the  will,  made 
by  him  while  he  was  the  acting  executor,  are  not  admissible 
against  the  plaintiff.     Rush  v.  Peacock,  2  M.  &  Rob.  162. 

3.  {Notice  to  produce.)  In  an  action  for  work  and  labor,  a  no- 
tice to  produce  ^^  all  accounts  relating  to  the  matters  in  ques- 
tion in  this  cause,^'  is  sufficient  to  let  in  secondary  evidence  of 
an  amount  of  work  done,  given  by  the  plaintiff  to  the  xlefendant, 
without  specifying  it  by  date  or  otherwise.  Rogers  v.  Custance, 
2.  M.  &  Rob.  179. 

4.  ( Contradicting  witness.)  Where  a  witness  in  cross-examina- 
tion denies  having  used  particular  expressions  in  the  presence 
of  the  parties,  the  opposite  counsel  examining  a  person  to  con- 
tradict the  witness,  is  not  at  liberty  to  lead,  by  reading  from  his 
brief  the  words  denied ;  the  conversation  spoken  to  by  the  first 
witness  being  evidence  in  itself.  Halleit  v.  Cousens,  2  M.  6e 
W.  238. 

5.  {Declaration  of  assignee  plaintiff- — Refreshing  memory.)    The 
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declaration  of  a  party  suing  as  a  representative  of  others,  made 
before  he  became  such,  is  evidence. 

Where  a  witness  had  been  examined  before  commissioners  of 
bankrupt,  shortly  ^fier  the  act  of  bankruptcy,  semble^  that  he 
may  refer  to  the  deposition  he  then  made,  for  the  purpoee  of  re- 
freshing his  memory  as  to  the  date*  Smith  v.  Morgan^  2  M. 
^Rob.  257. 

6.  (Blind  subscribing  tritness.)  Although  the  subscribing  wit- 
ness to  an  instrument  has  become  blind,  the  instrument  cannot 
be  proved  without  calling  him.  (Ld.  Raym.  784;  1  M.  dc  Rob. 
258.)     Crank  v.  Frith,  2  M.  &  Rob.  262« 

EVIDENCE  IN  CRIMINAL  CASES.  {Evidence  in  answer  to 
alibi,)  In  answer  to  an  alibi  set  np  on  a  trial  for  felony,  the 
prosecutor  may  show  the  circumstances  under  which  the  pri- 
soner was  seen  near  the  spot  in  question,  though  those  circum- 
stances involve  the  commission  of  another  felony  by  him.  Reg, 
T   Briggs,  2  M.  &  Rob*  196. 

2.  {Depositions  of  deceased  tntness.)  The  depositions  taken  be- 
fore the  magistrates  against  a  prisoner  cannot  be  read  against 
him,  where  the  witness  has  died  since  the  examination,  unless 
the  depositions  in  cross-examination  have  been  correctly  taken, 
and  returned  to  the  Court.  Depositions  taken  in  cross-examina- 
tion, at  a  subsequent  time  to  those  in  chief,  and  not  signed  by 
the  committing  magistrate,  are  so  irregular  as  to  prevent  the 
whole  depositions  from  being  read  against  a  prisoner ;  and  this, 
although  both  are  proved  by  one  of  the  committing  magistrates 
to  have  been  actually  taken.  Reg.  v.  France,  2  M.  &  Rob.  207. 

8.  {Depositions  of  prisoner  before  coroner.)  The  voluntary  de- 
position on  oath  of  A  before  a  coroner,  upon  an  inquest  on  the 
body  of  B,  although  A  was  then  in  custody,  were  held  admissi- 
ble against  A  on  an  indictment  for  a  rape  on  B.  Reg*  v.  Owen. 
9C.  &P.  83. 

4.  {Deposition  of  prisoner  on  oath.)  Where  a  magistrate  returns 
with  the  depositions  that  a  prisoner  was  sworn  and  made  a  state- 
ment, the  statement  cannot  be  received  in  evidence  against  him, 

TOL.  XXIT.— IIO*  XLVIII.  27 
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although  a  witness  state  that  in  fact  he  was  not  sworn.  Rtg,  t. 
Pikesley,  9  C.  &  P.  124. 
FORGERY.  An  indictment  for  forging  a  receipt  in  the  following 
form :  ''  6th  Jan.  1830  ;  £16 :  15<.  ed.  For  the  High  Constable. 
James  Hughes  :^'  held  not  to  require  explanatory  averments 
(1  Mood.  C.  C.  488.)   Reg.  v.  Boardman,  2  M.  <b  Rob.  147. 

2.  {Of  bill,)  To  constitute  the  forgery  of  a  bill  of  exchange 
within  the  1  W.  4,  c.  66,  s.  4,  the  instrument  must  be  complete. 
Therefore,  forging  an  acceptance  to  an  instrument  in  the  form 
of  a  bill,  but  without  the  drawer^s  name,  is  not  within  the  sta- 
tute.    Reg.  V.  BtUterwick,  2  M.  dc  Rob.  196. 

3.  The  following  paper,  not  addressed  to  any  one,  was  held  to  be 
a  request  for  goods  within  the  1  Will.  4,  c.  66  : — ^'  Aug.  3.  39. 
One  16-in.  helmet  scoop,  one  4  qt  kettle.  Jas.  Hay  ward.'^  Reg. 
V.  Pidbrooky  9  C.  &  P.  37.  See  also  Reg.  v.  Rogers,  ib.  41. 

FRAUDS,  STATUTE  OF.  {What  sufficient  note  in  writing 
within  $.  17.)  A  memorandum  of  the  sale  of  goods  in  the  ven- 
dor's book,  signed  by  the  vendee  in  initials,  the  vendor's  name 
not  appearing  in  the  book,  is  not  a  sufficient  note  in  writing  to 
satisfy  the  statute  of  frauds ;  nor  will  the  defect  be  cured  by  a 
letter  from  the  vendee  in  which  the  vendor's  name  does  not  ap- 
pear, unless  the  letter  clearly  refers  to  the  memorandum.  (IN. 
R.  252  ;  15  East,  103 ;  6  B.  &  C.  438  ;  10  Bing.  376.)  Ja€oh 
V.  Kirk,2  M.  &  Rob.  221. 

FRAUDULENT  REPRESENTATION.  {Evidence  —  Pleads 
ings.)  The  plaintiff  was  a  carrier  and  proprietor  of  hoys  sail- 
ing from  a  wharf  belonging  to  S.,  called  "  Kent  Wharf."  The 
defendant,  a  wharfinger,  became  tenant'  to  S.  of  a  part  of  the 
wharf.  In  an  action  on  the  case  against  the  defendent  for  fraud- 
ulently representing  that  the  plaintiflPs  hoys  sailed  from  1m 
wharf,  whereby  the  plaintiff  was  deprived  of  freights,  a  conver- 
sation between  S.  and  the  defendant,  which  took  place  at  the 
time  of  the  commencement  of  the  defendant's  tenancy,  and  in 
which  the  defendant  was  informed  by  S.  that  he  did  not  let  him 
the  name  of  the  wharf,  was  received  in  evidence  (although  the 
terms  of  the  tenancy  were  contained  in  a  lease)  for  the  purpose 
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of  showing  the  defendant's  knowledge  that  S.  had  intended  to 
retain  the  exclusive  use  of  the  name  of  "  Kent  Wharf"  for  that 
portion  of  the  wharf  which  he  continued  to  occupy  :  Held,  that 
for  this  purpose  and  to  this  extent  it  was  properly  received. 

Held,  also,  that  it  was  no  ground  for  arresting  the  judgment, 
that  the  declaration  contained  no  averment  that  the  goods  were 
left  at  the  defendant's  wharf  with  express  instructions  to  forward 
them  hy  the  plaintifTs  hoy,  nor  any  allegation  of  a  specific 
fraud  or  false  pretence,  nor  any  averment  of  loss  of  freight  sus- 
tained by  the  plaintiff.     Hope  v.  West,  7  Scott,  876. 

GUARANTEE.  (When a  continuing  security,)  Debt  against 
A  on  a  joint  and  several  bond  by  A,  B,  and  C.  The  condition 
recited  an  agreement  by  the  plaintiffs,  bankers,  to  advance  mo- 
neys not  exceeding  j^OO  at  any  one  time,  to  B  on  security  ; 
and  the  bond  was  to  be  void  if  A,  B,  and  C,  or  either  of  them, 
should  pay  to  the  plaintiffs  all  such  sums,  not  exceeding  .£200, 
as  the  plaintiffs  should  advance  for  or  on  account  of  bills  from 
time  to  time  drawn  by  B  on  the  plaintiffs,  within  three  calendar 
months  after  receiving  notice  to  pay  such  sums.  Held,  that  the 
bond  was  a  continuing  security.  (3  Bing.  71.)  Held,  also,  on 
general  demurrer,  that  in  assigning  a  breach  of  the  condition, 
it  was  not  sufficient  to  aver  that  the  defendant  had  and  received 
notice  that  certain  sums  were  due  from  B,  without  averring  a 
notice  or  request  to  pay.  Batson  v.  Spearman,  9  Ad.  &  E.  298. 

HIGH  TREASON.  (Levying  war,  what  amounts  to.)  To  con- 
stitute the  treason  of  levying  war  against  the  Queen  within  the 
realm,  there  must  be  an  insurrection,  there  must  be  force  accom- 
panying that  insurrection,  and  it  must  be  for  an  object  of  a  ge- 
neral nature.  Therefore,  if  an  armed  body  enter  a  town,  their 
object  being  neither  to  take  the  town  nor  attack  the  military 
there,  but  merely  to  make  a  demonstration  to  the  magistracy  of 
the  strength  of  their  party,  to  procure  the  liberation,  or  a  miti- 
gation of  the  punishment,  of  persons  imprisoned  for  a  political 
offence,  this,  though  an  aggravated  misdemeanor,  is  not  high 
treason.     Reg.  v.  Frost,  9  C.  &  P.  129. 

2.  ( Course  of  proof  of  conspiracy.)  On  an  indictment  for  high  trea- 
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son  or  oonspiracy,  the  prosecutor  may  either  first  prove  the  con- 
spiracy, which  renders  the  acts  of  the  co-conspirators  admissible 
in  evidence,  or  he  may  prove  the  acts  of  the  different  parties, 
and  so  prove  the  conspiracy.  Therefore,  in  a  case  of  high 
treason,  where  it  appeared  that  an  armed  party  met,  which  on 
the  next  day  was  joined  by  the  prisoner,  the  counsel  for  the 
prosecution  was  allowed  to  ask  what  directions  one  of  the  party 
gave  on  the  day  of  their  meeting,  as  to  where  they  were  to  go, 
and  for  what  purpose.     Reg.  v.  Ftost^  9  C.  &  P.  149. 

INSURANCE.  {Authority  of  broker.)  A  and  B,  partners, 
were  directed  by  C  to  effect  an  insurance  on  his  life,  in  his  own 
name  or  in  the  names  of  A  and  B,  to  whom  he  was  indebted. 
They  effected  an  insurance  in  the  names  of  themselves  and  a 
third  person,  whom  they  had  taken  into  partnership  :  Held,  that 
they  had  thereby  exceeded  their  authority,  and  that  (C  never 
having  acknowledged  the  transaction)  they  could  not  recover 
from  C  the  amount  of  premiums  paid  on  the  policy.  Barron 
V.  Fitzgerald,  6  Bing.  N.  C.  201. 

2.  {Total  loss  of  part  of  goods.)  An  insurance  was  effected  on 
wheat  shipped  in  bulk,  and  valued  at  1600J.,  warranted  free 
from  average  except  general,  or  the  ship  were  stranded.  On 
the  voyage  the  ship  met  with  tempestuous  weather,  and  made 
considerable  water ;  and  in  pumping  it  out,  wheat  to  the  value 
of  about  75Z.  was  pumped  out  with  the  water  and  lost :  Held, 
that  the  plaintiffs  could  not  recover  as  for  a  total  loss  of  the 
part  so  lost.  (15  East,  599;  2  Burr.  1170;  7  Taunt  154.) 
Hills  V.  London  Assurance  Corporation,  5M.  &  W.  569. 

JOINT  STOCK  COMPANY.  {UaHHty  of  member  of.)  A 
member  of  a  joint  stock  company  is  not  liable  to  be  sued  for 
the  price  of  goods  ordered  by  the  company  to  be  made  for  them 
before  he  became  a  member,  although  such  goods  were  delivered 
afterwards.     Whitehead  v.  Barron,  2  M.  &  Rob.  248. 

JURY.  {Quaker  grand  juror — CommeneemeiU  of  imiietmenL)  If 
one  of  the  grand  jurors  be  a  Quaker,  the  indictments  ^onld 
commence,  ^*  The  jurors  for  our  Lady  the  Queen  upon  their 
oath  and  affirmation  present,^'  ^.    9  C.  {b  P.  78. 
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(Time  for  challenge  ofjvror,)  The  challoDge  of  a  juror  must  be 
before  the  oath  is  commenced.  And  the  oath  is  commenced  by 
the  juror  taking  the  book,  having  been  directed  by  the  officer  of 
the  court  to  do  so  :  but  if  the  juror  takes  the  book  without  au* 
thority,  neither  party  desiring  to  challenge  will  be  prejudiced 
thereby.     Reg.  v.  FrosU  9  C.  &  P.  137. 

LANDLORD  AND  TENANT.  (Liability  of  tenant  far  rent 
after  eviction  by  Railway  Company.)  The  defendant  was  the 
tenant  from  year  to  year  of  a  house  and  premises,  at  a  rent 
pajrable  half-yearly,  on  the  1st  April  and  Ist  October.  The 
premises  being  required  for  the  purposes  of  a  railway,  the  rail- 
way company,  in  pursuance  of  a  power  given  by  their  act  of 
parliament,  gave  the  defendant  six  months*  notice  to  quit,  which 
expired  in  the  middle  of  a  half-year,  viz.  on  the  28th  July. 
The  defendant  gave  up  possession  to  the  company  accordingly 
at  the  expiration  of  the  six  months,  without  obtaining  or  requir- 
ing compensation  for  his  interest  in  the  premises,  which  he  was 
entitled  to  under  the  act :  Held,  that  he  was  liable  for  the  rent 
of  the  half-year  ending  on  the  following  1st  October.  Wain- 
wrigkt  V.  Ramsden^  5  M.  &;  W.  602. 

LIBEL.  A  statement  in  a  newspaper,  that  a  ship,  of  which  the 
plaintiff  was  owner  and  master,  and  which  he  had  advertised  for 
a  voyage  to  the  East  Indies,  was  not  seaworthy,  and  that  Jews 
had  bought  her  to  take  out  convicts,  was  held  to  be  a  libel  on 
the  plaintiff  in  his  trade  and  business,  for  which  he  might  reco^ 
ver  damages  without  proof  of  malice  or  allegation  of  special  da- 
mage.    Ingram  v.  Lawson^  6  Btng.  N.  C.  212. 

MALICIOUS  AKREST.  (What  costs  recoverable  in.)  Incase 
for  a  malicious  arrest,  the  plaintiff  is  entitled  to  recover  costs 
incurred  in  the  former  suit,  beyond  the  taxed  costs  in  that  suit. 
Chuld  V.  Barratt,  2  M.  &  Rob.  172. 

MASTER  AND  SERVANT,  (Liabiliiy  of  master  for  negligent 
act  of  servant.)  Where  a  master  entrusts  his  servant  with  his 
carriage  for  a  given  purpose,  and  the  servant  drives  it  for  ano- 
ther purpose  of  his  own,  in  a  direction  different  from  that  ordered 
by  his  master,  axid  in  so  doing  negligently  drives  over  a  person. 


Digitized  by 


Google 


422  Jurisprudence,  [Jan. 

the   master  is  liable  for  such  negligence.     Heatk  v.  WtUon^  2 
M.  &  Rob.  180. 

MURDER.  {Poisoning — Indictment)  An  indictment  for  caus- 
ing poison  to  be  taken  by  A  B,  with  intent  to  murder  A  B,  is 
not  sustained  by  evidence  showing  that  the  poison,  although  ta- 
ken by  A  B,  was  intended  for  another  person.  Reg,  v.  Ryan^ 
2  M.  &  Rob.  213. 

2.  (OfneW'hom  child.)  If  a  child  be  killed  aAer  it  has  wholly 
come  from  the  body  of  the  mother,  but  is  still  connected  with 
her  by  means  of  the  umbilical  cord,  it  seems  that  such  killing 
would  be  murder.  (7  C.  &  P.  814.)  Reg.  r.  Reeves,  9  C.  P.  25. 

A  party  is  not  triable  for  inciting  another  to  commit  suicide.  Reg. 
V.  Leddinglon,  9  C.  &  P.  79. 

PARTNERSHIP.  {By  lohat  terms  consiituUd.)  By  an  agree- 
ment in  writing)  W.  agreed  with  E.  to  advance  him  a  sum  of 
money  for  the  purpose  of  manufacturing  and  perfecting  certain 
inventions  ;  and  it  was  agreed  that  if  the  inventions  should  be- 
come of  public  or  private  use,  W.  should  be  entitled  to  one-third 
of  the  profits  of  the  inventions.  The  agreement  contained  an 
express  promise  on  the  part  of  E.,  to  repay  the  sum  of  money 
advanced  by  W. :  Held,  in  an  action  brought  by  W.  to  recover 
the  money  thus  advanced,  that  this  agreement  did  not  constitute 
a  partnership  between  the  parties  with  respect  to  that  sura.  El- 
gie  V.  Webster,  6  M.  &  W.  518. 

PATENT.  The  grant  of  an  exclusive  license  to  use  a  patent 
does  not  invalidate  the  patent  itself,  although  the  patent  may  be 
vested  in  twelve  persons ;  and  it  is  wholly  immaterial  to  its  vali- 
dity, in  what  number  of  persons  such  a  license  is  vested,  whe- 
ther exclusive  or  not. 

Such  a  license  would  not  be  invalid,  if  the  districts  or  district 
covered  by  the  license  included  the  whole  extent  of  the  patent 
Protheroe  v.  May,  5  M.  &  W.  675. 

RAPE.  Since  the  9  Geo.  4,  c.  31,  if  there  be  penetration,  the 
offence  of  rape  is  complete,  even  though  it  appear  clearly  from 
the  evidence  that  the  prisoner  was  disturbed  before  the  comple- 
tion of  his  purpose.  (Moo.  C.  C.  R.  337,  342.)  Reg.  v.  Allen, 
9  C.  &  P.  31. 
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2.  A  boy  under  fourteen  years  old  cannot  be  convicted  of  carnally 
abusing  a  girl  under  ten  years  old,  though  it  be  proved  that  in 
fact  he  has  arrived  at  the  full  state  of  puberty.  Reg.  v.  Jordan^ 
9  C.  &P.  118. 

3.  {Evidence  of  declarations  of  prosecutrix.)  On  a  trial  for 
rape,  or  attempt  to  commit  a  rape,  the  female  assaulted  may  be 
confirmed  by  proof  that  she  recently,  af^er  the  alleged  outrage, 
made  a  complaint ;  but  the  particulars  of  what  she  said  cannot 
be  asked  in  chief  of  the  confirming  witness,  but  may  in  cross- 
examination.     Reg,  V.  Walker.  2  M.  &;  Rob.  212. 

RESTRAINT  OF  TRADE.  The  defendant  gave  a  bond  to  the 
plaintiff,  (a  coal  merchant  in  London),  by  which,  afler  reciting 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  received 
and  taken  the  defendant  into  his  service  in  the  capacity  of  town- 
traveller  and  collecting-clerk,  it  was  conditioned  (inter  alia)  that 
the  defendant  should  not,  within  two  years  after  leaving  the 
plaintiff's  service,  solicit  or  sell  to  any  customers  of  the  plaintiff; 
that  he  should  not  follow  or  be  employed  in  the  business  of  a 
coal  merchant  for  nine  months  after  he  should  have  led  the  em- 
ployment of  the  plaintiff;  and  that  he  should  not  leave  his  em- 
ployment withont  giving  a  month's  notice :  Held,  (Liord  Abin- 
ger,  C.  B.,  dissentiente),  that  this  condition  prevented  the  defen- 
dant from  setting  up  in  business  as  a  coal  merchant  on  his  own 
account,  or  being  employed  in  that  business  by  another  person, 
for  the  time  limited. 

Held  also,  on  motion  in  arrest  of  judgment,  that  the  bond  was 
void  on  the  ground  that  this  was  a  restraint  of  trade  unlimited 
in  point  of  space.  (Y.  B.  2  Hen.  5  ;  Owen,  143.)  Ward  v. 
Byrne,  5  M.  &  W.  548. 

RIGHT  OF  COMMON.  (Levancy  and  couchancy.)  A  right  of 
common  for  cattle  ^^  levant  and  couchant ''  upon  inclosed  lands, 
extends  to  such  cattle  as  the  winter  eatage  of  the  land,  together 
with  the  produce  of  it  during  the  summer,  is  capable  of  main- 
taining.    Whitelock  v.  Hutchinson,  2  M.  &  Rob.  205. 

SEDUCTION.  {Form  of  action  for.)  An  action  for  seducing 
the  daughter  and  servant  of  the  plaintiff  may  be  brought  either 
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in  trespass  for  the  direct  iojury,  per  quod  tervUium  amieit^  or  in 
case  for  the  consequential  damage.  Chamberhxin  v.  HeBle- 
wood,  5  M.  <k  W.  515 ;  7  D.  P.  C.  816. 

SHERIFF.  (Poundage.)  A  sheriff  has  no  right  to  take  pound- 
age  from  a  defendant  on  the  execution  of  a  writ  of  ca.  so, 
HayUy  v.  Backet,  5  M.  &  W.  620. 

TRESPASS.  {New  aasignmerU— Proof  of  different  trespasser.) 
In  trespass,  where  a  justification  is  pleaded,  to  which  the  plain- 
tiff new  assigns  that  the  action  is  brought  for  another  and  difier- 
ent  trespass  than  that  mentioned  in  the  plea,  and  not  guilty  is 
pleaded  to  the  new  assignment ;  if  the  plaintiff  gives  in  eyidence 
only  one  trespass,  it  is  incumbent  on  him  to  show  that  the  tres- 
pass so  given  in  evidence  is  clearly  a  different  one  from  that 
mentioned  in  the  plea.  If  the  circumstances  are  alike,  the  jury 
ought  to  consider  it  to  be  the  same.  Darby  v.  Smith,  2  Id.  & 
Rob.  184. 

2.  (Evidence  in  mitigation  ef  damagee.)  In  trespass,  a  recovery 
of  damages  against  a  co<trespasser  not  sued,  is  not  admissible 
in  mitigation  of  damages,  uoder  the  plea  of  not  guilty.  JDoy  v. 
Porter,  2  M.  &  Rob.  151. 

VENDOR  AND  PURCHASER.  (Acceptanu  of  goods— Mer- 
cantile contract,  constrtiction  of)  Assumpsit  for  the  non-deliv- 
ery of  barley.  It  was  proved  at  the  trial  that  the  defendants 
wrote  to  the  plaintiffs  offering  them  a  certain  quantity  of  ^^  good" 
barley,  upon  certain  terms :  to  which  the  plaintifis  answered, 
af\er  quoting  the  defendants'  letter,  as  follows : — ^*^  Of  which 
offer  we  accept,  expecting  you  will  give  us  fine  barley  and  full 
weight."  The  defendants,  in  reply,  slated  that  their  letter  con- 
tained no  such  expression  as  fine  barley,  and  declined  to  ship 
the  same.  Evidence  was  given  at  the  trial  that  the  terms 
'*  good"  and  '^fine"  were  terms  well  known  in  the  trade ;  and 
the  jury  found  that  there  was  a  distinction  in  the  trade  between 
"good"  and  "fine"  barley:  Held,  that  although  it  was  a 
question  fbr  the  jury  what  was  the  meaning  of  those  terms  in  a 
mercantile  sense,  yet  that,  they  having  found  what  that  meaning 
was,  it  was  for  the  court  to  determine  the  meaning  of  the  con- 
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tract ;  and  the  court  held  that  there  was  not  a  sufficient  accept- 
ance.   Hutchinson  v.  Bawker^  5  M.  &  W.  535. 

WARRANTY.  {Of  horse— What  constitutes  unsoundness,)  A 
cough)  at  the  time  of  the  sale  of  a  horse  warranted  sound,  is  an 
unsoundness  and  breach  of  warranty,  though  it  be  afterwards 
cured,  without  permanent  injury  to  the  horse.  (Bolden  v.  Brog- 
den,  2  M.  ^  Rob.  113,  contri.)  Coates  v.  Stephens,  2  M.  & 
Rob.  157. 

2.  {Same,)  Crib-biting,  which  has  not  yet  produced  disease  or 
alteration  of  structure,  is  not  an  unsoundness ;  but  is  a  vice^ 
under  a  warranty  that  a  horse  is  sound  and  free  from  vice. 
SchoUfidd  v.  Robb,  2  M.  4z;  Rob.  210. 

WILL.  {Proof  of  custody  of  old  wilL)  An  unproved  will,  more 
than  thirty  years  old,  coming  from  the  possession  of  one  of  the 
family  of  the  testator,  may  be  read  without  accounting  for  the 
subscribing  witnesses,  though  the  person  producing  it  be  not 
strictly  entitled  to  the  custody.  Doe  d.  Wildgoose,  v.  Pearcey 
2  M.  <Ss  Rob.  240. 

WITNESS.  {Commission  for  examination  of)  The  court  re- 
fused to  disallow  a  commission  for  examining  the  plaiqtiff's 
witnesses  abroad,  though  there  had  been  great  delay  on  his 
part :  but  they  referred  it  to  the  master  to  say  whether  the 
security  which  the  plaintiff  had  given  for  costs  should  not  be 
increased.    De  Rossi  v.  Polhitl,  7  Scott,  836. 

2.  {Right  to  discredit,)  Where  a  witness,  on  cross-examination, 
gives  testimony  unfavorable  to  the  party  calling  him,  and  on 
reexamination  denies  having  given  a  different  account  of  the 
matter  so  spoken  to,  the  party  calling  him  has  no  right  to  dis- 
credit him  by  showing  he  had  given  such  different  account.  (1 
M.  &  Rob.  414  ;  2  M.  &  Rob.  122.)  Holdsworth  v.  Mayor  of 
Dartmouth  2  M.  &  Rob.  153. 

3.  ( When  liable  for  disobedience  to  subptena.)  A  witness  is  not 
bound  to  obey  a  subpcena  altered  by  the  attorney,  from  the 
sittings  for  which  it  was  originally  sued  out  to  subsequent  sit- 
tings»  without  being  resealed. 

Whether  a  subpoena  has  been  served  in  reasonable  time  before 
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the  trial  in  matter  for  the  court.  Service  on  a  person  living 
close  to  the  place  of  trial,  at  half-past  11  o'clock  in  the  morn- 
ing, for  a  cause  called  on  at  2  o'clock,  is  not  in  sufficient  time. 
(1  Stra.  510;  1  Bingh.  366  ;  4  C.  <&  P.  271.)  Barber  v.  Wood, 
2  M.  &  Rob.  172. 


EQUITY. 

Selection!  from  4  Myloe  A  Craig,  part  1 ;  9  Simons,  part  3 ;  and  3  Yoonge  A 
Collyer,  part  4. 

AWARD.  {Excess  of  authority.)  Where  by  the  agreement  of 
reference,  a  certain  account  was  excluded  from  the  arbitra- 
ttion  as  a  closed  and  settled  account,  and  the  arbitrator  in  his 
award  stated  that  he  had  taken  into  consideration  certain  claims 
which  were  included  in  such  account :  Held,  that  he  must  be 
supposed  to  have  adjudicated  upon  them  by  his  award,  which 
was  therefore  void  for  excess,  as  in  the  amount  awarded  the 
excess  could  not  be  distinguished  from  the  rest.  Bowes  v. 
Femie,  M.  &  C.  150. 

2.  {Incompleteness,)  Where  an  award  on  a  reference  of  accounts 
was  objected  to  as  not  containing  any  decision  as  to  a  particular 
claim  ;  it  was  held  no  answer  to  the  objection,  that  such  claim 
was  clearly  groundless,  and  that  the  amount  awarded  would 
have  remained  the  same.     S.  C. 

BANK  OF  ENGLAND.  {Fictitious  investment.)  Where  money 
had  been  invested  by  a  bankrupt  under  a  fictitious  name,  in 
order  to  defeat  his  creditors,  the  bank  was  ordered  to  erase  such 
name,  and  insert  the  name  of  the  bankrupt.  Chreen  v.  Bank  of 
England,  Y.  &  C.  722. 

CHARGE.  {Annuity  in  lieu  of  dower,)  When  an  annuity 
given  by  will  in  lieu  of  dower  was  charged  upon  real  estate, 
which  was  also  by  the  will  made  subject  to  debts,  and  the 
income  of  the  remaining  proceeds  of  the  estate,  after  payment 
thereout  of  the  debts,  was  not  sufficient  to  pay  the  annuity : 
Held,  that  the  annuity  was  payable  out  of  the  capital  of  such 
proceeds.     Stamper  v.  Pickering,  Sim.  176. 
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CONSTRUCTION.  (Deed—ArrangemenL)  Where  a  question 
had  arisen  as  to  the  validity  of  a  power  given  to  one  of  three 
persons,  who  were  jointly  interested  in  the  capital  of  a  fund, 
subject  to  the  life  interest  of  the  donee,  (supposing  the  power 
either  to  be  void  or  not  exercised,)  and  all  concurred  together 
with  the  husband  of  the  donee  in  executing  a  deed,  whereby, 
after  reciting  to  the  effect  above  stated,  the  fund  was  assigned 
to  trustees  upon  trust  for  the  donee  for  life,  remainder  to  her 
husband  for  life,  remainder  to  the  children  as  they  should  jointly 
appoint,  or  in  default  of  appointment  in  equal  shares,  and  if  no 
children  attained  twenty*one,  then  to  the  daughter's  next  of 
kin :  Held,  that  this  deed  being  intended  only  to  meet  the  cases 
of  the  power  being  void  or  not  exercised,  did  not  prevent  the 
husband  from  taking  under  the  execution  of  the  power  which 
afterwards  turned  out  to  be  valid.  Phipson  v.  Turner^  Sim. 
227. 

2.  (Testamentary  covenant.)  A  covenant  to  settle  on  particular 
persona  all  the  covenantor's  personal  estate,  subject  only  never- 
theless and  without  prejudice  to  any  other  '^  dispositions,  quali- 
fications, or  changes ''  which  he  should  make  by  his  will  of  or 
concerning  the  same  or  any  part  thereof,  is  only  a  provision  for 
a  case  of  intestacy.  (Affirming  decision  of  V.  C.  rep.  4  Sim. 
152,  and  2  M.  ^  K.  489.)     Stocken  v.  Stocken,  M.  ^  C.  95. 

CONTEMPT.     (Waioer.)    Where  defendant  in  contempt  for 

want  of  answer  filed  his  answer,  the  taking  of  an  office  copy 

by  the  plaintiff  was  held  not  to  be  a  discharge  of  the  contempt. 

The  case  was  on  motion  by  defendant  to  dismiss  for  want  of 

prosecution.     Woodward  v.  Ttrtaine,  Sim.  801. 

COVENANT.  {Liability  of  assignee.)  Where  land  was  intended 
to  be  sold  by  lots,  on  the  sale  of  the  two  lots  first  sold  an  inden- 
ture was  executed  between  the  owner  of  the  one  part,  and  the 
two  purchasers  and  all  others  who  should  subsequently  execute 
the  indenture,  whereby  after  declaring  that  it  should  be  an  in- 
dispensable condition  of  the  sale  of  any  part  of  the  land,  that 
the  proprietors  for  the  time  being  should  observe  the  covenants 
and  restrictions  of  the  indenture,  the  parties  thereto  covenanted. 
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among  other  things,  that  dodo  of  the  proprietors  for  the  time 
heing  should  ever  use  as  an  hotel,  a  house  erected  on  any  of 
the  lots.  The  purchasers  of  two  ether  lots  aAerwards  executed 
the  deed,  and  then  sold  their  lots  the  one  to  A  the  other  to  B, 
neither  of  whom  executed  the  deed,  but  both  had  notice  of  it ; 
B  and  his  tenant  were  restrained  by  injunction  from  using  the 
house  built  on  B^s  lot  as  an  hotel  Wkalman  t.  Gibson^  Sim. 
196. 

EVIDENCE.  (SlaiemeiU  by  a  party  in  previous  suU.)  The 
rule  that  the  statements  or  depositions  of  a  party  are  conclusive 
evidence  against  himself,  will  be  qualified  by  a  reference  to  the 
circumstances  under  which  such  statements  were  made,  as  that 
it  was  not  a  suit  between  the  same  parties,  or  for  the  same  pur- 
pose, and  also  that  it  was  the  interest  of  the  party  to  make  such 
statements  in  that  suit     Totdmin  v.  Copland^  Y.  &.  C.  625. 

EXECUTORS.  {Exeentor  in  Jamaica,)  In  a  suit  by  the  exec- 
utor in  England  against  a  consignee  or  testator,  in  respect  of 
consignments  made  in  the  lifetime,  and  also  since  the  death  of 
testator,  the  executor  in  Jamaica  is  not  a  necessary  or  proper 
party.     Pringle  v.  Crooks^  Y.  &  C.  666. 

FORECLOSURE.  (Extension  of  tune  after  order  ahsohu.) 
When  the  order  for  foreclosure  absolute  had  been  obtained 
(not  drawn  up)  a  further  extension  of  time  was  granted,  on 
affidavit  that  a  person  who  had  agreed  to  lend  to  mortgagor  the 
money  due,  and  who  had  the  money  ready,  was  prevented  by 
illness  from  coming  up  as  he  had  intended  to  do  by  the  day 
fixed  for  payment  in  the  decree,  and  that  his  wife,  whom  be 
had  intended  to  send  with  the  money,  was  prevented  from 
going,  by  the  only  London  coach  being  full.  Jones  v.  CW<- 
wickcy  Sim.  904. 

FOREIGN  COURT.  (Discovery.)  The  court  will  not  give  dis- 
covery in  aid  of  a  defence  to  a  snit  in  a  foreign  court  (The 
apparently  contrary  decision  in  Crowe  v.  Del  Rio,  Treat  on 
Plead.  151,  explained.)     Bent  v.  Youmg,  Sim.  180. 

INJUNCTION.     (Award  void  ai  law.)    Where  after  an  agree- 
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meot  to  refer  to  arbitration  the  value  of  premisea  sold,  the  sub* 
missioD  not  being  made  a  rule  of  court,  the  owuer  revoked  his 
aaeent  to  the  reference,  but  the  arbitrators  nevertheless  pro- 
ceeded to  make  their  award,  and  the  owner  ^ed  a  bill  for  an 
injunction  to  restrain  the  defendants,  acting  under  powers  given 
them  by  act  of  parliament,  from  taking  possession,  but  did  not 
show  any  good  reasons  for  the  revocation  of  his  assent ;  the  in- 
junction was  refused.     Pope  v.  Lord  Duncarmon^  Sim.  177. 

2.  {Eject  of,  on  previous  writ,)  An  injunction  will  stay  the  final 
execution  of  a  writ  put  into  the  sheriff's  hands,  and  on  which 
proceedings  have  been  had  before  the  injunction  issued.  In 
this  case  the  writ  was  one  of  exigi  facias.  Woodley  v.  Bod- 
dington^  Sim.  214. 

8.  {Indirect  breach  of)  Where  the  solicitor  of  the  defendant, 
against  whom  an  injunction  had  issued,  on  being  consulted  by 
the  sheriff  (in  whose  hands  the  writ  of  the  court  of  law  had 
been  placed  before  the  issuing  of  the  injunction)  as  to  what  he 
should  do,  refused  to  give  him  any  direction,  and  the  sheriff 
then  proceeded  to  execute  the  writ :  Held,  that  this  was  a 
breach  of  the  injunction  by  the  defendant.     S.  C. 

JOINT  STCKJK  COMPANY.  {Mode  of  dissolution.)  Three 
members  of  a  joint  stock  company,  having  executed  a  deed 
assuming  to  dissolve  the  company,  filed  a  bill  on  behalf  of  them- 
selves and  all  the  other  shareholders  except  the  defendants, 
alleging  that  the  shareholders  were  very  numerous  and  that  the 
plaintifis  had  had  no  means  of  discovering  their  residences,  so 
as  to  give  them  notice  of  the  intended  dissolution,  and  praying 
that  the  company  might  be  declared  to  be  dissolved  :  Bill  held 
demurrable,  being  founded  on  a  supposed  dissolution,  which 
required  notice  to  all  shareholders.  Wheeler  v.  Van  Warty 
Sim.  19a 

2.  {Parties.)  It  was  said  by  the  lord  Chancellor,  with  reference 
to  the  frame  of  suits  on  behalf  of  joint  stock  companies,  that  it 
was  the  duty  of  the  court  to  adapt  its  course  of  proceeding  to 
the  existing  state  of  society,  (see  Mare  v.  Malachy^)  but  in  this 
case  the  objection  for  want  of  parties  was  overruled,  on  the 
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principle,  that  where  the  parties  interested  are  numerous,  and 
the  suit  is  for  the  common  benefit  of  all,  some  of  the  body  may 
sue  on  behalf  of  all.  Taylor  y.  Salmon,  M.  &  C.  134. 
8.  {Parties — Shareholder  making  adverse  cZotm.)  A  bill  may  be 
filed  by  some  members  of  a  company  on  behalf  of  themselyes 
and  all  other  members,  against  a  member  making  a  claim 
adverse  to  the  company.     S.  C. 

4.  {Public  officer.)  In  a  suit  instituted  by  a  shareholder  in  a  joint 
stock  company,  against  the  public  officer  of  such  company,  for 
a  dissolution  and  an  account,  although  the  answer  stated  that 
the  company  was  dissolved,  that  the  defendant  had  no  papers 
or  documents  in  his  possession,  but  that  some  were  in  possession 
of  the  directors,  and  also  of  the  solicitors  of  the  company : 
Held,  on  motion  for  production  of  documents,  that  the  public 
officer  still  represented  the  company,  and  the  order  for  produc- 
tion was  made  against  him.     Hall  v.  Connelly  Y.  &  C.  707. 

5.  {Restriction  on  right  to  inspect  books,)  A  clause  in  the  deed 
of  settlement,  restricting  shareholders  from  inspecting  the 
books,  does  not  defeat  their  right  to  enforce  production  in  a 
suit.     S.  C. 

LEASE.  {Expenses  of  renewal.)  Where  a  renewable  lease  was 
in  settlement,  the  expenses  of  the  renewal  were  directed  to  be 
apportioned  between  the  tenant  for  life  and  those  in  remainder, 
according  to  the  increased  value  which  the  renewal  would  give 
to  the  interest  of  each,  and  the  whole  being  raised  by  mortgage 
of  the  renewed  lease,  the  tenant  for  life  was  ordered  to  insure 
her  life  for  the  amount  of  expenses  charged  upon  her,  the 
policy  to  be  delivered  to  the  mortgagee,  and  the  premiums  as 
well  as  the  interest  of  the  debt  to  be  paid  out  of  the  rents. 
Reeves  v.  Crestoicke,  Y.  dt  C.  715. 

MISJOINDER.  {Of  party  out  of  jurisdiction.)  A  demurrer 
for  misjoinder  will  not  hold  where  the  party  alleged  to  be  im- 
properly joined  is  not  within  the  jurisdiction,  and  is  only  a  party 
by  virtue  of  the  usual  prayer  or  process  when  within  the  juris- 
diction. Qiuere,  whether  misjoinder  of  defendant  is  in  any 
case  a  ground  for  demurrer.    Pringle  v.  Crooks^  Y.  &  C.  666. 
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MAINTENANCE.  By  a  marriage  settlement,  personal  estate 
was  settled  by  father  of  wife  in  trust  for  her  for  life,  with  re- 
maindej  to  her  children  equally  as  tenants  in  common,  and  in 
default  of  a  child  attaining  a  vested  interest  in  trust  for  the  hus- 
band, with  a  direction  that  afler  the  wife's  death  the  trustees 
should  apply  the  income  at  their  discretion  for  tHe  maintenance 
and  education  of  the  children  during  their  minorities :  Held, 
that  after  the  wife's  death  the  husband,  notwithstanding  he  was 
of  sufficient  ability  to  maintain  his  children,  was  entitled  to 
require  the  whole  or  a  sufficient  part  of  the  presumptive  income 
of  the  children  to  be  applied  for  their  maintenance  and  educa* 
tion.  (Affirmed  decision  of  Vice  Chancellor,  4  Sim.  152  ;  and 
see  2  M.  &  K.  489.)     Siocken  v.  Stochen,  M.  &  C.  95. 

MORTGAGE.  (Tacking  securities.)  Where  two  estates  origi- 
nally belonging  to  the  same  person  had  been  mortgaged,  but 
the  equities  of  redemption  had  come  by  devise  to  different  par- 
ties, the  mortgagee  of  one  estate  taking  subsequent!/  to  the 
division  of  the  equities  of  redemption,  an  assignment  of  the 
other  mortgage  can  only  mako  each  security  available  for  its 
own  debt.  In  this  case  the  second  mortgage  was  made  not  by 
the  original  mortgagor,  but  by  one  who  had  by  devise  from  him 
the  estate  first  mortgaged.  Qtkere,  whether  in  such  a  case  the 
securities  might  have  been  tacked,  even  if  the  assignment  had 
been  made  before  the  equities  of  redemption  had  been  divided. 
White  V.  Hillacre,  Y.  &  C.  597. 

PARTNERSHIP.  {AccourUs  between  banking  partners.)  Where 
the  partnership  business  is  in  the  nature  of  banking,  as  the  busi- 
ness of  a  navy  agent,  and  one  partner  dies  or  retires,  the  rule 
established  in  Clayton's  case,  1  Mer.  572,  (according  to  which, 
the  new  firm  is  treated  as  a  continuation  of  the  old,  and  all 
moneys  received  are  to  be  applied  first  in  liquidation  of  the  old 
balances,)  takes  efiect  not  only  as  between  the  partners  them- 
selves, but  also  as  between  them  and  third  parties,  unless  such 
rule  have  been  expressly  waived  by  agreement  between  the 
remaining  and  incoming  partner.  Touhnin  v.  Copland^  Y.  ^ 
C.  626. 
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2.  {Liability  of  esUUe  of  deceased  partner — Statute  of  limitations.) 
The  estate  of  a  deceased  partner  is  not  discharged  from  a  part- 
nership debt,  by  the  circumstance  that  the  creditor  continues 
his  transactions  with  the  survifor  and  forbears  for  some  years 
at  the  survivor's  request  to  take  any  steps  to  enforce  payment 
of  his  debt. 

Seeus^  where  the  transactions  show  that  the  creditor  has  ac- 
cepted the  liability  of  the  survivor  in  discharge  of  the  liability 
of  the  partnership. 

The  survivor  of  two  partners  cannot  set  up  the  statute  of  lim- 
itations as  a  bar  to  a  demand  against  the  assets  of  the  deceased. 
Semble^  that  the  equity  of  a  creditor  for  an  account  against 
the  deceased  partner^s  estate  continues,  notwithstanding  the 
statute  of  limitations,  as  long  as  the  surviving  partner  continues 
liable,  and  the  equity  of  the  surviving  partner  for  contribution 
against  the  estate  of  the  deceased  partner  is  subsisting.  WkUer 
V.  Innes,  M.  &  C.  101. 

8.  (Payment  into  court)  So  long  as  the  partnership  account  are 
unsettled,  mone3rs  advanced  by  one  partner  to  the  firm,  or  drawn 
out  by  another,  are  merely  items  of  account  and  not  debts ;  and 
even  if  it  was  considered  as  a  debt,  the  court  will  not  order  It  to 
be  paid  in,  in  a  suit  for  taking  the  partnership  accounts,  to 
answer  an  alleged  but  unascertained  deBciency  of  the  partner- 
ship assets.     Richardson  v.  Bank  of  England^  M.  &  C«  165. 

PAYMENT  INTO  COURT.  Principles  on  which  the  court  has 
ordered  payment  into  court  of  money  claimed  and  admitted  to 
be  due  on  account ;  difference  in  this  respect  between  partners 
and  executors.     Richardson  v.  Bank  of  England^  M.  <Ss  C.  165. 

2.  ( Where  doubtful^  how  money  received.)  Where  a  party  ad- 
mitted the  receipt  of  money,  but  left  it  doubtful  in  what  capa- 
city he  received  it,  and  insisted  on  motion  fbr  payment  into 
court,  upon  an  objection  which  was  only  valid  upon  ooe  of  the 
two  constructions  which  his  answer  admitted  of:  he  was  ordered 
to  pay  the  money  into  court,  with  liberty  to  make  further  appli- 
cation as  to  the  character  in  which  he  received  the  money. 
Toulmin  v.  Copland^  Y.  ^  C.  643. 
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PLEADING.  {Demurrer  for  leant  of  parlies,)  Quare^  whether 
it  be  essential  to  the  validity  of  a  demurrer  for  want  of  parties, 
that  it  should  point  out  who  the  necessary  parties  not  before  the 
court  are. 

Upon  allowing  a  demurrer  for  want  of  parties,  leave  given  to 
amend  by  striking  out  that  part  of  the  bill  which  rendered  such 
parties  necessary. 

Semblcj  that  the  usual  form  is  for  leave  to  amend  hy  adding 
parties  or  oihermse^  as  plaintiff  may  he  advised.  The  Attorney 
General  v.  The  Corporation  of  Poole^  M.  &  C.  17. 

2.  {Liability  to  penalties,)  A  defendant  who  objects  to  answer 
fully  on  the  ground  of  penalties  to  which  he  might  be  exposed, 
as  where  a  gaming  transaction  is  inquired  into  by  the  bill,  roust 
specifically  set  up  by  his  answer  that  ground  of  objection.  S/o- 
man  v.  Kelly,  Y.  &;  C.  67a 

3.  {Plea,  variance  between  charge  and  interrogatory,)  The  valid- 
ity of  a  plea  roust  be  tried  with  reference  to  the  charge,  and 
not  the  interrogatory.  Accordingly,  where  the  charge  was  that 
defendant  had  felled  and  carried  away  certain  titheable  timber, 
but  the  interrogatory  was  whether  he  had  not  felled  or  taken 
away,  a  plea  that  he  had  not  felled  and  taken  away,  was  with 
some  hesitation,  held  good.     S,  C, 

4.  {Multifariousness — Entire  case,)  Where  the  case  against  one 
defendant  is  so  entire  as  to  be  incapable  of  being  prosecuted  in 
several  suits,  but  yet  another  defendant  is  a  necessary  party  in 
respect  of  a  portion  only  of  the  case,  such  other  defendant  can- 
not demur  for  multifariousness.  Attorney  General  v.  Corpora^ 
tion  of  Poole,  M.  &.  C.  17. 

POWER.  {Delegation — Interest.)  Where  a  fund  was  given  by 
will  in  trijst  for  A  for  life,  with  power  to  appmnt  among  her 
children  or  their  issues,  remainder  over  in  default  of  appoint- 
ment, and  A  appointed  a  portion  of  the  fund  to  her  daughter 
for  life,  remainder  over  as  the  daughter  should  appoint :  Held, 
that  the  last  mentioned  power  was  well  created,  being  in  the 
nature  of  an  interest,  and  therefore  within  the  terms  of  the  first 
power.  Phipson  v.  Turner,  Sim.  ^7. 
VOL.  TXJV, — ^NO.  XLvni.  28 
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2.  {T^tamentary  power  attempted  to  be  executed  by  deed.)  A 
testator  bequeathed  a  sum  of  long  annuities  to  trustees,  upon 
trust  for  his  daughter  for  life,  for  her  separate  use,  and  aAer  her 
death  upon  trust  for  such  persons  as  she  should  by  tnll  appoint 
One  of  the  trustees  purchased  of  the  daughter  and  her  husband 
the  absolute  interest  in  the  long  annuities,  and  took  an  assign- 
ment to  himself  of  the  daughter's  life  interest  in  them,  accom- 
panied by  what  purported  to  be  an  execution  by  the  same 
instrument  of  her  testamentary  power  over  the  reversion,  with 
a  covenant  by  the  daughter  and  her  husband  for  quiet  enjoy- 
ment and  for  further  assurance  :  Held,  as  against  a  purchaser 
from  the  trustee,  that  the  attempted  execution  of  the  power  bj 
the  wife  being  a  nullity,  the  transaction,  though  it  might  have 
been  valid  as  to  purchase  of  the  life  interest,  was  void  in  toto, 
the  consideration  being  entire  ;  the^wife  offered  by  her  bill  to 
repay  the  original  purchase  money.    Scott  v.  Davisy  M.  ^  C.  87. 

PRINCIPAL  AND  AGENT.  (Connivance of  principal—'Swom 
broker.)  A,  the  owner  of  certain  goods,  pledged  them  to  B,  a 
sworn  broker  of  the  city  of  London,  to  secure  advances  made 
by  the  latter ;  B  afterwards  re-pledged  them  to  C  as  his  own, 
but  in  reality  for  the  benefit  of  A,  who  was  either  privy  to  the 
transaction  at  the  time,  or  knew  of  it  shortly  afterwards ;  A 
never  informed  C  that  he  was  the  owner  of  the  goods,  but  on  C 
more  than  once  applying  to  B  for  the  money  advanced,  threaten- 
ing to  sell  the  goods  if  not  paid,  A  directed  to  B  to  write  as  on 
his  own  behalf  for  delay.  A  bill  filed  by  A  against  B  and  C  to 
restrain  a  sale  of  the  goods  by  the  latter,  offering  to  pay  B  but 
not  C  what  was  due  to  him,  was  dismissed  on  appeal,  reversing 
judgment  of  Vice  Chancellor. 

Qtuere^  whether  C  could  make  a  good  title  to  purchasers. 
Nicholson  v.  Hooper^  M.  &  C.  179. 

PRODUCTION  OF  DOCUMENTS.  (Reading  i^avit.)  A 
document  which  is  stated  by  the  bill  and  not  denied  by  the 
answer,  may  be  verified  by  afi[]davit  on  the  part  of  the  plaintiff, 
if  he  is  on  other  grounds  entitled  to  the  production.  (See  Ad- 
dis. V.  Campbell,  1  Bea.  256.)  ^  Farrer  v.  Hutehinsony  Y.  &  C. 
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2.  {Effect  of  wards  of  reference,)  Although  a  mere  reference  in 
the  answer  to  the  document  asked  for,  is  not  of  itself  a  ground 
of  production,  yet  it  was  held  otherwise  where  the  reference 
was  to  a  schedule,  which  it  was  prayed  might  he  taken  as  part 
of  the  answer.  This  was  a  case  in  which  the  document  in 
question  contained  statements  of  account  between  plaintiff  and 
defendant.     S,  C. 

3.  (Partial  compliance.)  Where  under  an  order  for  production  of 
documents  part  only  had  been  produced,  a  motion  for  produc- 
tion of  the  remaining  part  was  held  regular,  although  proceed- 
ings might  have  been  taken  as  for  a  contempt ;  and  this  part  of 
the  document  having  been  improperly  abstracted  from  the 
whole,  to  avoid  compliance  with  the  order,  the  court  was  very 
strict  in  the  construction  put  on  the  subsequent  denial  of  posses- 
sion or  custody.     <S.  C 

4.  (Fartnership  accounts.)  Where  a  surviving  partner,  who  con- 
tinued to  carry  on  the  business,  transferred  to  his  own  account 
a  certain  class  of  the  debts  due  to  the  old  firm,  charging  himself 
in  the  partnership  books  with  the  amount,  he  was  ordered  to 
produce  his  own  private  new  books,  in  order  to  ascertain  whe- 
ther he  had  not  made  a  profit  on  such  debts  by  receiving  a 
larger  interest  upon  them  than  that  which  he  paid  to  the  old 
firm. 

He  was  also  ordered  to  produce  the  books  upon  another 
ground,  namely,  to  show  whether  the  entries  made  in  them 
respecting  another  class  of  debts,  which  he  did  not  take  to, 
agreed  exactly,  as  he  swore  by  his  answer  they  did,  with  the 
entries  he  had  made  respecting  them  in  the  partnership  books. 
Toulmin  v.  Copland,  Y.  &  C.  665. 

5.  {Trial  at  common  law.)  The  plaintiff,  in  a  bill  of  discovery  in 
aid  of  an  action  at  common  law,  is  entitled  to  have  produced  at 
the  trial  at  common  law  documents  deposited  by  the  defendant 
with  his  clerk  in  court,  which  are  made  by  reference  part  of  his 
answer.     Driver  v.  Wright,  Sim.  261. 

RECITAL.     {Presumption  founded  on.)     Where  the  recital  in  a 
deed  stated  a  certain  act  to  have  been  done  by  a  party  who  ex- 
28* 
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ecuted  the  deed,  and  a  defendant  who  claimed  through  such 
party  denied  by  his  answer  that  such  act  had  ever  been  done  ; 
the  recital  was  yet  taken  to  be  true.  Whatman  y.  Cribson^  Sim. 
196. 

STATUTE  OF  LIMITATIONS.  {Ackmnoledgmtnt  of  debi- 
Devist  in  trust.)  Where  there  has  been  a  devise  in  trust  for 
payment  of  debts,  an  acknowledgment  in  writing  by  the  trustee 
or  his  agent,  is  sufficient,  under  3  &  4  Will.  4,  c.  27,  to  keep 
alive  the  debt,  as  against  the  estate  devised,  for  twenty  years 
after  such  acknowledgment  Lord  Sl  John  v.  Boughton^ 
Sim.  219. 

2.  {Adverse  possession — Tenants  in  common.)  One  moiety  of  an 
estate  being  the  absolute  property  of  a  woman,  was  upon  her 
marriage  settled  upon  her  husband,  the  other  moiety  came  to 
her  by  inheritance  during  ihe  coverture.  After  her  death,  in 
1815,  the  husband  continued  in  undisturbed  possession  of  both 
moieties  till  1835  :  Held,  that  the  right  of  the  wife^s  heir  was 
barred  by  the  stat.  3  &  4  Will.  4,  c.  27.  Exp.  HasseU,  Y.  & 
C.  617. 

TRUSTEE.  {Costs  against  trustee^  raising  grotmdiess  objec- 
tions.) In  a  clear  case  of  the  non-applicability  of  the  rule  in 
Shelly's  case,  the  limitation  being  to  the  heir  male  of  the  tenant 
for  life  and  the  heirs  of  such  heirs  male,  a  conveyance  was  de- 
creed with  costs  against  the  trustee  of  the  will,  who  set  up  a 
title  derived  from  the  tenant  for  life,  supposing  her  to  have  an 
estate  of  inheritance  by  virtue  of  the  rule,  and  also  a  clause  in 
testator^s  will,  which  was  clearly  void  for  perpetuity,  under 
which  it  was  alleged  plaintiff  had  forfeited  his  interest  WUHs 
V.  Hiscox,  M.  &  C.  197. 

2.  {Purchase  by.)  A  trustee,  who  had  purchased  the  trust  estate 
at  an  alleged  undervalue,  and  had  subsequently  made  perma- 
nent improvements,  was  ordered  to  pay  the  improved  value, 
reserving  the  question  of  his  right  to  be  repaid  for  improve- 
ments.    Williamson  v.  Scaler^  Y.  &  C.  718. 

WILL.  {Appointment — Revoc€Uion.)  Where  there  was  some 
doubt  as  to  the  validity  of  a  power,  and  a  deed  was  executed 
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by  A,  the  donee  of  the  power,  and  those  who  together  with  her 
were  interested  in  the  capital  of  the  fund,  supposing  that  the 
power  was  either  not  valid  or  not  executed,  which  deed  it  was 
held  was  intended  only  to  take  effect  on  one  of  the  two  events 
last  stated,  and  the  donee  of  the  power  then  by  will  executed 
such  power  (which  was  in  fact  valid),  and  aAer  that,  in  pursu- 
ance of  a  power  given  by  the  deed,  appointed  a  new  trustee  of 
such  deed :  Held,  that  this  appointment,  which  might  have 
reference  to  an  interest  for  life  secured  to  A  by  the  deed,  was 
not  a  revocation  of  the  appointment  by  the  will.  TUpson  v. 
Twmer^  Sim.  227. 

2.  {Canstruetion — First  cousins  or  cousins  german.)  A  bequest 
to  *'  first  cousins  or  cousins  german,^^  does  not  include  children 
of  first  cousins  or  first  cousins  once  removed.  Decision  of  the 
Vice  Chancellor  overruled.  Smtnderson  v.  Saunderson^  M.  & 
C.56. 

S.  {Construction — Demonstrative  legacy.)  A  testator,  who  had 
before  his  will  transferred  12,0002.  consols  as  a  loan,  taking  a 
mortgage  redeemable  on  re-transfer  of  the  same  amount  of 
the  same  stock,  with  interest  equal  to  the  dividends,  by  his  will 
gave  15,0002.  consols,  to  be  deemed  a  legacy  of  quantity,  and 
to  be  due  at  his  decease  as  if  the  same  were  a  specific  legacy, 
and  directed  any  deficiency  to  be  raised  out  of  his  real  estates, 
in  which  he  created  a  term  for  that  purpose.  At  the  time  of 
his  death  80002.  consols  only,  which  he  had  purchased  since 
the  date  of  his  will,  were  standing  in  his  name.  Held,  afiSurm- 
ing  the  decree  of  the  Vice  Chancellor,  that  the  12,0002.  consols, 
secured  by  the  mortgage,  was  applicable  to  the  payment  of  the 
legacy.     Collison  v.  Girhng,  M.  &  C.  63. 

4.  {Construction — Description  of  subject,)  Where  the  wife  of 
F.  S.,  as  administratrix  and  only  child  of  her  deceased  father, 
was  entitled  to  certain  shares  in  the  Nottingham  Canal,  which 
on  the  death  of  the  wifeV  father,  were  transferred  bto  the  joint 
names  of  F.  S.  and  wife  in  the  books  of  the  Canal  Company, 
and  F.  S.  bequeathed  his  ready  money  and  securities  for  money, 
*^  and  all  my  shares  in  the  Nottingham  Canal  Navigation,  and 
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Id  all  other  caoals^^^  on  certain  trusts,  and  gave  hb  wife  certain 
benefits  under  the  will :  Held,  that  the  testator,  not  having  any 
other  shares  in  the  Nottingham  Canal,  intended  to  dispose  of 
those  particular  shares  by  his  will,  and  that  his  widow  was 
bound  to  elect.     Shuttleworth  v.  Greaves^  M.  &  C.  85. 

5.  {Construction — Substitution,)  Under  a  trust  to  pay  and  apply 
all  a  testator^s  personal  estate  *'  unto  and  to  the  use  of  and 
equally  between  all  and  every  his  brothers  and  sisters,  their 
respective  executors,  administrators  and  assigns,  absolutely  and 
for  ever,^'  it  was  held  that  the  brothers  and  sisters  living  at  the 
testator's  death  were  entitled  as  a  class,  the  words  '^  executors, 
administrators  and  assigns  '*  being  descriptive  only  of  the  estate. 
S.  C. 

6.  {Same.)  Devise  of  real  and  personal  estate  to  testator^s  wife 
for  life,  and  after  her  decease  to  such  of  his  children  as  should 
be  then  living,  their  heirs,  executors,  administrators  and  assigns, 
as  tenants  in  common,  with  benefit  of  survivorship  in  case  any 
died  without  issue  under  twenty-one,  but  in  case  any  should 
happen  to  die  leaving  lawful  issue,  then  such  issue  to  take  the 
parents'  share  :  Held,  that  the  issue  of  a  child  who  died  in  the 
lifetime  of  the  wife  were  not  entitled  by  substitution.  Exp. 
Hunter,  Y.  &  C.  610. 

7.  {Construction — Words  of  recommendation.)  Testator  gave  all 
his  property  to  his  son,  his  heirs,  executors,  administrators  and 
assigns,  for  his  and  their  own  use  and  benefit,  *'  well  knowing 
that  he  would  discharge  the  trusts  the  testator  reposed  in  him, 
by  remembering  his  (the  testator's)  sons  and  daughters:" 
Held,  that  no  trust  was  created,  by  reason  of  the  vagueness  of 
the  words.     Bardstoell  v.  Bardswellj  Sim.  319. 


II.— DICfEST  OF  AMERICAN  CASES. 

Selections  from  14  Petera '■  Reports  of  cases  in  the  Supreme  Court  of  the 
United  States. 

ACTION.     {Negotiable  note.)    A  note  to  be  paid  "  in  the  oflSce 
notes  of  a  bank  "  is  not  negotiable  by  the  usage  or  custom  of 
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merchants.  Not  being  a  promiasoiy  note  by  the  law  merchant^ 
the  statute  of  Anne,  or  the  kindred  acts  of  Assembly  of  Penn- 
sylvania, it  is  not  negotiable  by  indorsement ;  and  not  being 
under  seal,  is  not  assignable  by  the  act  of  Assembly  of  Penn- 
sylvania on  that  subject,  relating  to  bonds.  No  suit  could  be 
brought  upon  it  in  the  name  of  the  endorser.  The  legal  inter- 
est in  the  instrument  continues  in  the  person  in  whose  favor 
it  has  been  drawn,  whatever  equity  another  may  have  to  claim 
the  sum  due  on  the  same ;  and  he  only  can  be  the  party  to  a 
suit  at  law  on  the  instrument.  Jrvtne,  for  the  use  of  the  Lwn' 
hermasCs  Bank  at  Warren^  v.  Lowry^  14  Peters,  293. 

2.  (By  executor.)  The  declaration  in  an  action  by  an  executor, 
for  the  recovery  of  money  received  by  the  defendant,  after  the 
decease  of  the  testator,  may  be  in  the  name  of  the  plaintiff,  as 
executor,  or  in  his  own  name,  without  stating  that  he  is  execu- 
tor. The  distinction  is,  that  when  an  executor  sues  on  a  cause 
of  action  which  occurred  in  the  life-time  of  the  testator,  he 
must  declare  in  the  detinet^  that  is,  in  bis  representative  capa- 
city only  ;  but  when  the  cause  of  action  occurs  after  the  death 
of  the  testator,  if  the  money  when  received  will  be  assets,  the 
executor  may  declare  in  his  representative  character,  or  in 
his  own  name.  Kaiie^s  Adtn.  v.  Paul^  Ex.  Coursaultj  14  Peters, 
33. 

3.  {Place  of  payment.)  An  action  was  instituted  in  the  circuit 
court  of  Mississippi  on  a  promissory  note,  dated  at  and  payable 
in  New  York.  The  declaration  omitted  to  state  the  place  at 
which  the  note  was  payable,  and  that  a  demand  of  payment  had 
been  made  at  that  place.  Held,  that  to  maintain  an  action 
against  the  drawer  or  indorser  of  a  promissory  note  or  bill  of 
exchange,  payable  at  a  particular  place,  it  is  not  necessary  to 
aver  in  the  declaration,  that  the  note  when  due  was  presented 
at  the  place  of  payment,  and  was  not  paid ;  but  the  place  of 
payment  is  a  material  part  of  the  description  of  the  note,  and 
must  be  set  out  in  the  declaration.  Covington  v.  Comstock^  14 
Peters,  43. 

BOUNDARIES  OF  STATES.     {Rules  in  controversies  concern- 
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ing,)  In  a  case  in  which  sovereign  states,  of  the  United  States, 
are  litigating  a  question  of  boundary  between  them,  in  the  su- 
preme court  of  the  United  States,  the  court  have  decided  that 
the  rules  and  practice  of  the  court  of  chancery  should,  subsitan- 
tially,  govern  in  conducting  the  suit  to  a  final  close.  The  State 
of  Rhode  Island  v.  The  State  of  Massachusetts,  14  Peters, 
210. 

2,  (Same,)  In  a  controversy  where  two  sovereiga  states  are  con- 
testing the  boundary  between  them,  it  is  the  duty  of  the  court 
to  mould  the  rules  of  chancery  practice  and  pleading  in  such  a 
manner  as  to  bring  the  case  to  a  final  hearing  on  its  merits.  It 
is  too  important  in  its  character,  and  the  interests  concerned  too 
great,  to  1>e  decided  upon  the  mere  technical  principles  of  chan- 
cery pleadings.     lb, 

8.  {Same.)  The  state  of  Rhode  Island,  in  a  bill  against  the  state 
of  Massachusetts,  for  the  settlement  of  the  boundary  between 
the  states,  had  set  forth  certain  facts  on  which  she  relied  in  sup- 
port of  the  claim  for  the  decision  of  the  supreme  court,  that  the 
boundary  claimed  by  the  state  of  Massachusetts  was  not  the  true 
line  of  division  between  the  states,  according  to  their  respective 
charters.  To  this  bill  the  state  of  Massachusetts  pot  in  a  plea 
and  answer,  which  the  counsel  for  the  state  of  Rhode  Island 
deemed  to  be  insufiicient.  On  a  question  whether  the  plea  and 
answer  were  insufficient,  the  court  held  :  that  as,  if  the  court 
proceeded  to  decide  the  case  upon  the  plea,  it  must  assume, 
without  any  proof  on  either  side,  that  the  facts  stated  in  the  plea 
are  correctly  stated,  and  incorrectly  set  forth  in  the  bill,  then  it 
would  be  deciding  the  case  upon  such  an  issue  as  would  strike 
out  the  very  gist  of  the  complainant's  case,  and  exclude  the  facts 
upon  which  the  whole  equity  is  founded,  if  the  complainant  has 
any.  The  court  held  :  that  it  would  be  unjust  to  the  complain- 
ant not  to  give  an  opportunity  of  being  heard  according  to  the 
real  state  of  the  case  between  the  parties :  and  to  shut  out  from 
consideration  the  many  facts  on  which  he  relies  to  maintain  bis 
suit.     lb, 

4.  {Same,)    The  plea  of  the  state  of  Massachusetts,  after  setting 
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forth  various  proceediDgs  which  preceded  and  followed  the 
execution  of  certain  agreements  with  Rhode  Island,  conducing 
to  show  the  ohligatory  and  conclusive  effect  of  those  agreements 
upon  both  states,  as  an  accord  and  compromise  of  a  disputed 
right,  proceeded  to  aver  that  Massachusetts  had  occupied  and 
exercised  jurisdiction  and  sovereignty,  according  to  the  agree- 
ment, to  this  present  time  ;  and  then  sets  up  as  a  defence,  that 
the  state  of  Massachusetts  had  occupied  and  exercised  jurisdic- 
tion over  the  territory  from  that  time  up  to  the  present.  The 
defendants  then  plead  the  agreements  of  1710  and  1718,  and 
unmolested  possession  from  that  time,  in  bar  to  the  whole  bill 
of  the  complainant.  The  court  held,  that  this  plea  is  two-fold  : 
1.  An  accord  and  compromise  of  a  disputed  right.  2.  Prescrip- 
tion, or  an  unmolested  possession  from  the  time  of  the  agree- 
ment. These  two  defences  are  entirely  distinct  and  separated  ; 
and  depend  upon  different  principles.  Here  are  two  defences 
in  the  same  plea,  contrary  to  the  established  rules  of  pleading. 
The  accord  and  compromise,  and  the  title  by  prescription, 
united  in  this  plea,  render  it  multifarious ;  and  it  ought  to  be 
overruled  on  this  account.  lb. 
CASES  CERTIFIED  FROM  THE  CIRCUIT  COURT  TO 
THE  SUPREME  COURT.  {Division  of  opinion.)  Action 
in  the  district  court  of  the  United  States  for  the  southern  district 
of  New  York,  by  the  United  States  against  the  defendant,  for  a 
penalty  under  the  act  of  1838,  **  to  provide  for  the  better  secu- 
rity of  the  lives  of  passengers  on  board  of  vessels  propelled  in 
whole  or  in  part  by  steam."  A  verdict  was  rendered  for  the 
United  States,  and  without  a  judgment  on  the  verdict,  the  case 
was,  by  consent,  removed  to  the  circuit  court  of  the  United 
States.  In  the  circuit  court  certain  questions  were  presented 
on  the  argument,  and  a  statement  was  made  of  those  questions, 
and  they  were  certified,  pro  forma^  at  the  request  of  the  coun- 
sel for  the  parties,  to  the  supreme  court,  for  their  decision.  No 
difference  of  opinion  was  actually  expressed  by  the  judges  of 
the  circuit  court.  By  the  court :  ^'  The  judgment  or  other  pro- 
ceedings on  the  verdict  ought  to  have  been  entered  in  the  dis- 
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trict  court ;  and  it  was  altogether  irregular  to  transfer  the  pro- 
ceedings in  that  condition  to  the  circuit  court^^  The  case  was 
remanded  to  the  circuit  court  The  Untied  Stales  v.  SamMtl  B, 
StofUy  14  Peters,  524. 

2.  {Same.)  In  some  cases,  where  the  point  arising  is  one  of  im- 
portance, the  judges  of  the  circuit  court  have  sometimes,  by 
consent,  certified  the  point  to  the  supreme  court,  as  upon  a  divi- 
sion of  opinion ;  when  in  truth  they  both  rather  seriously  doubted, 
than  differed  about  it.  Those  must  be  cases  sanctioned  by  the 
judgment  of  one  of  the  judges  of  the  supreme  court,  in  his  cir- 
cuit,   lb, 

CHANCERY  AND  CHANCERY  PRACTICE.  {S^)ec^  per^ 
farmance,)  A  decree  for  a  specific  performance  of  a  contract 
to  sell  lands,  refused,  because  a  definite  and  certain  contract 
was  not  made  ;  and  because  the  party  who  claimed  the  perform- 
ance had  failed  to  make  it  definite  and  certain  on  his  part,  by 
neglecting  to  communicate  by  the  return  of  the  mail  conveyiag 
to  him  the  proposition  of  the  vendor,  his  acceptance  of  the  terms 
offered.     Carr  v.  Duval  and  another^  14  Peters,  77. 

2.  (Same,)  If  it  be  doubtful  whether  agreement  has  been  con- 
cluded, or  is  a  mere  negotiation,  chancery  will  not  decree  a 
specific  performance.     lb. 

3.  (Party  to  injunction,)  A  bill  for  an  injunction  was  filed,  alleg- 
ing that  the  parties  who  had  obtained  a  judgment  at  law  for  the 
amount  of  a  bill  of  exchange,  of  which  the  complainant  was  indor- 
ser,  had  before  the  suit  was  instituted  obtained  payment  of  the 
bill  from  a  subsequent  indorser,  out  of  funds  of  the  drawers  of 
the  bill  obtained  by  the  subsequent  indorser,  from  one  of  the 
drawers.  It  was  held,  that  it  was  not  necessary  to  make  the 
subsequent  indorser,  who  was  alleged  to  have  made  the  pay 
ment,  a  party  to  the  injunction  bill.  Atkins  v.  Dick  and  Com- 
pany^ 14  Peters,  1 14. 

4.  (Practice.)  By  a  rule  of  the  supreme  court,  the  practice  of 
the  English  courts  of  chancery  is  the  practice  in  the  courts  of 
equity  of  the  United  States.  In  England  the  party  who  puts  in 
a  plea,  which  is  the  subject  of  discussion,  has  the  right  to  begin 
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and  conclude  the  argument  The  same  rule  should  prevail  in 
the  courts  of  the  United  States^  in  chancery  cases.  The  State 
of  Rhode  Island  v.  The  Stale  of  MassachusetU,  14  Peters,  210. 

5.  {Rules  of  pleading  in  practice  heMoeen  states,)  In  ordinary 
cases  between  individuals,  the  court  of  chancery  has  always 
exercised  an  equitable  discretion  in  relation  to  its  rules  of  plead- 
ing, whenever  it  has  been  found  necessary  to  do  so  for  the  pur- 
poses of  justice.  In  a  case  in  which  two  sovereign  states  are 
contestug  a  question  of  boundary,  the  roost  liberal  principles  of 
practice  and  plead'mg  ought,  unquestionably,  to  be  adopted,  in 
order  to  enable  both  parties  to  present  their  respective  claims 
in  their  full  strength.  If  a  plea  put  in  by  the  defendant  may 
in  any  degree  embarrass  the  complainant  in  bringing  oUt  the 
proofs  of  his  claim,  on  which  he  relies,  the  case  ought  not  to 
be  disposed  of  on  sgch  an  issue.  Undoubtedly,  the  defendant 
must  have  the  full  benefit  of  the  defence  which  the  plea  dis- 
closes, but,  at  the  same  time,  the  proceedings  ought  to  b3  so 
ordered  as  to  give  the  complainant  a  full  hearing  on  the  whole 
of  his  case.     lb, 

6.  {Proceedings  upon  plea.)  According  to  the  rules  of  pleading 
in  the  chancery  courts,  if  the  plea  is  unexceptionable  in  its  form 
and  character,  the  complainant  must  either  set  it  down  for  argu- 
ment, or  he  must  reply  to  it,  and  put  in  issue  the  facts  relied  on 
in  the  plea.  If  he  elects  to  proceed  in  the  manner  first  men- 
tioned, and  sets  down  the  plea  for  argument,  he  then  admits  the 
truth  of  all  the  facts  stated  in  the  plea,  and  merely  denies  their 
sufficiency  in  point  of  law  to  prevent  the  recovery.  If,  on  the 
other  hand,  he  replies  to  the  plea,  and  denies  the  truth  of  the 
facts  therein  stated,  he  admits  that  if  the  particular  facts  stated 
in  the  plea  are  true,  they  are  then  sufficient  in  law  to  bar  bis 
recovery  :  and  if  they  are  proved  to  be  true,  the  bill  must  be 
dismissed,  without  a  reference  to  the  equity  arising  from  any 
other  facts  stated  in  the  bill.     lb, 

7.  {Same.)  If  a  plea  upon  argument  is  ruled  to  be  sufficient  in 
law  to  bar  the  recovery  of  the  complainant,  the  court  of  chan- 
cery would,  according  to  its  uniform  practice,  allow  him  to 
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amend,  and  put  in  issue,  by  a  proper  replication,  the  truth  of  the 
facts  stated  in  the  plea.  But  in  either  case  the  controversy 
would  turn  altogether  upon  the  facts  stated  in  the  plea,  if  the 
plea  is  permitted  to  stand.  It  is  the  strict  and  technical  cha- 
racter of  those  rules  of  pleading,  and  the  danger  of  injustice 
oAen  arising  from  them,  which  has  given  rise  to  the  equitable 
discretion  always  exercised  by  the  courtsof  chancery  in  relation 
to  pleas.  In  many  cases,  when  they  are  not  overruled,  the 
court  will  not  permit  them  to  have  the  full  effect  of  a  plea ;  and 
will,  in  some  cases,  leave  to  the  defendant  the  benefit  of  it  at 
the  hearing  :  and,  in  others,  will  order  it  to  stand  for  an  answer, 
as,  in  the  judgment  of  the  court,  may  best  subserve  the  purposes 
of  justice.     lb. 

8.  {Same.)  The  state  of  Rhode  Island,  in  a  bill  against  the  state 
of  Massachusetts,  for  the  settlement  of  the  boundary  between 
the  states,  had  set  forth  certain  facts  on  which  she  relied  in 
support  of  her  claim  for  the  decision  of  the  supreme  court,  that 
the  boundary  claimed  by  the  state  of  Massachusetts  was  not  the 
true  line  of  division  between  the  states,  according  to  their  re- 
spective charters.  To  this  bill,  the  state  of  Massachusetts  put 
in  a  plea  and  answer,  which  the  counsel  for  the  state  of  Rhode 
Island  deemed  to  be  insufficient.  On  a  question,  whether  the 
plea  and  answer  were  insufficent,  the  court  held,  that  as,  if  the 
court  proceeded  to  decide  the  case  upon  the  plea,  it  must  assume 
without  any  proof  on  either  side,  that  the  foots  stated  in  the  plea 
are  correctly  stated,  and  incorrectly  set  forth  in  the  bill,  then  it 
would  be  deciding  the  case  upon  such  an  issue  as  would  strike 
out  the  very  gist  of  the  complainant^s  case,  and  exclude  the  facts 
upon  which  the  whole  equity  is  founded,  if  the  complainant  has 
any.     lb. 

9.  (Defence  in  plea,)  It  is  a  general  rule,  that  a  plea  ought  not 
to  contain  more  defences  than  one.  Various  facts  can  never 
be  pleaded  in  one  plea ;  unless  they  are  all  conducive  to  the 
single  point  on  which  the  defendant  means  to  rest  his  defence. 
lb, 

CHARGE  BY  THE  COURT  TO  THE  JURY.    The  grantor 
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in  the  deed  was  David  Carrick  Buchanan ;  and  he  declares  in 
it  that  he  is  the  same  person  who  was  formerly  David  Bucha- 
nan. The  circuit  court  were  required  to  charge  the  jury,  that 
it  was  necessary  to  convince  the  jury,  by  proofs  in  court,  that 
David  Carrick  Buchanan  is  the  same  person  as  the  grantor 
named  in  the  patent,  David  Buchanan ;  and  that  the  statement 
by  the  grantor  was  no  proof  to  establish  the  fact.  The  circuit 
court  instructed  the  jury  that  they  must  be  satisfied  from  the 
deed  and  other  documents,  and  the  circumstances  of  the  case, 
that  the  grantor  in  the  deed  is  the  same  person  to  whom  the 
patent  was  issued :  and  they  declared  their  opinion  that  such 
was  the  fact  By  the  court :  the  principle  is  well  established, 
that  a  court  may  give  their  opinion  on  the  evidence  to  the  jury, 
being  careful  to  distinguish  between  matters  of  law  and  matters 
of  opinion,  in  regard  to  the  fact.  When  a  matter  of  law  is 
given  by  the  court  to  the  jury,  it  should  be  considered  by  the 
court  as  conclusive ;  but  a  mere  matter  of  opinion  as  to  the 
facts,  will  only  have  such  an  influence  on  the  jury  as  they  may 
think  it  entitled  to.  Crames  and  another  v.  The  Lessee  of  Dunn^ 
14  Peters,  322. 
CHESAPEAKE  AND  OfflO  CANAL  COMPANY.  {Obliga- 
tion of  contracts.)  The  legislatures  of  Virginia  and  Maryland 
authorized  the  surrender  of  the  charter  granted  by  those  states 
to  the  Potomac  company  to  be  made  to  the  Chesapeake  and 
Ohio  canal  company,  the  stockholders  of  the  Potomac  company 
assenting  to  the  same.  A  provision  was  made  in  the  acts  au- 
thorizing the  surrender,  for  the  payment  of  a  certain  amount  of 
the  debts  of  the  Potomac  company  by  the  Chesapeake  and  Ohio 
canal  company,  a  list  of  those  debts  to  be  made  out,  and  certi- 
fied by  the  Potomac  company.  By  the  court :  This  assignment 
does  not  impair  the  obligation  of  the  contract  of  the  Potomac 
company  with  any  one  of  his  creditors,  nor  place  him  in  a  worse 
situation  in  regard  to  his  demand.  The  means  of  payment 
possessed  by  the  old  company  are  carefully  preserved,  and, 
indeed,  guaranteed  by  the  new  corporation  :  and  if  the  fact  can 
be  estaUtshed  that  some  bona  fide  creditors  of  the  Potomac 
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company  were  unprovided  for  in  the  new  charter,  and  have, 
consequently,  no  redress  against  the  Chesapeake  and  Ohio  canal 
company,  it  does  not  follow  that  they  are  without  remedy. 
Smith  V.  Hie  Chesapeake  and  Ohio  Canal  Company^  14  Peters, 
45. 

CIRCUIT  COURTS  OF  THE  UNITED  STATES.  {Praetict 
in,)  The  mode  of  conducting  trials,  the  order  of  introduciog 
evidence,  and  the  times  when  it  b  to  he  introduced,  are  properly 
matters  belonging  to  the  practice  of  the  circuit  courts,  with 
rwhich  the  supreme  court  ought  not  to  interfere  :  unless  it  shall 
choose  to  prescribe  some  fixed  general  rules  on  the  subject, 
under  the  authority  of  the  act  of  congress.  The  circuit  courts 
possess  this  discretion  in  as  ample  a  manner  as  other  judicial 
tribunals.  The  Philadelphia  and  Trenton  Rail  Road  Cow^fOMf 
V.  Stimpson^  14  Peters,  448. 

CONSTITUTION  OF  THE  UNITED  STATES.  (FourOi  artu 
cle  of.)  The  fourth  article  of  the  constitution  of  the  United 
States,  which  declares  that ''  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state,*'  cannot,  by  any  just  construction  of 
its  words,  be  held  to  embrace  an  alleged  error  in  a  decree  of  a 
state  court,  asserted  to  be  in  collision  with  a  prior  decision  of 
the  same  court,  in  the  same  case.  Mitehell  v.  Lenox,  14  Pe- 
ters, 49. 

CONSTITUTIONALITY  OF  STATE  LAWS.  {Contracts,) 
The  plaintiffs,  merchants  of  New  York,  instituted  a  suit  in  the 
circuit  court  of  Alabama,  against  the  adminbtrators  of  the  drawer 
of  a  note,  dated  in  New  York,  and  payable  in  New  York.  The 
act  of  the  assembly  of  Alabama  provides,  that  the  estate  of  a 
deceased  person,  which  is  declared  to  be  insolvent,  shall  be  dis- 
tributed by  the  executors  or  administrators,  according  to  the 
provisions  of  the  statute,  among  the  creditors  ;  and  that  no  suit 
or  action  shall  be  commenced  or  sustained  against  any  executor 
or  administrator,  after  the  estate  of  the  deceased  has  been  rep- 
resented as  insolvent,  except  in  certain  cases  not  of  the  descrip- 
tion of  that  on  which  this  suit  was  instituted.     Held,  that  the 
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insolveDcy  of  the  estate,  judicially  declared  under  the  statute  of 
Alabama,  is  not  sufficient  in  law  to  abate  a  suit  instituted  in  the 
circuit  court  of  the  United  States,  by  a  citizen  of  another  state, 
against  the  representative  of  a  citizen  of  Alabama.  Suydam 
and  another  v.  Broadnax^  14  Peters,  67. 

2.  {Same.)  The  exceptions  in  the  sixth  section  of  the  law  of 
Alabama,  in  favor  of  debts  contracted  out  of  the  state,  prevent 
the  application  of  the  statute,  or  its  operation,  in  a  case  of  a 
debt  originating  in  and  contracted  by  the  deceased  out  of  the 
state  of  Alabama.     lb. 

3.  (Senile.)  A  sovereign  state,  and  one  of  the  states  of  this  union, 
if  the  latter  were  not  restrained  by  constitutional  prohibitions, 
might,  in  virtue  of  sovereignty,  act  upon  the  contracts  of  its  citi- 
zens, wherever  made,  and  discharge  them,  by  denying  the  right 
of  action  upon  them  in  its  own  courts ;  but  the  validity  of  such 
contracts  as  were  made  out  of  the  sovereignty  or  state,  would 
exist  and  continue  everywhere  else,  according  to  the  lex  loci 
contractus.     lb. 

CONSTRUCTION  OF  STATUTES.  {Literal  meaning.)  It  is 
undoubtedly  the  duty  of  the  court  to  ascertain  the  meaning  of 
the  legislature,  from  the  words  used  in  the  statute,  and  the  sub- 
ject matter  to  which  it  relates :  and  to  restrain  its  operations 
within  narrower  limits  than  its  words  import,  if  the  court  are 
satisfied  that  the  literal  meaning  of  its  words  would  extend  to 
cases,  which  the  legislature  never  designed  to  include  in  it. 
Lessee  of  Brewer  v.  Blougher^  14  Peters,  178. 

2.  {Penal.)  In  expounding  a  penal  statute,  the  court,  certainly, 
will  not  extend  it  beyond  the  plain  meaning  of  its  words ;  for  it 
has  been  long  and  well  settled  that  such  statutes  must  be  con- 
strued strictly.  Yet  the  evident  intention  of  the  legislature 
ought  not  to  be  defeated  by  a  forced  and  overstrict  construction. 
The  United  States  v.  Morris,  14  Peters,  464. 

CONSTRUCTION  OF  STATUTES  OF  THE  UNITED 
STATES.  {Jail  limits.)  Action  on  a  bond  to  the  United 
States  for  the  liberty  of  the  jail  yard  of  Portland,  in  the  state  of 
Maine.      The  condition  of  the  bond  was,  that  J.  K.  and  fi.  K. 
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should  ''  cootioue  true  prisoaera  in  the  custody  of  the  jailor, 
within  the  limits  of  the  jail  yard."  It  was  agreed  by  the  coun- 
sel for  the  plaintiff  and  defendants,  that  J.  K.  and  B.  K.  had  re- 
mained within  ^^  the  limits  of  the  jail  yard,"  as  established  un- 
der the  laws  of  1787,  of  Massachusetts,  then  prevailing  in 
Maine ;  the  limits  of  the  jail  yard  having,  in  October,  17dd, 
been  extended  over  the  whole  county ;  but  had  not  remained 
within  the  limits  established  on  the  29th  of  May,  1787,  and  ex- 
isting when  the  act  of  Congress  was  passed,  4th  January,  1800, 
authorizing  persons  under  process  from  the  United  States,  to 
have  ^^  the  jail  limits,"  as  established  by  the  laws  of  the  stats. 
Held,  that  the  act  of  Congress  of  19th  May,  1828,  gives  the 
debtors  imprisoned  under  executions  from  the  courts  of  the 
United  States,  at  the  suit  of  the  United  States,  the  privilege  of 
the  jail  limits  in  the  several  states,  as  they  were  fixed  by  the 
laws  of  the  several  states  at  the  date  of  that  act  The  United 
State$  V.  Knight,  14  Peters,  302. 

2.  {Same,)  Whatever  might  be  the  liability  of  the  officer  who 
took  the  bond  from  the  defendants,  if  the  jail  limits  continued 
to  be  such  as  were  establiahed  under  the  law  of  Massachusetts, 
of  1787,  the  bond  not  having  been  taken  under  that  law,  and 
the  condition  being  different  from  the  requirements  of  those  re- 
gulations ;  the  parties  to  the  bond,  the  suit  being  upon  the  bond, 
are  bound  for  nothing  whatsoever,  but  what  is  contained  in  the 
condition  ;  whether  it  be  or  be  not  conformable  with  the  law. 
lb. 

3.  (Same,)  The  statute  of  May  19th,  1828,  entitled  ''An  act 
further  to  regulate  processes  in  the  courts  of  the  United  States," 
which  proposes  only  to  regulate  the  mode  of  proceeding  in  civil 
suits,  does  not  divest  the  public  of  any  right,  does  not  violate 
any  principle  of  public  policy,  but  on  the  contrary  makes  pro- 
vision, in  accordance  with  the  policy  which  the  government  has 
indicated,  by  many  acts  of  previous  legislation,  to  conform  to 
state  laws,  in  giving  to  persons  imprisoned  undor  their  exe* 
cution,  the  privilege  of  jail  limits,  embracing  executions  at  the 
suit  of  the  United  Sutes.    lb. 
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4.  {Grant  hjf  private  act,)  The  act  of  congress  under  which 
tiUe  was  claimed,  being  a  private  act,  and  for  the  benefit  of  the 
city  of  Mobile,  and  certain  individuals  ;  it  is  fair  to  presume  it 
was  passed  with  reference  to  the  particular  claims  of  individuals, 
and  the  situation  of  the  land  embraced  in  the  law  at  the  time  it 
was  passed.  Lessee  of  Pollard's  heirs  v.  Kibhe^  14  Peters,  353. 

5.  (Same,)  A  lot  of  ground  was  granted  by  the  Spanish  govern- 
ment of  Florida,  in  1802,  to  Forbes  and  company,  in  the  city  of 
Mobile,  which  was  aflerwards  confirmed  by  the  commissioners 
of  the  United  States.  The  lot  granted  was  eighty  feet  in  front, 
and  three  hundred  and  four  feet  in  depth,  bounded  on  the  east 
by  Water  street.  This,  while  the  Spanish  government  had  pos- 
session of  the  territory,  was  known  as  '^  a  water  lot'^  In  front 
of  this  lot  was  a  lot  which,  at  the  time  of  the  grant  of  the  lot 
to  Forbes  and  company,  was  covered  by  the  water  of  the  bay 
and  river  of  Mobile,  the  high  tide  flowing  over  it;  and  it  was 
separated  from  Forbes  and  company's  lot  by  Water  street.  It 
was  afterwards,  in  part,  reclaimed  by  Lewis,  who  had  no  title  to 
it,  and  who  was  afterwards  driven  off  by  one  of  the  firm  of 
Forbes  and  company.  A  blacksmith's  shop  was  then  put  on 
the  lot  by  him ;  and  Lewis,  again,  by  proceedings  at  law,  ob- 
tained possession  of  the  blacksmith's  shop,  it  not  being  his  im- 
provement. The  improvement  was  first  made  in  1823.  The 
Spanish  governor,  in  1809,  after  the  Louisiana  treaty  of  1803, 
and  before  the  territory  west  of  the  Perdido  was  out  of  the  pos- 
session of  Spain,  granted  the  lot  in  front  of  the  lot  owned  by 
Forbes  and  company,  to  William  Pollard :  but  the  commissioners 
of  the  United  States,  appointed  after  the  territory  was  in  the  full 
possession  of  the  United  States,  refused  to  confirm  the  same,  ^'  be- 
cause of  the  want  of  improvement  and  occupancy."  In  1824,  con- 
gress passed  an  act,  the  second  section  of  which  gives  to  those 
who  have  improved  them,  the  lots  in  Mobile,  known  under  the 
Spanish  government  as  *^  water  lots ;"  except  when  the  lot  so 
improved  had  been  alienated,  and  except  lots  of  which  the  Span- 
ish government  had  made  "  new  grants,"  or  orders  of  survey, 
during  the  time  the  Spanish  government  had  ^^  power  "  to  grant 
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the  same  ;  in  which  case,  the  lot  is  to  belong  to  the  alienee  or 
the  grantee.  In  1836,  congress  passed  an  act  for  the  relief  of 
William  Pollard's  heirs,  by  which  the  lot  granted  by  the  Span- 
ish government  of  1809,  was  given  to  the  heirs,  saving  the 
rights  of  third  persons ;  and  a  patent  for  this  lot  was  issued  to 
the  heirs  of  William  Pollard,  by  the  United  States,  on  the  2d  of 
July,  1836.  Held  :  that  the  lot  lying  east  of  the  lot  granted  in 
1802,  by  the  Spanish  government,  to  Forbes  and  company,  did 
not  psiss  by  that  grant  to  Forbes  and  company  ;  that  the  act  of 
congress  of  1824,  did  not  vest  the  title  in  the  lot  east  of  the 
lot  granted  in  1802  in  Forbes  and  company  ;  and  that  the  heirs 
of  Pollard,  under  the  second  section  of  the  act  of  1824,  which 
excepted  from  the  grant  to  the  city  of  Mobile,  &c.  lots  held  un- 
der ^*'  new  grants,''  from  the  Spanish  government,  and  under  the 
act  of  congress  of  1836,  were  entitled  to  the  lot  granted  in 
1809,  by  the  Spanish  governor  to  William  Pollard.     lb, 

6.  {Same,)  The  term '^  new  grants,"  in  its  ordinary  acceptatioo, 
when  applied  to  the  same  subject  or  object,  is  the  opposite  of 
^'  old."  But  such  cannot  be  its  meaning  in  the  act  of  congress 
of  1824.  The  term  was  doubtless  used  in  relation  to  the  ex- 
isting condition  of  the  territory  in  which  such  grants  were  made. 
The  territory  had  been  ceded  to  the  United  States  by  the  Lou- 
isiana treaty ;  but,  in  consequence  of  a  dispute  with  Spain 
about  the  boundary  line,  had  remained  in  the  possession  of 
Spain.  During  this  time,  Spain  continued  to  issue  evidences  of 
titles  to  lands  within  the  territory  in  dispute.  The  term  '^  new" 
was  very  appropriately  used  as  applicable  to  grants  and  orders 
of  survey  of  this  description,  as  contradistinguished  from  those 
issued  before  the  cession.     lb, 

7.  (Same.)  The  time  when  the  Spanish  government  had  the 
"  power  "  to  grant  lands  in  the  territory,  by  every  reasonable  in- 
tendment  of  the  act  of  congress  of  1824,  must  have  been  so 
designated  with  reference  to  the  existing  state  of  the  territory, 
as  between  the  United  Slates  and  Spain  ;  the  right  to  the  terri- 
tory being  in  the  United  States,  and  the  possession  in  Spain. 
The  language,  **'  during  the  time  at  which  Spain  had  the  power 
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to  grant  the  same,^^  was,  under  such  circumstances,  very  ap- 
propriately applied  to  the  case.  It  could  with  no  propriety  have 
been  applied  to  the  case,  if  Spain  had  full  dominion  over  the 
territory,  by  the  union  of  the  right  and  the  possession  ;  and,  in 
this  view,  it  is  no  forced  interpretation  of  the  word  "  power,'* 
to  consider  it  here  used  as  importing  an  imperfect  right,  and 
distinguished  from  complete  lawful  authority.     Ih, 

8.  (Same.)  The  act  of  congress  of  25th  March,  1812,  appoint- 
ing commissioners  to  ascertain  the  titles  and  claims  to  lands  on 
the  east  side  of  the  Mississippi,  and  west  side  of  the  Perdido, 
and  falling  within  the  cession  of  France,  embraced  all  claims  of 
this  description.  It  extended  to  all  claims  by  virtue  of  any 
grant,  order  of  survey,  or  other  evidence  of  claim,  whatsoever, 
derived  from  the  French,  British,  or  Spanish  governments  ;  and 
the  reports  of  the  commissioners  show,  that  evidence  of  claims 
of  various  descriptions,  issued  by  Spanish  authority,  down  to 
1810,  come  under  their  examination.  And  the  legislation  of 
congress  shows  many  laws  passed  confirming  incomplete  titles, 
originating  aAer  the  date  of  the  treaty  between  France  and 
Spain  at  St.  Ildefonso.  Such  claims  are  certainly  not  beyond 
the  reach  of  congress  to  confirm  ;  although  it  may  require  a 
special  act  of  congress  for  that  purpose.  Such  is  the  act  of 
congress  of  2d  July,  1836,  which  confirms  the  title  of  William 
Pollard's  heirs  to  the  lot  which  is  the  subject  of  this  suit.     Ih. 

CONTRACTS.  (Relating  to  belligerent  property  covered  as  neu' 
tral.)  It  has  been  frequently  held  that  the  device  of  covering 
property  as  neutral,  when  in  truth  it  was  belligerent,  is  not  con- 
trary to  the  laws  of  war  or  of  nations.  Contracts  made  with 
underwriters  in  relation  to  property  thus  covered,  have  always 
been  enforced  in  the  courts  of  a  neutral  country,  where  the 
true  character  of  the  property,  and  the  means  taken  to  protect 
it  from  capture  have  been  fairly  represented  to  the  insurers. 
The  same  doctrine  has  always  been  held  where  false  papers 
have  been  used  to  cover  the  property,  provided  the  underwriter 
knew,  or  was  bound  to  know,  that  such  stratagems  were  always 
resorted  to  by  the  persons  engaged  in  that  trade.  If  such  means 
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may  be  used  to  prevent  capture,  there  cau  be  no  good  reason 
for  condemning  with  more  seventy  the  continuation  of  the  same 
disguise  aAer  capture,  in  order  to  prevent  the  condemnation  of 
the  property,  or  to  procure  compensation  for  it,  when  it  has  been 
lost  by  reason  of  the  capture.  Courts  of  the  capturing  nation 
would  never  enforce  contracts  of  that  description ;  but  they  have 
always  been  regarded  as  lawful  in  the  courts  of  a  neutral  coun- 
try.    De  Valengin^s  AdminUtraiors  v.  Dufy^  14  Peters,  282. 

8.  (Title  in  fee  single,)  The  bank  of  the  Metropolis  contracted 
to  deliver  a  title  in  fee  simple  to  Guttschlick,  of  a  lot  of  ground, 
and  at  the  time  of  the  contract  they  held  the  lot,  by  virtue  of  a 
sale  made  under  a  deed  of  trust,  at  which  sale  they  became  the 
purchasers  of  the  property.  The  same  lot  had,  by  a  deed  of 
trust  executed  by  the  same  person,  been  previously  conveyed 
to  another  person,  to  indemnify  an  indorser  of  his  notes,  and  it 
was  by  the  trustee,  afterwards,  and  afler  the  contract  with 
Guttschlick,  sold  and  purchased  by  another.  Held,  that  at  the 
time  of  the  contract  of  the  bank,  they  had  not  a  fee  simple  in 
the  lot  which  could  be  conveyed  to  Guttschlick.  The  Bank  of 
the  Metropolis  v.  GutUckUek,  14  Peters,  19. 

CORPORATION.  ( Contracts  by. )  A  corporation  may  be  bound 
by  contracts  not  executed  under  their  common  seal,  and  by  the 
acts  of  its  officers  in  the  course  of  their  official  duties — when, 
in  a  declaration,  it  is  avoided  that  a  bank  by  its  officers  agreed 
to  a  certain  contract,  this  averment  imports  every  thing  to  make 
the  contract  binding.  The  Bank  of  the  Metropolis  v.  6rti^* 
seMicky  14  Peters,  19 

2.  (Deed  by,)  A  paper  executed  by  the  president  and  cashier  of  a 
bank,  purporting  to  convey  a  lot  of  ground  held  by  the  bank,  is 
not  the  deed  of  the  corporation.     lb. 

8.  (Contracts  by  seals  of  officers  of)  An  acticm  of  assumpsit 
was  brought  against  the  bank  of  the  Metropolis,  on  a  contract 
under  the  seals  of  the  president  and  cashier.  Held,  that  the 
action  was  well  brought ;  and  it  makes  no  diffi^rence  in  an  ac- 
tion of  assumpsit  against  a  corporation,  whetherthe  agent  was  ap- 
pointed under  the  seal  or  not ;  or  whether  he  puts  his  own  seal  to 
A  contract,  which  he  makes  in  behalf  of  the  corporation.     Jb, 
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4.  (Aggregat&^^Citixemhip.)  The  artificial  being,  a  corporation 
aggregate,  is  not,  as  such,  a  citizen  of  the  Umted  States  ;  yet 
the  courts  of  the  United  States  will  look  beyond  the  mere  cor- 
porate character,  to  the  individuals  of  whom  it  is  composed  : 
and  if  they  were  citizens  of  a  different  state  from  the  party 
sued,  they  are  competent  to  sue  in  the  courts  of  the  United 
States ;  but  all  the  corporators  must  be  citizens  of  a  different 
state  from  the  party  sued.  The  same  principle  applies  to  the  in- 
dividuals composing  a  corpomtion  aggregate,  when  standing  in 
the  attitude  of  defendants,  which  does  when  they  are  in  that  of 
plaintiffs.  The  Commercial  and  Rail  Road  Bank  of  VickS' 
burg  V.  Slocomb  and  another,  60.  S.  P.  Irvine^  for  the  use  of 
the  Lumberman's  Bank  at  Warren^  v.  Lowry^  14  Peters,  398. 

5.  (Constituted  by  one  state  to  conduct  business  in  another.)  The 
legislature  of  the  state  of  New  York,  on  the  18th  of  April,  1823, 
incorporated  ^'  The  New  York  and  Schuylkill  Coal  Company.  ^^ 
The  act  of  incorporation  was  granted  for  the  purpose  of  sup* 
plying  the  city  of  New  York  and  its  vicinity  with  coal ;  and  the 
company  having,  at  great  expense,  secured  the  purchase  of  val- 
uable  and  extensive  coal  lands  in  Pennsylvania,  the  legislature 
of  New  York,  to  promote  the  supply  of  coal  as  fuel,  granted  the 
incorporation,  with  the  usual  powers  of  a  body  corporate,  giving 
to  it  the  power  to  purchase  and  hold  lands,  to  promote  and  at- 
tain the  objects  of  the  incorporation.  The  recitals  in  the  act  of 
incorporation  show  that  this  power  was  granted  with  special  re- 
ference to  the  purchase  of  lands  in  the  state  of  Pennsylvania. 
The  right  to  hold  the  lands  so  purchased  depends  on  the  assent 
or  permission,  express  or  implied,  of  the  state  of  Pennsylvania. 
Runyan  v.  Coster  and  another,  14  Peters,  122. 

6.  (Holding  of  lands  by  in  Pennsylvania.)  The  policy  of  the 
state  of  Pennsylvania,  on  the  subject  of  holding  lands  in  the 
state,  by  corporations,  is  clearly  indicated  by  the  act  of  the  leg- 
islature of  Pennsylvania,  of  April  6,  1833.  Lands  held  by 
corpcMratioos  of  the  state,  or  of  any  other  state,  without  license 
from  the  commonwealth  of  Pennsylvania,  are  subject  to  forfeit- 
ure to  the  commonwealth.      But  every  such  corporation,  its 
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feoffee  or  feofiees,  hold  and  retain  the  same,  to  be  divested  or  dis- 
possessed by  the  commonwealth,  by  due  course  of  law.  The 
plain  interpretation  of  this  statute  is,  that  until  the  claim  to  a 
forfeiture  is  asserted  by  the  state,  the  land  is  held  subject  to 
be  divested  by  due  course  of  law,  instituted  by  the  common- 
wealth alone,  and  for  its  own  use.     lb, 

7.  (Same.)  The  supreme  court  of  Pennsylvania  having  decided 
that  a  corporation  has,  in  that  state,  a  right  to  purchase,  hold, 
and  convey  land,  until  some  act  is  done  by  the  government,  ac- 
cording to  its  own  laws,  to  vest  the  estate  in  itself,  tho  estate 
may  remain  in  a  corporation  so  purchasing  or  holding  lands : 
but  such  estate  is  defeasible  by  the  commonwealth.  This  being 
the  law  of  Pennsylvania,  it  must  govern  in  a  case  where  land 
in  Pennsylvania  had  been  purchased  by  a  corporation,  created 
by  the  legislature  of  New  York,  for  the  purpose  of  supplying 
coal  from  Pennsylvania  to  the  city  of  New  York.     lb. 

8.  {Nature  of,)  In  the  case  of  the  bank  of  Augusta  r.  Earle, 
13  Peters,  584,  and  in  various  other  cases  decided  in  the  su- 
preme court,  a  corporation  is  considered  an  artificial  being,  ex- 
isting only  in  contemplation  of  law  ;  and  being  a  mere  creature 
of  law,  it  possesses  only  those  properties  which  the  charter  of 
its  creation  confers  upon  it,  either  expressly  or  as  incidental  to  its 
very  existence.  Corporations  created  by  statute  must  depend 
for  their  powers,  and  the  mode  of  exercising  them,  upon  the 
true  construction  of  the  statute.     lb, 

9.  (Same.)  A  corporation  can  have  no  legal  existence  out  of 
the  sovereignty  by  which  it  is  created,  as  it  exists  only  in  con- 
templation of  law,  and  by  force  of  the  law :  and  when  that  law 
ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation 
can  have  no  existence.  It  must  dwell  in  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another  sovereignty.  But  although 
it  may  live  and  have  its  being  in  that  state  only,  yet  it  does  not 
follow  that  its  existence  there  will  not  be  recognised  in  other 
places ;  and  its  residence  in  one  state  creates  no  insuperable  ob- 
jection to  its  power  of  contracting  in  another.  The  corporation 
must  show  that  the  law  of  its  creation  gave  it  authority  to  make 
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5uch  contracts.  Yet,  as  in  the  case  of  a  natural  person,  it  is 
not  necessary  that  it  should  actually  exist  in  the  sovereignty  in 
which  the  contract  is  made.  It  is  sufficient  that  its  existence  as 
an  artificial  person  in  the  state  of  its  creation,  is  acknowledged 
and  recognised  hy  the  state  or  nation  where  the  dealing  takes 
place  ;  and  that  it  is  permitted  by  the  laws  of  that  place  to  ex- 
ercise  the  powers  with  which  it  is  endowed.     lb, 

10 .  (Same,)  Every  power  which  a  corporation  exercises  in  ano- 
ther state,  depends  for  its  validity  upon  the  laws  of  the  sove- 
reignty in  which  it  is  exercised  :  and  a  corporation  can  make  no 
valid  contract,  without  the  sanction,  express  or  implied,  of  such 
sovereignty ;  unless  a  case  should  be  presented  in  which  the 
right  claimed  by  the  corporation  should  appear  to  be  secured 
by  the  constitution  of  the  United  States.     Ih. 

DEED.  (In  pursuance  of  decree,)  A  deed  was  executed  in 
Glasgow,  Scotland,  by  which  land  in  Ohio,  which  had  been 
patented  to  David  Buchanan  by  the  United  States,  was  conveyed 
to  Walter  Sterling.  The  deed  recited  that  it  was  made  in  pur- 
suance of  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Virginia.  No  exemplification  of  the  decree  was 
ofiered  in  evidence,  in  support  of  the  deed.  The  court  held, 
that  as  Buchanan  was  the  patentee  of  the  land,  although  he 
made  the  deed  in  pursuance  of  the  decree  of  the  circuit  court  of 
Virginia,  the  decree  could  add  nothing  to  the  validity  of  the 
conveyance ;  and  therefore  it  was  wholly  unnecessary  to  pro- 
duce an  exemplification  of  the  decree.  The  deed  was  good 
without  the  decree.  Games  and  Gilbert  v.  The  Lessee  of  Dunn^ 
14  Peters,  322. 

2.  (Delivery  of)    The  possession  of  a  deed,  regularly  executed, 
is  prima  fade  evidence  of  its  delivery.     Under  ordinary  cir- 
cumstances, no  other  evidence  of  the  delivery  of  a  deed   than 
the  possession  of  it,  by  the  person  claiming  under  it,  is  required. 
lb. 

3.  (Name,)  A  deed  was  executed  by  David  Carrick  Buchaniua, 
stating  that  he  was  the  same  person  who  was  formerly  David 
Buchanan,  the  patentee  of  land  in  Ohio.    The  court  h^ld^  that 
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this  was  pritna  facie  evidence  of  the  fact  alleged.  The  law 
knows  but  one  christian  name  ;  and  the  omission  or  insertion  of 
the  middle  name,  or  of  the  initial  letter  of  that  name,  is  imma- 
terial ;  and  it  is  competent  for  the  party  to  show  that  he  is 
known  by  the  one,  as  well  as  by  the  other.     lb. 

DEED  OF  TRUST.  In  a  case  of  a  deed  of  trust,  executed  to 
secure  a  debt,  unless  in  case  of  some  extrinsic  matter  of  equity, 
a  court  of  equity  never  interferes  to  delay  or  prevent  a  sale  ac* 
cording  to  the  terms  of  the  trust ;  and  the  only  right  of  the 
grantor,  in  the  deed,  is  the  right  to  any  surplus  which  may 
remain  of  the  money  for  which  the  property  was  sold.  The 
Bank  of  the  Metropolis  v.  GuUsehlick^  14  Peters,  19. 

DISTRICT  OF  COLUMBIA.  {lUlation  of  counties  in.)  The 
county  of  Alexandria,  in  the  district  of  Columbia,  cannot  be  re- 
garded as  standing  in  the  same  relation  to  the  county  of  Wash- 
ington, that  the  states  of  the  union  stand  in  relation  to  one 
another.     The  Bank  of  Alexandria  v.  Dyer^  14  Peters,  141. 

EVIDENCE.  {Proceedings  against  indorser.)  The  proceedings 
in  an  action  against  the  indorser  of  a  note,  by  the  holder,  which 
gave  to  a  trustee,  by  the  terms  of  the  deed  of  trust,  a  right  to 
sell  property  held  for  the  indemnity  of  the  indorser,  were  pro- 
per evidence  in  an  action  on  a  contract  for  the  sale  of  the  lot, 
from  which  the  party  who  had  purchased  under  another  title 
had  been  evicted  by  a  title  obtained  under  the  deed  of  trust 
No  exceptions  to  the  regularity  of  the  proceedings  offered  in 
evidence  can  be  taken,  which  should  have  been  properly  made 
in  the  original  action  by  the  party  sued  on  the  same.  The 
Bank  of  the  Metropolis  v.  Guttschtick^  14  Peters,  19. 

2.  ( WhetJier  admissible  or  not.)  Whether  evidence  is  admissible 
or  not,  is  a  question  for  the  court  to  decide ;  but  whether  it  is 
sufficient  or  not  to  support  the  issue,  is  a  question  for  the  jury. 
The  only  case  in  which  the  court  can  make  inferences  from 
evidence,  and  pass  upon  its  sufficiency,  is  on  a  demurrer  to  evi- 
dence,    lb. 

3.  {Deeds.)  When  the  deeds  of  the  defendant  in  the  ejectment 
have  been  referred  to  by  the  plaintiff,  for  the  sole  purpose  of 
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showing  that  hoth  parties  claim  under  the  same  person ;  this 
does  not  prevent  the  plaintiff  impeaching  the  deeds  aflerwards 
for  fraud.     Remington  v.  Linthicum^  14  Peters,  84. 

4.  (Prima  facie.)  Prima  facie  evidence  of  a  fact,  is  such,  as  in 
judgment  of  law  is  sufficient  to  establish  the  fact,  and  if  not 
rebutted,  remains  sufficient  for  evidence  of  it.  Kelly  v.  Jack' 
son,  6  Peters,  632,  cited.  The  UniUd  States  v.  Elizabeth  Wig- 
ginsy  14  Peters,  334. 

5.  (Secondary,)  The  rule  is,  that  secondary  or  inferior  shall  not 
be  substituted  for  evidence  of  a  higher  nature,  which  the  case 
admits  of.  The  reason  of  that  rule  is,  that  an  attempt  to  sub- 
stitute the  inferior  for  the  higher,  implies  that  the  higher  would 
give  a  different  aspect  to  the  case  of  the  party  introducing  the 
lesser.  "The  ground  of  the  rule  is  a  suspicion  of  fraud." 
But  before  the  rule  is  applied,  the  nature  of  the  case  must  be 
considered,  to  make  a  right  application  of  it :  and  if  it  shall  be 
seen  that  the  fact  to  be  proved  is  an  act  of  the  defendant,  which 
from  its  nature  can  be  concealed  from  all  others  except  him 
whose  cooperation  was  necessary  before  the  act  could  be  com- 
plete ;  then  the  admissions  and  declarations  of  the  defendant, 
either  in  writing,  or  to  others,  in  relation  to  the  act,  become 
evidence.     The  United  States  v.  Wood,  14  Peters,  431. 

6.  (Interpretation  of  written  instruments,)  It  is  certainly  true,  as 
a  general  rule,  that  the  interpretation  of  written  instruments 
properly  belongs  to  the  court,  and  not  to  the  jury.  But  there 
certainly  are  cases  in  which,  from  the  different  senses  of  the 
words  used,  or  their  obscure  and  indeterminate  reference  to 
unexplained  circumstances,  the  true  interpretation  of  the  lan- 
guage may  be  lefl  to  the  consideration  of  the  jury,  for  the  pur- 
pose of  carrying  into  effect  the  real  intention  of  the  parties 
This  is  especially  applicable  to  cases  of  commercial  correspond- 
ence, where  the  real  objects,  and  intentions,  and  agreements  of 
the  parties  are  often  to  be  arrived  at  only  by  allusions  to  cir- 
cumstances which  are  but  imperfectly  developed.  Brown  v* 
M^Gran,  14  Peters,  479. 

7.  (Rejection  of  witness.)     It  is  incumbent  on  those  who  seek  to 
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show  that  the  examiDation  of  a  witness  has  been  improperly  re- 
jected, to  establish  their  right  to  have  the  evidence  admitted ; 
for  the  court  will  be  presumed  to  have  acted  correctly,  until  the 
contrary  is  established.  The  Philadelphia  and  TrenUm  Rail' 
road  Company  v.  Stimpson,  14  Peters,  448. 

8.  ( Witness  in  patent  case,)  To  entitle  a  party  to  examine  a  wit- 
ness in  a  patent  cause,  the  purpose  of  whose  testimony  is  to 
disprove  the  right  of  the  patentee  to  the  invention,  by  showing 
its  use  prior  to  the  patent  by  others,  the  provisions  of  the  patent 
act  of  1836,  relative  to  notice,  must  be  strictly  complied  with. 
lb. 

9.  (Particular  questions  to  witness,)  It  is  incumbent  on  those 
who  insist  upon  the  right  to  put  particular  questions  to  a  witness, 
to  establish  that  right  beyond  any  reasonable  doubt,  for  the  very 
purpose  stated  by  them  ;  and  they  are  not  afterwards  at  liberty 
to  desert  that  purpose,  and  to  show  the  pertinency  or  relevancy 
of  the  evidence  for  any  other  purpose  not  then  suggested  to  the 
court.     lb. 

10.  (Cross  examination,)  A  party  has  a  right  to  cross-examine 
any  witness,  except  as  to  facts  and  circumstances  connected 
with  the  matters  stated  in  his  direct  examination.  If  he  wishes 
to  examine  him  on  other  matters,  he  must  do  so  by  making  the 
witness  his  own ;  and  calling  him  as  such,  in  the  subsequent 
progress  of  the  cause.  A  party  cannot,  by  his  own  omission  to 
take  an  objection  to  the  admission  of  improper  evidence,  brought 
out  on  a  cross-examination,  found  a  right  to  introduce  testimony 
in  chief,  to  rebut  it  or  explain  it.     lb, 

11.  (Paroly  bearing  on  written  instruments.)  Parol  evidence, 
bearing  upon  written  contracts  and  papers,  ought  not  to  be  ad- 
mitted in  evidence,  without  the  production  of  such  written  coo- 
tracts  or  papers ;  so  as  to  enable  both  the  court  and  the  jury  to 
see  whether  or  not  the  admission  of  the  parol  evidence  in  any 
manner,  will  trench  upon  the  rule  that  parol  evidence  is  not 
admissible  to  vary  or  contradict  written  contracts  or  papers,  lb, 

12.  (Declarations  of  plaintiff,)  As  a  general  rule,  and  upon 
general  principles,  the  declarations  and  conversations  of  the 
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plaintiff  are  not  admissible  evidence  in  favor  of  his  own  rights. 
This  is,  however,  but  a  general  rule,  and  admits,  and  requires 
various  exceptions.  There  are  many  cases  in  which  a  party 
may  show  his  declarations  comport  with  acts  in  his  own  favor, 
as  a  part  of  the  res  gesta.  There  are  other  causes  in  which  his 
material  declarations  have  been  admitted.     lb, 

13.  (Same,)  In  an  action  for  an  assault  and  battery  and  wound- 
ing, the  declarations  of  the  plaintiff  to  his  internal  pains,  aches, 
injuries,  and  symptoms,  to  the  physician  attending  him,  are  ad- 
missible for  the  purpose  of  showing  the  nature  and  extent  of  the 
injuries  done  to  him.  In  many  cases  of  inventions,  it  is  hardly 
possible  in  any  other  manner  to  ascertain  the  precise  time  and 
exact  origin  of  the  invention.     lb, 

14.  (Same,)  The  conversations  and  declarations  of  a  patentee, 
merely  affirming  that  at  some  former  period  he  had  invented  a 
particular  machine,  may  well  be  objected  to.  But  his  conver- 
sations and  declarations,  stating  that  he  had  made  an  invention, 
and  describing  its  details,  and  explaining  its  operations,  are  pro- 
perly deemed  an  assertion  of  his  right,  at  that  time,  as  an  in- 
ventor, to  the  extent  of  the  facts  and  details  which  he  then 
makes  known,  although  not  of  their  existence  at  an  anterior 
time.  Such  declarations,  coupled  with  a  description  of  the 
nature  and  objects  of  the  invention,  are  to  be  deemed  a  part  of 
the  res  gestae  and  legitimate  evidence  that  the  invention  was 
then  known  and  claimed  by  him  :  and  thus  its  origin  may  be 
fixed  at  least  as  early  as  that  period.     lb, 

EXCHANGE  OF  PROPERTY.  (In  Louisiana,)  A  paper  was 
executed  by  R.  R.  K.,  of  New  Orfeans,  stating  that  the  grantor, 
for  and  in  consideration  of  a  certain  lot  of  ground  (describing 
it,)  conveyed  and  transferred  unto  J.  B.  and  S.  B.  all  his  right, 
title,  and  interest  in  a  certain  tract  or  parcel  of  land  (describing 
it,)  hereby  warranting  and  defending  unto  the  said  J.  B.  and 
8.  B.  all  his  right  and  title  in  the  same,  and  unto  all  persons 
claiming  under  them.  The  paper,  called  under  the  laws  of 
Louisiana,  "  an  act  of  sale,"  was  signed  by  R.  R.  K.,  J.  B.,  and 
S.  B.,  and  a  notary  of  New  Orleans ,  and  was  deposited  in  the 
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office  of  the  notary.  This  was  not  "  an  exchange  of  property," 
according  to  the  laws  of  Louisiana  ;  and  J.  B.  and  S.  B.  did  not, 
by  accepting  the  transfer  of  property  made  by  the  same,  and 
signing  the  paper,  incur  the  two  obligations  imposed  on  all  ven- 
dors by  the  civil  code  of  Louisiana,  that  of  delivering  and  that 
of  warranting  the  lot  of  ground  sold  to  R.  R.  K. ;  and  did  not 
thereby  become  liable  for  the  value  of  the  property  stated  in 
the  said  "  act  of  sale  "  to  have  been  given  for  the  property  con- 
veyed thereby.  Preston^  Executor  of  Brown^  v.  Keene^  14 
Peters,  133. 

2.  (Same. )  '^  Exchange,"  according  to  the  civil  code  of  Louisiana, 
imports  a  reciprocal  contract ;  which,  by  article  1758  of  that 
code,  is  declared,  when  the  parties  expressly  enter  into  mutual 
agreements,     lb, 

3.  (Same.)  An  exchange  is  an  executed  contract :  it  operates, 
per  se,  as  a  reciprocal  conve3'ance  of  the  thing  given  and  of  the 
thing  received.  The  thing  given  or  taken  in  exchange  must  be 
specific,  and  so  distinguishable  from  all  other  things  of  the  like 
kind  as  to  be  clearly  known  and  identified.  Under  the  civil 
law  of  Louisiana,  the  exchanger  who  is  evicted  has  a  choice 
either  to  sue  for  damages,  or  for  the  thing  he  gave  in  exchange. 
But  he  must  first  be  evicted  before  his  cause  of  action  can 
accrue.     lb, 

EXECUTORS  AND  ADMINISTRATORS.  {RighU  and  lia- 
bUiUet  of.)  Where  there  are  two  executors  in  a  will,  it  is  clear 
that  each  has  a  right  to  receive  the  debts  due  to  the  estate,  and 
all  other  assets  which  shall  come  into  his  hands;  and  he  is 
answerable  for  the  assets  he  receives.  This  responsibility 
results  from  the  right  to  receive,  and  the  nature  of  the  trust  A 
payment  of  the  sums  received  by  him  to  his  co-executor,  will 
not  discharge  him  from  his  liability  to  the  estate.  He  is  bound 
to  account  for  all  assets  which  come  into  his  hands,  and  to  ap- 
propriate them  according  to  the  directions  of  the  will.  Edmonds 
et  al.  V.  Crenshaw,  14  Peters,  166. 

2.  (Same,)  Executors  are  not  liable  to  each  other;  but  each  is 
liable  to  the  cestm  que  trusts  and  devisees,  to  the  full  extent  of 
the  funds  received  by  him.     lb. 
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3.  (Same.)  The  removal  of  an  executor  from  a  state  in  which 
the  will  was  proved,  and  in  which  letters  testamentary  were 
granted,  does  not  discharge  him  from  his  liability  as  executor  ; 
much  less  does  it  release  him  from  his  liability  for  assets  re- 
ceived by  him  and  paid  over  to  his  co-executor.     lb. 

4.  (Same.)  Whatever  property  or  money  is  lawfully  recovered 
by  the  executor  or  administrator,  afler  the  death  of  his  testator 
or  intestate,  in  virtue  of  his  representative  character,  he  holds 
as  assets  of  the  estate ;  and  he  is  liable  therefor  in  such  repre- 
sentative character,  to  the  party  who  has  a  good  title  thereto. 
The  want  of  knowledge,  or  the  possession  of  knowledge  on  the 
part  of  the  administrator,  as  to  the  rights  and  claims  of  other 
persons  upon  the  money  thus  received,  cannot  alter  the  rights 
of  the  party  to  whom  it  ultimately  belongs.  De  VaiengiaCs 
Adm.  V.  Duffy,  14  Peters,  282. 

5.  (Personal  liability  of.)  The  owner  of  property  or  of  money 
received  by  an  administrator,  may  resort  to  the  administrator  in 
his  personal  character,  and  charge  him,  de  bonis  propriis,  with 
the  amount  thus  received.  He  may  do  this,  or  proceed  against 
him  as  executor  or  administrator,  at  his  election.  But  when- 
ever an  executor  or  administrator,  in  his  representative  charac- 
ter, lawfully  receives  money  or  property,  he  may  be  compelled 
to  respond  to  the  party  entitled,  in  that  character ;  and  shall  not 
be  permitted  to  throw  it  off  af\er  he  has  received  the  money,  in 
order  to  defeat  the  plaintiflTs  action.     lb. 

6.  (Authority  by.)  Letters  testamentary  to  the  estate  of  £dward 
Coursault,  a  merchant,  who  had  died  at  Baltimore,  were  granted 
to  Gabriel  Paul,  one  of  the  executors  named  in  the  will.  The 
other  executor,  Aglae  Coursault,  the  wife  of  Edward  Coursault, 
did  not  qualify  as  executrix,  nor  did  she  renounce  the  execution 
of  the  will.  Afterwards,  on  the  application  of  Aglae  Coursault, 
stating  she  was  executrix  of  Edward  Coursault,  accompanied 
with  a  power  of  attorney,  given  to  her  by  Gabriel  Paul,  the 
qualified  executor,  who  had  removed  to  Missouri,  the  commis- 
sioners under  the  treaty  of  indemnity  with  France,  awarded  to 
the  estate  of  Edward  Coursault  a  sum  of  money,  for  the  seizure 
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and  confiscation  of  the  Good  Friends  and  cargo,  by  the  French 
government.  During  the  pendency  of  the  claina  before  the 
commissioners,  Aglae  Coursault  died  ;  and  the  letters  of  admm- 
istration,  with  the  will  annexed,  were,  on  the  oath  of  Thomas 
Dunlap,  that  the  widow  and  executrix  of  Edward  Ck>ursault  was 
dead,  granted  by  the  orphans  court  of  the  county  of  Washing- 
ton,  in  the  district  of  Columbia,  to  the  plaintiff  in  error,  Elias 
Kane,  a  resident  in  Washington.  The  sum  awarded  by  the 
commissioners  was  paid  to  Elias  Kane,  by  the  government  of 
the  United  States.  Gabriel  Paul,  the  executor  of  Edward  Cour- 
sault, brought  an  action  against  Elias  Kane,  for  the  money  paid 
to  him.  Held  :  That  he  was  entitled  to  recover  the  same. 
The  letters  testamentary  granted  in  Maryland,  entitled  the  ex- 
ecutor of  Edward  Coursault  to  recover,  without  his  having  the 
letters  of  administration  granted  by  the  orphans  court  of  Wash- 
ington repealed  or  revoked.  Kane  Adm.  v.  Paul^  ExeaUar  of 
Coursault,  14  Peters,  33. 

7.  {Ownership  of,)  At  common  law,  the  appointment  of  an  ex- 
ecutor vests  the  whole  personal  estate  in  the  person  appointed 
executor,  which  he  holds  as  trustee  for  the  purposes  of  the  will, 
and  he  holds  the  legal  title  in  all  the  chattels  of  the  testator ; 
and,  for  the  purpose  of  administering  them,  is  as  much  the  pro- 
prietor of  them  as  was  the  testator.  The  ordinary  cannot 
transfer  those  chattels  to  any  other  person,  by  granting  admin- 
istration of  them.     lb, 

8.  {Ad  of  congress,  relating  to,)  The  act  of  congress  of  the 
24th  of  June,  1812,  gives  to  an  executor  or  administrutor,  ap- 
pointed in  any  state  of  the  United  States,  or  in  the  territories,  a 
right  to  recover  from  any  individual  in  the  District  of  Colum- 
bia effects  or  money  belonging  to  the  testator  or  the  intestate, 
in  whatever  way  the  same  may  have  been  received ;  if  the  law 
does  not  permit  him  to  restrain  it  on  account  of  some  relations 
borne  to  the  testator  or  to  his  executor,  which  defeats  the  rights 
of  the  executor  or  administrator :  and  letters  testamentary  or 
letters  of  administration  obtained  in  either  of  the  states  or  terri- 
tories of  the  Union,  give  a  right  to  the  person  having  them  to 
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receive  and  give  discharges  for  such  assets,  without  suit,  which 
may  be  in  the  hands  of  any  person  within  the  district  of  Co- 
lumbia. The  right  to  receive  from  the  government  of  the 
United  States,  either  in  the  district  of  Columbia,  or  in  the 
state  where  letters  have  been  granted,  any  sum  of  money 
which  the  government  may  owe  to  the  testator  or  intestate 
at  the  time  of  his  death,  or  which  may  become  due  there- 
after, or  which  may  accrue  to  the  government  as  trustee  for  a 
testator  or  intestate,  in  any  way  or  at  any  time,  is  given  by  that 
act.  A  bona  fide  payment  of  a  debt  to  the  administrator,  which 
was  due  to  the  estate,  is  a  legal  discharge  to  the  debtor ;  whe- 
ther the  administration  be  void  or  voidable.     lb, 

9.  {Proof  of,)  The  certificate  of  the  register  of  wills,  annexed 
to  the  proceedings  of  the  orphatfs  court  of  Maryland,  giving 
letters  testamentary  to  the  executor,  showed  that  the  will  had 
been  proved,  and  that  the  letters  testamentary  had  been  granted. 
This  is  proof  that  the  person  holding  the  letters  testamentary  is 
executor,  as  far  as  the  law  requires  it  to  be  proved,  in  an  action 
of  assumpsit  upon  a  cause  of  action  which  arose  in  the  time  of 
the  testator  or  of  the  executor.  On  the  plea  of  the  general 
issue  in  such  an  action,  and  even  in  a  case  where  that  plea 
raises  the  question  of  right  or  title  in  the  executor,  the  certifi- 
cate of  probate  and  qualification  meets  the  requisition.  A  judi- 
cial examination  into  their  validity  can  only  be  gone  into  upon 
a  plea  in  abatement,  aAer  oyer  has  been  craved  and  granted ; 
and  then,  upon  issue  joined,  the  plaintifi*'s  title,  as  executor  or 
administrator,  may  be  disputed,  by  showing  any  of  those  causes 
which  make  the  grant  void  ah  initio^  or  that  the  administration 
had  been  revoked.     lb. 

10.  {Declaration  by,)  The  declaration  in  an  action  by  an  exec- 
utor for  the  recovery  of  money  received  by  the  defendant  aAer 
the  decease  of  the  testator,  may  be  in  the  name  of  the  plaintifiT, 
as  executor,  or  in  his  own  name,  without  stating  that  he  is  ex- 
ecutor. The  distinction  is,  that  when  an  executor  sues  on  a 
cause  of  action  which  occurred  in  the  lifetime  of  his  testator,  he 
roust  declare  in  the  detinet,  that  is,  in  his  representative  capa- 
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city  only  ;  but  when  the  cause  of  action  accrues  after  the  death 
of  the  testator,  if  the  money  when  recovered  will  be  assets,  the 
executor  may  declare  in  his  representative  character  or  in  his 
own  name.     lb. 

FACTOR.  {Receipt  of  money  by  administraior  of.)  In  the  case 
of  a  factor  who  sells  the  goods  of  his  principal  in  his  own  name, 
upon  a  credit,  and  dies  before  the  money  is  received,  if  it  is 
afterwards  paid  to  the  administrator  in  his  representative  charac- 
ter, the  creditor  would  be  entitled  to  consider  it  as  assets  in  his 
hands ;  and  to  charge  him  in  the  same  character  in  which  be 
received  it.  The  debtor,  that  is  to  say,  the  party  who  purchased 
from  the  factor  without  any  knowledge  of  the  true  owner,  and 
who  paid  the  money  to  the  administrator  under  the  belief  that 
the  goods  belonged  to  the  factor,  is  unquestionably  discharged 
by  this  payment ;  yet  he  cannot  be  discharged  unless  he  pa]^ 
it  to  one  lawfully  authorized  to  receive  it,  except  only  in  his 
representative  character.  De  Valengin^s  Adminisiraior  v. 
Duffy,  14  Peters,  282. 

^.  {Direction  of  principal.)  An  action  was  instituted  against  the 
consignees  of  two  hundred  balesof  cotton,  shipped  by  the  direc- 
tion of  the  owner  to  Liverpool,  on  which  the  owner  had  received 
an  advance  by  an  acceptance  of  his  bills  on  New  York ;  which 
acceptance  was  paid  by  bills  drawn  on  the  consignees  of  the 
cotton  in  Liverpool.  Some  time  afler  the  shipment  of  the 
cotton,  the  owner  wrote  to  the  consignees  in  Liverpool,  express- 
ing his  ^^  wishes  "  that  the  cotton  should  not  be  sold  until  they 
should  hear  further  from  him.  In  answer  to  this  letter,  the 
consignees  say, ''  Your  wishes  in  respect  to  the  cotton  are  noted 
accordingly."  No  other  provision  than  from  the  sale  of  the 
cotton  for  the  payment  of  the  advance,  was  made  by  the  con- 
signor, when  the  same  was  shipped  ;  and  no  instructions  for  its 
reservation  from  the  sale  were  given  when  the  shipment  w^s 
made.  Immediately  aAer  the  acceptance  of  the  bill  drawn 
against  the  cotton,  on  the  consignees  in  Liverpool,  they  sold  the 
same  for  a  profit  of  about  ten  per  cent,  on  the  shipment  Cotton 
rose  in  price  in  Liverpool  to  more  than  fifly  per  cent  profit  on 
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the  invoice,  between  the  acceptance  of  the  bill  of  exchange,  and 
the  arrival  of  the  same  at  maturity.  The  shipper  instituted  an 
action  against  the  consignees  for  the  recovery  of  the  difference 
between  the  actual  sales  and  the  sum  the  same  would  have 
brought  had  it  been  sold  at  the  subsequent  high  prices  at  Liver- 
pool.    Broum  v.  hPChran,  14  Peters,  479. 

3.  (Sctme.)  There  can  be  no  reasonable  doubt  that  in  particular 
circumstances,  a  wish  expressed  by  a  consignor  to  a  factor  may 
amount  to  a  positive  command.     lb. 

4.  (Same.)  In  the  case  of  a  simple  consignment  of  goods,  with- 
out any  interest  in  the  consignee,  or  any  advance  or  liability 
incurred  on  account  thereof,  the  wishes  of  the  consignor  may 
fairly  be  presumed  to  be  orders ;  and  the  ^^  noting  the  wishes 
accordingly,^^  by  the  consignees,  an  assent  to  follow  them. 
But  very  different  considerations  might  apply  where  the  con- 
signee should  be  one  clothed  with  a  special  interest  and  a  special 
property,  founded  upon  advances  and  liabilities.     lb. 

5.  {Eight  of  one  toAo  has  mad^  advances.)  Whenever  a  < 
ment  is  made  to  a  factor  for  sale,  the  consignor  has 
generally,  to  control  the  sale  thereof  according  to  his  o^ 
sure,  from  time  to  time,  if  no  advances  have  been  n 
liabilities  incurred,  on  account  thereof;  and  the  factor  ii 
to  obey  his  orders.  This  arises  from  the  ordinary  reli 
principal  and  agent.  If,  however,  the  factor  makes  ac 
or  Incurs  liabilities  on  account  of  the  consignment,  by  \t 
acquires  a  special  property  in  the  goods,  then  the  facto 
right  to  sell  so  much  of  the  consignment  as  may  be  ne 
to  reimburse  such  advances,  or  meet  such  liabilities ;  unle 
b  some  agreement  between  himself  and  the  consignoi 
contracts  or  varies  this  right.     lb. 

6.  (Same.)  If,  contemporaneous  with  the  consignment  i 
vances  or  liabilities,  there  are  orders  given  by  the  consigno 
are  assented  to  by  the  factor,  that  the  goods  shall  not 
before  a  fixed  time,  in  such  a  case  the  consignment  is  pr 
to  be  received  subject  to  such  order  ;  and  the  factor  is 
liberty  to  sell  the  goods  to  reimburse  his  advances,  un 
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that  time  has  elapsed.  So  when  orders  are  given  not  to  sell 
below  a  fixed  price  ;  unless  the  consignor  shall,  after  due  notice 
and  request,  refuse  to  provide  other  means  to  reimburse  the 
factor.  In  no  case  will  the  factor  be  at  liberty  to  sell  the  con- 
signment, contrary  to  the  orders  of  the  consignor,  although  he 
has  made  advances  or  incurred  liabilities  thereon  ;  if  the  con- 
signor stands  ready  and  offers  to  reimburse  and  discharge  such 
advances  and  liabilities.     Jb, 

7.  (Same.)  When  the  consignment  is  made  generally,  without 
any  specific  orders  as  to  the  time  and  mode  of  sales,  and  the 
factor  makes  advances  or  incurs  liabilities  on  the  footing  of  such 
consignment,  the  legal  presumption  is,  that  the  factor  is  intended 
to  be  clothed  with  the  ordinary  rights  of  factors,  to  sell,  in  the 
exercise  of  a  sound  discretion,  at  such  time  and  in  such  manner 
as  the  usage  of  trade  and  his  general  duty  require,  and  to  reim- 
burse himself  for  his  liabilities,  out  of  the  proceeds  of  the  sale : 
and  the  consignor  has  no  right,  by  any  subsequent  orders,  given 
afler  advances  have  been  made,  or  liabilities  incurred  by  the 
factor,  to  suspend  or  control  this  right  of  sale  ;  except  so  far  as 
respects  the  surplus  of  the  consignment  not  necessary  for  the 
reimbursement  of  such  advances  or  liabilities.     lb, 

8.  {Right  of  principal.)  If  a  sale  of  cotton  in  Liverpool,  by  a 
factor,  has  been  made  on  a  particular  day,  tortiously,  and 
against  the  orders  of  the  owner,  the  owner  has  a  right  to  claim 
damages  for  the  value  of  the  cotton  on  the  day  the  sale  was 
made,  as  for  a  tortious  conversion.  If  the  sale  of  the  cotton  by 
the  factor  was  authorized  on  a  subsequent  day,  and  the  cotton 
had  been  sold  against  orders,  before  that  day,  the  damages  to 
which  the  owner  would  be  entitled  would  be  regulated  by  the 
price  of  cotton  on  that  day.  But  the  rate  of  damages  should 
not  be  obtained  from  the  prices  of  cotton  'at  any  time  between 
the  day  when  the  cotton  was  sold,  against  the  orders  of  the 
owner,  and  the  day  on  which  the  sale  was  authorized  by  him. 
Ibid. 

FRAUD.  {Relief  in  equity.)  If  there  be  any  one  ground  upon 
which  a  court  of  equity  affords  relief,  it  is  an  allegaticm  of 
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fraud,  proved  or  admitted.  Atkins  v.  Dick  and  Company^  14 
Peters,  114. 

2.  {Same,)  Courts  of  equity  will  permit  independent  agreements 
which  go  to  show  a  deed  on  its  face  absolute,  was  intended  only 
as  a  mortgage,  to  be  set  up  against  the  express  terms  of  the 
deed,  only  on  the  ground  of  fraud.  Considering  it  a  fraudulent 
attempt  in  the  mortgagee,  contrary  to  his  own  express  agree- 
ment, to  convert  a  mortgage  into  an  absolute  deed.  And  it  is 
equally  a  fraud  on  the  part  of  a  debtor,  to  attempt  to  convert 
his  contract  as  principal,  into  that  of  a  surety  only.  Sprigg  v. 
The  Bank  of  Mount  Pleasant,  14  Peters,  201. 

INJUNCTION.  {Party  to,)  A  bill  for  an  injunction  was  filed, 
alleging  that  the  parties  who  had  obtained  a  judgment  at  law  for 
the  amount  of  a  bill  of  exchange,  of  which  the  complainant  was 
indorser,  had,  befbre  the  suit  was  instituted,  obtained  payment 
of  the  bill  from  a  subsequent  indorser,  out  of  the  funds  of  the 
drawer  of  the  bill,  obtained  by  the  subsequent  indorser,  from 
one  of  the  drawers.  It  was  held,  that  it  was  not  necessary  to 
make  the  subsequent  indorser,  who  was  alleged  to  have  made 
the  payment,  a  party  to  the  injunction  bill.  Alkins  v.  Dick  and 
Company,  14  Peters,  1 14. 

2.  {Same.)  In  such  a  bill,  aa  allegation  that  the  amount  due  on 
the  bill  of  exchange  was  paid,  is  sufficient ;  without  stating  the 
value  or  nature  of  the  effects  out  of  -which  the  payment  was 
made.    lb, 

INSOLVENT  LAWS  OF  STATES  OF  THE  UNITED 
STATES.  The  constitutional  and  legal  rights  of  a  citizen  of 
the  United  States,  to  sue  in  the  circuit  courts  of  the  United 
States,  do  not  permit  an  act  of  insolvency,  completely  executed 
under  the  authority  of  a  state,  to  be  a  good  bar  against  a  reco- 
very upon  a  contract  made  in  another  state.  Suydam  and  an- 
other V.  Broadnaxj  14  Peters,  67. 

INSURANCE.  {Collision,)  lusurance  was  made,  to  the  amount 
of  eight  thousand  dollars,  on  the  ship  Paragon,  for  one  year. 
The  policy  contained  the  usual  risks,  and,  among  others,  that  of 
the  perils  of  the  sea.     The  assured  claimed  for  a  loss  by  colli- 
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sion  with  another  vessel,  without  any  fault  of  the  master  or  crew 
of  the  Paragon ;  and  also  insisted  on  a  general  average  and 
contribution.  The  Paragon  was  in  part  insured ;  and  in  No- 
vemberf  1836,  in  the  year  during  which  the  policy  was  in  ope- 
ration, she  sailed  from  Hamburgh,  in  ballast,  for  Gottenburgh, 
for  a  cargo  of  iron  for  the  United  States.  While  proceeding 
down  the  Elbe,  with  a  pilot  on  board,  she  came  in  contact  with 
a  galliot,  and  sunk  her.  She  lost  her  bowsprit,  jib-boom,  and 
anchor,  and  was  otherwise  damaged,  and  put  into  Cuxhaven,  a 
port  at  the  mouth  of  the  Elbe,  and  in  the  jurisdiction  of  Ham- 
burgh. The  captain  of  the  galliot  libelled  the  Paragon,  alleging 
that  the  loss  of  his  vessel  was  caused  by  the  carelessness  or 
fault  of  those  on  board  the  Paragon.  Upon  the  hearing  of  the 
cause,  the  court  decided  that  the  collision  was  not  the  result  of 
the  fault  or  carelessness  of  either  side ;  and  that,  therefore, 
according  to  the  marine  law  of  Hamburgh,  the  loss  was  a  gene- 
ral average  loss,  and  to  be  borne  equally  by  both  parties :  that 
is,  that  the  Paragon  was  to  bear  one-half  of  the  expense  of  her 
own  repairs,  and  to  pay  one-half  of  the  value  of  the  galliot ;  and 
that  the  galliot  was  to  bear  the  loss  of  the  half  of  her  own  val- 
ue, and  to  pay  one-half  of  the  repairs  of  the  Paragon.  The 
result  of  this  decree  was,  that  the  Paragon  was  to  pay  two 
thousand  six  hundred  dollars,  being  one-half  of  the  value  of  the 
galliot  (three  thousand  dollars,)  after  deducting  one-half  of  her 
own  repairs,  being  four  hundred  dollars.  The  owners  of  the 
Paragon,  having  no  funds  in  Hamburgh,  the  captain  was  obliged 
to  raise  the  money  on  bottomry.  There  being  no  cargo  on 
board  the  Paragon,  and  no  freight  earned,  the  Paragon  was 
obliged  to  bear  the  whole  loss.  Held,  that  the  assured  were 
entitled  to  recover.  Peters  v.  The  Warren  Insurance  Company', 
14  Peters,  99. 
2.  (Same,)  A  loss  by  collision,  without  any  fault  on  either  side, 
is  a  loss  by  the  perils  of  the  sea,  within  the  protection  of  the 
policy  of  insurance.  So  far  as  the  injury  and  repairs  done  to 
the  Paragon  itself  extend,  the  underwriters  are  liable  for  all 
damages.     lb. 
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3.  {Proximate  cause,)  The  rule,  that  underwriters  are  liable  only 
for  losses  arising  from  the  proximate  cause  of  the  loss,  and  not 
for  losses  arising  from  a  remote  cause,  not  immediately  con- 
nected with  the  peril,  is  correct,  when  it  is  understood  and  ap- 
plied in  its  true  sense  ;  and  as  such,  it  has  been  repeatedly  re- 
cognized in  the  supreme  court.     lb, 

4.  (Law  of,)  The  law  of  insurance,  as  a  practical  science,  does 
not  indulge  in  niceties.  It  seeks  to  administer  justice  according 
to  the  fair  interpretation  of  the  intention  of  the  parties ;  and 
deems  that  to  be  a  loss  within  the  policy  which  is  a  natural  and 
necessary  consequence  of  the  peril  insured  against,     lb. 

5.  {Same,)  If  there  be  any  commercial  contract  which  more 
than  any  other  requires  the  application  of  sound  common  sense 
and  practical  reasoning  in  the  exposition  of  it,  and  in  the  uni- 
formity of  the  application  of  rules  to  it,  it  is  certainly  a  policy 
of  insurance.     lb. 

6.  {Proximate  cause,)  It  has  been  held  by  learned  foreign  writers 
on  the  law  of  insurance,  that  whenever  the  thing  insured  be- 
comes by  law  directly  chargeable  with  any  expense,  contribu- 
tion, or  loss,  in  consequence  of  a  particular  peril ;  the  law  treats 
the  peril,  for  all  practical  purposes,  as  the  proximate  cause  of 
such  expense,  contribution,  or  loss.  This  they  hold,  upon  the 
general  principles  of  law,  applicable  to  the  contract  of  insur- 
ance. In  the  opinion  of  the  supreme  court,  this  is  the  just  sense 
and  true  interpretation  of  the  contract.     lb. 

7.  {Foreign  law,)  In  all  foreign  voyages,  the  underwriters,  ne- 
cessarily, have  it  in  contemplation  that  the  vessel  insured  must, 
or  at  least  may  be,  subjected  to  the  operation  of  the  laws  of  the 
foreign  ports  which  are  visited.  Those  very  laws  may  in  some 
cases  impose  burdens,  and  in  some  cases  give  benefits,  different 
from  our  laws ;  and  yet  there  are  cases  under  policies  of  insur- 
ance, where  it  is  admitted  the  foreign  law  will  govern  the  rights 
of  the  parties,  and  not  the  domestic  law.  Such  is  the  known 
case  of  general  average,  settled  in  a  foreign  port,  according  to 
the  local  law  :  although  it  may  differ  from  our  own  law.     lb. 

JUDGMENT.     {Extinguishment,)     Where  a  deed  of  trust  was 
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executed  to  secure  the  payment  of  certain  notes,  and  a  judgment 
obtained  on  the  notes,  the  judgment  did  not  operate  as  an  extin- 
guishment of  the  right  of  the  holders  of  the  note  to  call  for  the 
execution  of  the  trust ;  although  the  act  of  limitations  might 
apply  to  the  judgment.  The  Bank  of  the  Metropolis  v.  Chat' 
schlicky  14  Peters,  19. 
JURISDICTION.  {Fugitives  from  justice,)  In  the  state  of  Ver- 
mont, George  Holmes  was  confined  under  a  warrant,  issued  by 
the  governor  of  that  state,  directing  the  sheriff  of  the  county  of 
Washington  to  "  convey  and  deliver  him  to  William  Brown,  the 
agent  of  Canada,  or  to  such  person  or  persons,  as,  by  the  laws 
of  said  province,  may  be  authorized  to  receive  the  same,  at  some 
convenient  place  on  the  confines  of  this  state,  and  of  the  said 
province  of  Lower  Canada ;  to  the  end  that  the  said  George 
Holmes  may  be  thence  conveyed  to  the  district  of  Quebec,  and 
be  there  dealt  with  as  to  law  and  justice  appertains."  The  war- 
rant stated  that  George  Holmes  was  in  the  custody  of  the 
sheriff,  by  reason  of  a  charge  of  felony,  sustained  by  indictment 
found  by  the  grand  jurors  of  the  district  of  Quebec,  in  the  pro- 
vince of  Lfower  Canada  ;  and  that  the  said  George  Holmes,  on 
the  31st  day  of  January,  1838,  at  the  parish  of  St  Louis,  of 
Kamouraska,  in  the  said  district,  did  feloniously  kill  and  mur- 
der one  Louis  Paschal  Achille  Tache  ;  "  and  whereas  the  said 
George  Holmes,  not  being  a  citizen  of  the  state  of  Vermont, 
but  a  citizen  of  the  said  province  of  Lower  Canada,  and  the 
offence  whereof  he  stands  charged  as  aforesaid,  having  been 
committed  within  the  jurisdiction  of  the  said  province,  it  is  fit 
and  expedient,  that  he,  the  said  George,  be  made  amenable  to 
the  laws  of  the  said  province,  for  the  offence  aforesaid."  A 
writ  of  habeas  corpus^  was,  on  the  petition  of  George  Holmes, 
issued  by  the  supreme  court  of  Vermont ;  and  on  the  return 
thereof  by  the  sheriff,  stating  the  warrant  of  the  governor  to  be 
the  cause  of  his  detention,  he  was  remanded  by  the  court 
George  Holmes  prosecuted  a  writ  of  error  to  the  supreme  court 
of  the  United  States.  The  writ  of  error  was  dismissed,  the 
court  being  equally  divided  on  the  question,  whether  the  supreme 
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court  had  jurisdictioD  of  this  case.     Holmes  v.  Jermison^  Crov- 
emar  of  the  State  of  Vermont^  xmd  others^  14  Peters,  540. 

See  CORPOHATION. 

LANDLORD  AND  TENANT.  {Denial  of  title,)  It  is  a  gen- 
eral rule  that  a  tenant  shall  not  dispute  his  landlord's  title  ;  but 
this  rule  is  subject  to  certain  exceptions.  If  a  tenant  disclaims 
the  tenure,  and  claims  the  fee  in  his  own  right,  of  which  the 
landlord  has  notice,  the  relation  of  landlord  and  tenant  is  put 
an  end  to,  and  the  tenant  becomes  a  trespasser ;  and  he  is  lia- 
ble to  be  turned  out  of  possession,  though  the  period  of  his 
lease  is  not  expired.  Walden  and  others  y,  Bodley  and  oth- 
ers^ 14  Peters,  156. 

2.  {Relation  of)  The  same  relation  as  that  of  landlord  and  ten- 
ant subsists  between  a  trustee  and  a  cestui  que  trust,  as  it  re- 
gards the  title.     Ilnd» 

LEASE.  {Nature  of)  The  legal  understanding  of  a  lease  for 
years,  is  a  contract  for  the  possession  and  profits  of  lands  for  a 
determinate  period,  with  the  recompense  of  rent.  It  is  ne- 
cessary that  the  rent  should  be  in  money ;  if  reserved  in  kind, 
it  is  rent,  in  contemplation  of  law.  TJie  United  States  v.  Gra- 
tiot and  another^  14  Peters,  526. 

LIMITATION  OF  ACTIONS.  {Beyond  seas.)  An  action  was 
instituted  by  the  Bank  of  Alexandria,  in  the  county  of  Alex- 
andria, against  the  defendants,  residents  in  the  county  of  Wash- 
ington, in  the  same  district,  for  money  loaned.  The  suit  was 
brought  in  the  county  of  Washington.  The  defendants  pleaded 
the  statute  of  limitations  of  Maryland,  which  prevails  in  that  part 
of  the  District  of  Columbia,  and  which  limits  such  actions  to 
three  years,  fr6m  the  date  of  the  contract.  The  plaintiff  re- 
plied, that  he  was  ''  beyond  seas ;''  claiming  the  benefit  of  the 
exception  in  the  statute  in  favor  of  persons  ^'  beyond  seas.'' 
The  Bank  of  Alexandria  v.  DycTj  14  Peters,  141. 

2.  {Same.)  The  words  "  beyond  seas,"  in  the  statute  of  limita- 
tions of  Maryland,  are  manifestly  borrowed  from  the  English 
statute  of  limitations  of  James  I.,  ch.  21  ;  and  it  has  always 
been  held  that  they  ought  not  to  be  interpreted  according  to 
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their  literal  meaning ;  but  ought  to  be  construed  as  equivaleat 
to  the  words,  "  without  the  jurisdiction  of  the  state/'  Accord- 
ing to  this  interpretation,  a  person  residing  in  another  state  of 
the  Union  was  *'  bejobd  seas,^  within  the  meaning  of  the  act 
of  Assembly  ;  and  therefore  excepted  from  its  operation,  until 
he  should  come  within  the  limits  of  Maryland.  This  statute  is 
in  force  in  Washington  county,  in  the  District  of  Ck>lumbia ; 
and  this  court  will  give  it  the  same  construction  it  has  receired 
in  the  courts  of  Maryland.     lb, 

8.  (Same)  The  counties  of  Washington  alid  Alexandria,  to- 
gether, constitute  the  territory  of  Columbia,  and  are  united  un- 
der one  territorial  government  They  have  been  formed  by  the 
acts  of  Congress  into  one  separate  political  community  ;  and 
the  counties  which  constitute  it  resemble  different  counties  in 
the  same  state  ;  and  do  not  stand  towards  one  another  in  the  re- 
lation of  distinct  and  separate  governments.  Residents  of  the 
county  of  Alexandria  were  not  '^  beyond  seas,''  in  respect  to 
the  county  of  Washington.     Ib% 

LCX3AL  LAW.  {Illegitimate  chUdreniti  Maryland.)  Construc- 
tion of  the  act  of  the  Legislature  of  Maryland,  passed  Decem- 
ber session,  1825,  entitled  '^  An  Act  relating  to  lll^itimate 
Children,"  which  provides  that  ^'  the  illegitimate  child  or  child- 
ren of  any  female,  and  the  issue  of  any  such  child  or  child- 
ren," are  declared  capable  in  law  '^  to  take  and  inherit  both  real 
and  personal  estate  from  their  mother  and  from  each  other,  and 
from  the  descendants  of  each  other,  as  the  same  may  be,  in  like 
manner  as  if  bom  in  lawful  wedlock.  Lestee  of  Brtwet  y. 
Blougher^  14  Peters,  178. 

2.  (Same.)  J.  S.  who  had  seveittl  children,  who  were  the  ohttd- 
ren  of  an  incestuous  connection,  conveyed  a  tract  of  land  in 
the  state  of  Maryland  to  one  of  those  children.  The  grantee 
died  intestate  and  without  issue,  seized  in  fed  of  the  land.  Two 
brothers  and  one  sister  of  this  incestuous  intercourse  survived 
him.  Held  :  that  under  the  act  of  Maryland,  '^  relating  to  U- 
legitimate  Children,"  they  inherited  the  estate  of  their  deceased 
brother.     lb. 
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3.  (Same,)  It  it  undoubtedly  the  duty  of  the  Court  to  ascertain 
the  meaning  of  the  legislature  from  the  words  used  in  the  statute 
and  the  subject  matter  to  which  it  relates;  and  to  restrain 
its  operation  within  narrower  limits  than  its  words  import,  if  the 
court  are  satisfied  that  the  literal  meaning  of  its  language  would 
extend  to  cases  which  the  legislature  never  designed  to  include 
in  it  According  to  the  principles  of  the  common  law,  an  ille- 
gitimate child  lAJilius  nullius^  and  can  hare  no  father  known  to 
the  law :  and  when  the  legislature  speaks,  in  general  terms,  of 
children  of  that  description,  without  making  any  exceptions,  the 
court  is  bound  to  suppose  they  design  to  include  the  whole 
class.     lb. 

MANDATE  OF  THE  SUPREME  COURT.  The  mandate  of 
the  supreme  court  to  the  circuit  court  must  be  its  guide  in  exe- 
cuting the  judgment  or  decree  on  which  it  issued.  The  man- 
date is  the  judgment  of  the  supreme  court  transmitted  to  the 
circuit  court ;  and  where  the  direction  contained  in  it  is  precise 
and  unambiguous,  it  is  the  duty  of  the  circuit  court  to  carry  it 
into  execution,  and  not  to  look  elsewhere  for  authority  to  change 
its  meaning.  But  when  the  circuit  court  are  referred  to  testi- 
mony to  ascertain  the  amount  to  be  decreed^  and  are  authorized 
to  take  more  evidence  on  the  point,  it  may  sometimes  happen 
that  there  will  be  some  uncertainty  and  ambiguity  in  the  man- 
date ;  and  in  such  a  case  the  court  below  have,  unquestionably, 
the  right  to  resort  to  the  opinion  of  the  supreme  court,  deliv- 
ered at  the  time  of  the  decree,  in  order  to  assist  them  in  ex- 
pounding it.     West  and  others  v.  Brashettr^  14  Peters,  5K 

MARSHAL  AND  SHERIFF'S  SALES.  (Nature  of.)  A  sale 
of  land  by  the  sheriff,  under  the  laws  of  Maryland,  seized  un- 
der eiferi  /aci<i5,  transfers  the  legal  estate  to  the  vendee  by  op- 
eration of  law,  and  does  not  require  a  sheriff's  deed  to  give  it 
validity.  But  as  sheriff's  sales  of  lands  are  within  the  statute 
of  frauds,  some  memorandum  in  writing  of  the  sales  is  required 
to  be  made.  It  is  immaterial  when  the  return  to  the  execution 
18  inade,  provided  it  is  before  the  recovery  in  an  ejectment  for 
th6  land  sold,  as  the  sale  must  be  proved  by  written  evidence. 
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The  sale  passes  the  title,  and  the  vendee  takes  it  from  the^  day 
of  the  sale.  The  evidence  may  therefore  be  procured  before  or 
at  the  trial.     Remington  v.  lAnthicum^  14  Peters,  84. 

2.  ( When  may  take  place,)  If  property  is  seized  under  ^  fieri  fa- 
cias^  before  the  return  day  of  the  writ,  the  marshal  may  pro- 
ceed to  sell  at  any  time  afterwards,  without  any  new  process 
from  the  court ;  as  a  special  return  on  the  fieri  fetcias  is  one  of 
the  necessary  modes  of  proving  the  sale,  the  marshal  must  be 
authorized  to  make  the  indorsement  af\er  the  regular  return 
term,  in  cases  where  the  sale  was  made  afterwards.     lb, 

3.  (Return.)  The  return  to  &  fieri  facias^  if  written  on  the  writ, 
should  be  so  full  as  to  contain  the  name  of  the  purchaser,  and 
the  price  paid  for  the  property,  or  it  would  not  be  a  sufficient 
memorandum  of  the  sale,  within  the  statute  of  frauds  ;  nor  can 
an  imperfect  return  of  a  sale  be  made  complete  by  a  reference 
to  the  private  memorandum  book  kept  by  the  marshal  of  his 
sales ;  as  it  was  not  a  sufficient  memorandum  of  a  sale,  within 
the  statute.     lb. 

NAMES.  The  law  knows  of  but  one  christian  name, .  and  the 
omission  or  insertion  of  the  middle  name,  or  of  the  initial  let- 
ter of  that  name,  is  immaterial ;  and  it  is  competent  for  the 
party  to  show  that  he  is  known  as  well  without  as  with  the  mid- 
dle name.    Games  and  another  v.  Dunnes  lessee^  14  Peters,  322. 

PATENTS  FOR  USEFUL  INVENTIONS.  (Granting  of 
second  patent.)  On  the  26th  September,  1835,  a  second  patent 
was  granted,  the  original  patent,  granted  in  1831,  having  been 
surrendered  and  cancelled  on  account  of  a  defective  specifica- 
tion ;  the  second  patent  being  for  fourteen  years  from  the  date 
of  the  original  patent.  The  second  patent  was  in  the  precise 
form  of  the  original,  except  the  recital  of  the  fact,  that  the 
former  patent  was  cancelled  ^'  on  account  of  a  defective  specifi- 
cation, "  and  the  statement  of  the  time  the  second  patent  was  to 
begin  to  run.  It  was  objected  that  the  second  patent  should  not 
be  admitted  in  evidence  on  the  trial  of  the  case,  because  it  did 
not  contab  any  recitals  that  the  prerequisites  of  the  act  of  Con- 
gress of  1836,  authorizing  the  renewal  of  patents,  had  been 
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complied  with.  Held  :  that  this  objection  cannot,  in  point  of 
law,  be  maintained.  The  patent  was  issued  under  the  great  seal 
of  the  United  States,  and  is  signed  by  the  President,  and  counter- 
signed by  the  Secretary  of  State.  It  is  a  presumption  of  law 
that  all  public  officers,  and  especially  such  high  functionaries, 
perform  their  proper  official  duties,  until  the  contrary  is  proved. 
Where  an  act  is  to  be  done,  or  patent  granted  upon  evidence 
and  proofs  to  be  laid  before  a  public  officer,  upon  which  he  is  to 
decide,  the  fact  that  he  has  done  the  act,  in  granting  the  patent, 
is  prima  facia  evidence  that  the  proofs  have  been  regularly 
made,  and  were  satisfactory.  No  other  tribunal  is  at  liberty  to 
re-examine  or  controvert  the  sufficiency  of  such  proofs,  when 
the  law  has  made  the  officer  the  proper  judge  of  their  sufficiency 
and  competency.  The  Philadelphia  and  Trenton  Rail  Road 
Company  v.  Stimpson^  14  Peters,  448. 

2.  (Patents  for  lands,)  Patents  for  lands,  equally  with  patents 
for  inventions,  have,  in  courts  of  justice,  been  deemed  prima 

facia  evidence  that  they  have  been  regularly  granted,  whenever 
they  have  been  produced  under  the  great  seal  of  the  govern- 
ment, without  any  recitals  or  proofs  that  the  prerequisites  of  the 
acts  under  which  they  have  been  issued  have  been  duly  ob- 
served. In  cases  of  patents,  the  United  States  have  gone  one 
step  further ;  and  as  the  patentee  is  required  to  make  oath  that 
he  is  the  true  inventor,  before  he  can  obtain  a  patent,  the  patent 
has  been  deemed  prima  facia  evidence  that  he  has  made  the  in- 
vention,    lb. 

3.  {Evidence  relating  to,)  To  entitle  a  party  to  examine  a  wit- 
ness in  a  patent  cause,  the  purpose  of  whose  testimony  is  to  dis- 
prove the  right  of  the  patentee  to  the  invention,  by  showing  its 
use  by  others  prior  to  the  patent,  the  provisions  of  the  patent 
act  of  1836,  relative  to  notice,  must  be  strictly  complied  with. 
lb. 

4.  {Same,)  The  conversations  and  declarations  of  a  patentee, 
merely  affirming  that  at  some  former  period  he  had  invented  a 
machine,  may  well  be  objected  to.  But  his  conversations  and 
declarations,  stating  that  he  had  made  an  invention,  and  de- 
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scribing  its  details,  and  explaining  its  operations,  are  properly 
deemed  an  assertion  of  his  right,  at  that  time,  as  an  inventor, 
to  the  extent  of  the  facts  and  details  which  he  then  makes 
known,  although  not  of  their  existence  at  an  anterior  time. 
Such  declarations,  coupled  with  a  description  of  the  nature  and 
objects  of  the  invention,  are  to  be  deemed  a  part  of  the  res 
gest<By  and  they  are  legitimate  evidence  that  the  invention  was 
then  known  and  claimed  by  him  ;  and  thus  its  origin  may  be 
fixed,  at  least  as  early  as  that  period.     Ih, 

PERJURY.  {In  falsely  talcing  the  owners*  oath.)  The  defend- 
ant was  indicted  for  peijury  in  falsely  taking  and  swearing  "  the 
owners'  oath,  in  cases  where  goods  have  been  actually  pur- 
chased ;"  as  prescribed  by  the  fourth  section  of  the  supplemen- 
tary collection  law,  of  the  1st  of  March,  1823.  The  perjury 
was  charged  to  have  been  committed  in  April,  1837,  at  the  cus- 
ton  house  in  New  York,  on  the  importation  of  certain  woollen 
goods  in  the  ship  Sheridan.  The  indictment  charged  the  de- 
fendant with  having  intentionally  suppressed  the  true  cost  of  the 

•  goods,  with  intent  to  defraud  the  United  States.  2.  Charging 
the  perjury  in  swearing  to  the  truth  of  the  invoice  produced  by 
him  at  the  time  of  the  entry  of  the  goods,  the  invoice  being 
ftilse,  &c.  It  appeared  by  the  evidence,  that  the  goods  men- 
tioned in  the  entry  had  been  bought  by  the  defendant  from  John 
Wood,  his  father,  of  Saddle  worth,  England.  No  witness  was 
produced  by  the  United  States  to  prove  that  the  value  or  cost  of 
the  goods  was  greater  than  that  for  which  they  were  entered  at 
the  custom-house  in  New  York.  The  evidence  of  this,  offered 
by  the  prosecution,  was  the  invoice  book  of  John  Wood,  and 
thirty-five  original  letters  from  the  defendant  to  John  Wood,  be- 
tween 1884  and  1837,  showing  a  combination  between  John 
Wood  and  the  defendant  to  defraud  the  United  States,  by  in- 
voicing and  entering  goods  at  less  than  their  actual  cost ;  that 
this  combination  comprehended  the  goods  imported  in  the  Sher- 
idan ;  and  that  the  goods  received  by  that  ship  had  been  en- 
tered by  the  defendant,  he  knowing  that  they  had  cost  more 
than  the  prices  at  which  he  had  entered  them.      This  evidence 
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was  objeoted  to  on  the  part  of  the  defeDdant,  as  not  competent 
proof  to  convict  the  defendant  of  the  crime  of  perjury  ;  and, 
that  if  an  inference  of  guilt  could  be  derived  from  such  proof, 
it  was  an  inference  from  circumstances,  not  sufficient,  as  the  best 
legal  testimony,  to  warrant  a  conviction.  Held :  That  in  order 
to  a  conviction,  it  was  not  necessary,  on  the  part  of  the  prose- 
cution, to  produce  a  living  witness ;  if  the  jury  should  believe, 
from  the  written  testimony,  that  the  defendant  made  a  false  and 
corrupt  oath  when  he  entered  the  goods.  The  United  States  v. 
Wood,  14  Peters,  430. 
2.  {Dispensation  with  living  witnesses  to.)  The  cases  in  which  a 
living  witness  to  the  corpus  delicti  of  the  defendant,  in  a  prose- 
cution for  perjury,  may  be  dispensed  with,  are :  All  such  where 
a  person  charged  with  a  perjury  by  false  swearing,  to  a  fact  di- 
rectly disproved  by  documentary  or  written  testimony,  spring- 
ing from  himself,  with  circumstances  showing  the  corrupt  in- 
tent :  In  cases  where  the  perjury  charged  is  contradicted  by  a 
public  record,  proved  to  have  been  well  known  to  the  defendant 
when  he  took  the  oath,  the  oath  only  being  proved  to  have  beep 
taken  :  In  cases  where  the  party  is  charged  with  taking  an  oath 
contrary  to  what  he  must  necessarily  have  known  to  be  the 
truth ;  and  the  false  swearing  can  be  proved  by  his  own  letters 
relating  to  the  fact  sworn  to,  or  by  other  written  testimony  ex- 
isting and  being  found  in  the  possession  of  the  defendant,  and 
which  has  been  treated  by  him  as  containing  the  evidence  of 
the  fact  recited  in  it.  lb, 
8.  {Evidence  of,)  The  letters  of  the  defendant,  showing  his 
knowledge  of  the  actual  cost  of  the  goods  which  had  been 
falsely  entered  by  him,  are  the  best  evidence  which  can  be 
given.  This  evidence  is  good  under  the  general  principle  that 
a  man^s  own  acts,  conduct  and  declarations,  when  voluntary,  are 
always  admissible  in  evidence  against  him.  If  the  letters  of 
the  defendant  showed  that  the  invoice  book  of  the  vendor  of  the 
goods,  containing  an  invoice  of  the  goods  enumerated  in  the  in- 
voice to  which  the  defendant  had  sworn  the  owners^  oath,  in 
which  book  the  goods  were  priced  higher  in  the  sale  of  them  to 
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the  defendant,  recognized  the  book  as  containing  the  true   in- 
voice,  his  admission  supersedes  the  necessity  of  other  proof  to 
establish  the  real  price  given  by  him  for  the  goods ;  and  the  let- 
ters and  invoice  book  in  connection  preponderate  against  the 
oath  taken  by  the  defendant,  making  a  living  witness  to  the  cor- 
pus delicti  charged  in  the  indictment,  unnecessary.     lb. 
PROMISSORY  NOTES.     {Statement  of  place,)    An  action  was 
instituted  in  the  circuit  court  of  Mississippi,  on  a  promissory 
note,  dated  at  and  payable  in  New  York.      The  declaration 
omitted  to  state  the  place  at  which  the  note  was  payable,  and 
that  a  demand  of  payment  had  been  made  at  that  place.      The 
court  held,  that  to  maintain  an  action  against  the  drawer  of  a 
promissory  note  or  bill  of  exchange,  payable  at  a  particular 
place,  it  is  not  necessary  to  aver  in  the  declaration  that  the  note, 
when  due,  was  presented  at  the  place  for  payment,  and  was  not 
paid  ;    but  the  place  of  payment  is  a  material  part  in  the  de- 
scription of  the  note,  and  must  be  set  out  in  the  declaratioo. 
Covington  v.  Comstocky  14  Peters,  43. 

2.  (Payable  in  the  office  notes  of  a  hank,)  A  note  to  be  paid  "  in 
the  office  notes  of  a  bank,^^  is  not  negotiable  by  the  usage  or 
custom  of  merchants.  Not  being  a  promissory  note  by  the  law 
merchant,  the  statute  of  Anne,  or  the  kindred  act  of  assembly 
of  Pennsylvania,  it  is  not  negotiable  by  indorsement ;  and  not 
being  under  seal,  it  is  not  assignable  by  the  act  of  assembly  of 
Pennsylvania  on  that  subject,  relating  to  bonds.  No  suit  could 
be  brought  upon  it  in  the  name  of  the  indorser.  The  legal  in- 
terest in  the  instrument  continues  in  the  person  in  whose  favor 
it  has  been  drawn  ;  whatever  equity  another  may  have  to  claim 
the  sum  due  on  the  same  ;  and  he  only  is  the  party  to  suit  at 
law  on  the  instrument.  Irvine^  for  the  use  of  the  Lumberman's 
Bank  at  Warren^  v.  Lowry,  14  Peters,  293. 

3.  (Improperly  put  in  circulation,)  Action  on  a  promissory  note 
for  two  thousand  dollars,  drawn  for  the  purpose  of  being  dis- 
counted at  the  branch  bank  at  Mobile,  payable  to  the  cashier  of 
the  bank  or  bearer,  and  upon  which  was  written  an  order  to 
credit  the  person  to  whom  the  note  was  sent,  to  be  by  him  of- 
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fei:ed  for  discount  to  the  bank  for  the  use  of  the  drawers,  the 
order  being  signed  by  all  the  makers  of  the  note.  The  bank 
refused  to  discount  the  note,  and  it  was  marked  with  a  pencil 
mark,  in  the  manner  in  which  notes  are  marked  by  the  bank 
which  are  offered  for  discount.  The  agent  of  the  drawers,  to 
whom  the  note  was  intrusted  to  be  offered  for  discount,  put  it 
into  circulation,  af\er  indorsing  it ;  having  disposed  of  it  for 
one  thousand  two  hundred  dollars,  for  his  own  benefit,  without 
the  knowledge  of  the  drawers  ;  and  communicated  to  the  pur- 
chaser of  the  note  that  it  had  been  offered  for  discount  and  re- 
jected by  the  bank.  The  note  was  afterwards  given  to  other 
persons  in  part  payment  of  a  previous  debt,  and  credit  for  the 
amount  was  given  in  the  account  with  their  debtors.  The  form 
of  the  note  was  that  required  by  the  bank  when  notes  are  dis- 
counted, and  had  not  been  used  before  it  had  been  so  required 
by  the  bank.  The  circuit  court  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  from  the  drawers  of  the 
note.  Held,  that  the  instruction  was  correct.  Fowler  v. 
Brantley  and  another^  14  Peters,  318. 

4.  (Same.)  The  known  custom  of  the  bank,  and  its  ordinary 
modes  of  transacting  business,  including  the  prescribed  forms 
of  notes  offered  for  discount,  entered  into  the  contract  of  those 
giving  notes  for  the  purpose  of  having  them  discounted  at  the 
bank ;  and  the  parties  to  the  note  must  be  understood  as  having 
agreed  to  govern  themselves  by  such  customs  and  modes  of  do- 
ing business ,  and  this,  whether  they  had  actual  knowledge  of 
them  or  not ;  and  it  was  the  especial  duty  of  all  those  dealing 
with  the  note  to  ascertain  them,  if  unknown.  This  is  the  es- 
tablished doctrine  of  the  supreme  court,  as  laid  down  in  Ren- 
ner  r.  the  Bank  of  Columbia,  9  Wheat. ;  in  Mills  v,  the  Bank 
of  the  United  States,  15  Wheat. ;  and  in  the  Bank  of  Washing- 
ton vs,  Triplett  and  Neale,  1  Peters,  32.     lb. 

5.  {Same,^  A  note  over  due,  or  a  bill  dishonored,  are  circum- 
stances of  suspicion,  to  put  those  dealing  for  it  afterwards  on 
their  guard ;  and  in  whose  hands  it  is  open  to  the  same  de- 
fences it  was  in  the  hands  of  the  holder,  when  it  fell  due.  AAer 
maturity,  such  paper  cannot  be  negotiated.     lb. 
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PUBLIC  LANDS  OF  THE  UNITED  STATES.  (Leasing  of, 
by  tht  President.)  The  United  States  instituted  an  actkui  on 
a  bond  given  by  the  defendants,  conditioned  that  certain  of  the 
obligors  who  had  taken  from  the  agent  of  the  United  States, 
under  the  authority  of  the  president  of  the  United  States,  a  li- 
cense for  smelting  lead  ore,  bearing  date  Sept.  Ist,  1634,  should 
fully  execute  ahd  comply  with  the  terms  and  conditions  of  a 
license  for  purchasing  and  smelting  lead  ore,  at  the  United 
States^  lead  mines,  on  the  Upper  Mississippi  river,  in  the  State  of 
Illinois,  for  the  period  of  one  year.  The  defendants  demured 
to  the  declaration,  and  the  question  was  presented  to  the  circoit 
court  of  Illinois,  whether  the  president  of  the  United  States  bad 
power,  under  the  act  of  Congress  of  3d  of  March,  1807,  to 
make  a  contract  for  purchasing  and  smelting  lead  ore,  at  the 
lead  mines  of  the  United  States,  on  the  Upper  MissiasippL 
This  question  was  certified  from  the  circuit,  to  the  supreme 
court  of  the  United  States.  Held,  that  the  president  of  the 
United  States  has  power,  under  the  act  of  Congress  of  3d  of 
March,  1807,  to  make  the  contract  on  which  this  suit  was  insti- 
tuted. The  United  States  y.  Gratiot  and  another^  14  Peters,  589. 

3.  {PotDcr  of  congress  over.)  The  power  over  the  public  lands 
is  ve^ed  in  congress  by  the  constitution,  without  limitation,  and 
has  been  considered  the  foundation  on  which  the  territorial  gov- 
ernments rest.     lb, 

3.  (Same.)  The  words  "  dispose  of  ^^  the  public  lands,  used  in  the 
constitution  of  the  United  States,  cannot,  under  the  decisions  of 
the  supreme  court,  receive  any  other  construction,  than  that 
congress  has  the  power  in  its  discretion,  to  authorize  the  leas- 
ing of  the  lead  mines  on  the  public  lands,  in  the  territories  of 
the  United  States.  There  can  be  no  apprehensions  of  any  en- 
croachments upon  state  rights  by  the  creation  of  a  numerous 
tenantry  within  the  borders  of  the  States,  from  the  adoption  of 
such  measures.     lb, 

4u  (Authority  of  president  to  lease.)  The  authority  given  to  the 
president  of  the  United  States  to  lease  the  lead  mines,  is  lim- 
ited to  a  term  not  exceeding  five  years.      This  limitation,  how- 
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erer,  is  not  to  be  construed  as  a  prohibition  to  renew  the  leases 
from  time  to  time,  if  he  thinks  proper  so  to  do.  The  authority 
is  limited  to  a  short  period,  so  as  not  to  interfere  with  the  power 
of  oongress  to  make  other  dispositions  of  the  mines,  should 
they  think  the  same  necessary.     lb, 

6.  {Same,)  The  law  of  1807,  authorizing  the  leasing  of  the  lead 
mines,  was  passed  before  Illinois  was  organized  as  a  state.  She 
cannot  now  complain  of  any  disposition  or  regulation  of  the 
mines,  previously  made  by  congress.  She  surely  cannot  claim 
a  right  to  the  public  lands  within  her  limits.     lb. 

SALE  OF  REAL  ESTATE.  {Preparation  and  tender  of 
deed,)  The  rule  that  the  purchaser  of  property  shall  prepare 
and  tender  a  deed  of  conveyance  of  the  property  to  the  ven- 

'  dor,  to  be  executed  by  him,  although  prevailing  in  England,  does 
not  seem  to  have  been  adopted  in  some  of  the  states  of  the 
United  States.  In  Ohio  the  rule  does  not  prevail.  The  local 
practice  ought  certainly  to  prevail,  and  to  constitute  the  proper 
guide  in  the  interpretation  of  the  terms  of  a  contract.  Taylor 
T.  LofigtDorth^  14  Peters,  172. 

SLAVE  TRADE.  The  schooner  Butterfly,  carrying  the  flag  of 
the  United  States,  and  documented  as  a  vessel  of  the  United 
States,  and  having  the  usual  equipments  of  vessels  engaged  in 
the  slave  trade,  sailed  from  Havana  towards  the  coast  of  Africa, 
on  the  27th  July,  1839.  She  was  captured  by  a  British  brig  of 
war,  and  sent  into  Sierre  Leone,  on  suspicion  of  being  Spanish^ 
property.  At  the  time  of  the  capture,  Isaac  Morris  was  in 
command  of  the  vessel,  and  was  described  in  the  ship's  papers, 
and  described  himself,  as  a  citizen  of  the  United  States.  The 
vessel  was  sent  by  the  British  authorities  at  Sierra  Leone  to  be 
dealt  with  by  the  authorities  of  the  United  States.  Held,  that 
to  constitute  the  oflTence  denounced  in  the  second  section  of  the 
act  of  10th  May,  1800,  it  was  not  necessary  that  there  should 
have  been  an  actual  transportation  or  carrying  of  slaves  in  the 
vessel  of  the  United  States,  in  which  the  party  indicted  served. 
2.  The  voluntary  service  of  an  American  citizen  on  board  a 
vessel  of  the  United  States,  in  a  voyage  commenced  with  in- 
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tent  that  the  vessel  should  be  employed  in  the  slave  trade,  from 
one  foreign  place  to  another,  is  an  offence  against  the  second 
section  of  the  law,  although  no  slave  had  been  transported  in 
such  vessel,  or  received  on  board  of  her.  3.  To  constitute  the 
offence  under  the  third  section  of  the  act,  it  was  not  necessary 
that  there  should  be  an  actual  transportation  of  slaves  in  a  for- 
eign vessel,  on  board  of  which  the  party  indicted  served.  4. 
The  voluntary  service  of  an  American  citizen  on  board  a  for* 
eign  vessel,  in  a  voyage  commenced  with  intent  that  the  vessel 
should  be  employed  and  made  use  of  in  the  transportation  of 
slaves,  from  one  foreign  country  to  another,  is  in  itself,  and 
w)iere  no  slaves  have  been  transported  in  such  vessel,  or  re* 
ceived  on  board  of  her,  an  ofience  under  the  third  section  of  the 
act.  The  United  States  v.  haac  Morris^  14  Peters,  464. 
SPECIFIC  PERFORMANCE.  (Refusal  of  decree  for.)  A 
decree  for  a  specific  performance  of  a  contract  was  refused, 
because  a  definite  and  certain  contract  was  not  made,  and  be- 
cause the  party  who  claimed  the  performance  had  failed  to 
make  it  definite  and  certain  on  his  part,  by  neglecting  to  com- 
municate by  return  of  mail,  conveying  to  him  the  proposition  of 
the  vendor,  his  acceptance  of  the  terms  offered.  Carr  v.  Du- 
val and  another^  14  Peters,  77. 

2.  (Same.)  If  it  be  doubtful  whether  an  agreement  has  been  con- 
cluded, or  is  a  mere  negotiation,  chancery  will  not  decree  a 
specific  performance.     lb. 

3.  (Non-compliance  with  the  strict  terms  of  a  contract,)  Spe- 
cific performance  of  a  contract  by  T.  for  the  sale  by  him  of  a 
lot  of  ground  in  the  city  of  Cincinnati,  w^s  asked,  by  a  bill 
filed  in  the  circuit  court  for  the  district  of  Ohio,  by  L.  The 
complainant  in  the  bill  had  purchased  the  lot,  and  had  pcud  ac- 
cording to  the  contract,  the  proportion  of  the  purchase  money 
payable  to  T.  By  the  contract,  a  deed,  with  a  general  war- 
ranty, was  to  have  been  given  by  the  vendor  within  three 
months,  on  which  a  mortgage  for  the  balance  of  the  purchase 
money  was  to  have  been  executed  by  the  purchaser.  This 
deed  was  never  given  or  offered.      The  purchaser  went  into 
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possession  of  the  lot,  improved  it  by  building  valuable  stores 
upon  it,  and  sold  a  part  of  it.      A  subsequent  agreement  was 
made  with  the  vendor,  as  to  the  rate  of  interest  to  be  paid  on 
the  balance  of  the  purchase  money.      The  purchase  was  made 
in  1814,  and  the  interest,  as  agreed  upon,  was  regularly  paid 
until  1822,  when  it  was  withheld.      In  1822,  the  vendor  insti- 
tuted an  action  of  ejectment  for  the  recovery  of  the  property, 
and  he  obtained  possession  of  the  same  in  1824.     In  1819,  the 
purchaser  was  informed  that  one  Chambers  and  wife  had  a 
claim  on  the  lot,  which  was  deemed  valid  by  counsel ;    and  in 
1828,  a  suit  for  the  recovery  of  the  lot  was  instituted  by  Cham- 
bers and  wife  against  T.  L.  and  others,  which  was  depending 
until  after  1829.     In  1825,  this  bill  was  filed,  claiming  from  T. 
a  conveyance  of  the  property  under  the  contract  of   1814,  on 
the  payment  of  the  balance  of  the  purchase  money  and  in- 
terest.    The  circuit  court  decreed  a  conveyance ;    and  the  de- 
cree was  affirmed  by  the  supreme  court.      Taylor  v.  Long' 
worthy  14  Peters,  173. 
6.  {Where  time  is  of  the  essence  of  the  contract.)      There  is  no 
doubt  that  time  may  be  the  essence  of  a  contract  for  the  sale  of 
property.     It  may  be  made  so  by  the  express  stipulations  of  the 
parties,  or  it  may  arise  by  implication  from 
the  property,  or  the  avowed  objects  of  the 
chaser.     And  even  when  time  is  not  thus,  < 
impliedly,  of  the  essence  of  the  contract,  if 
a  specific  performance  has  been  guilty  of  gi 
been  inexcusably  negligent  in  performing  tl 
part,  or  if  there  has,  in  the  intermediate  pei 
rial  change  in  circumstances,  affecting  the  r 
obligations  of  the  parties,  in  all  such  cases 
will  refuse  to  decree  any  specific  performan 
ground  that  it  would  be  inequitable  and  unjui 
der  circumstances  of  this  sort,  or  of  an  analc 
is  not  treated  by  courts  of  equity  as  of  th  e 
tract ;  and  relief  will  be  given  to  the  party  y 
has  not  been  grossly  negligent,  and  comes  ^ 
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time,  although  he  has  not  complied  with  the  strict  terms  of  the 
contract.  But  in  all  such  cases,  the  court  expects  the  party  to 
make  out  a  case  free  from  all  doubt,  and  to  show  that  the  relief 
which  he  asks  is,  under  all  the  circumstances,  equitable ;  and 
to  account  in  a  reasonable  manner  for  his  delay  and  apparent 
omission  of  duty.  J^. 
SUPREME  COURT  OF  THE  UNITED  STATES.  {Jwris- 
diction  of.)  Under  the  25th  section  of  the  judiciary  act  of 
1789,  three  things  are  necessary  to  give  the  supreme  court  ju- 
risdiction over  a  case  brought  up  by  writ  of  error  or  appeal : 
1.  The  validity  of  a  statute  of  the  United  States,  or  of  an  au- 
thority exercised  under  a  state,  must  be  drawn  in  question.  2. 
it  must  be  drawn  in  question  on  the  ground  that  it  is  repugnant 
to  the  constitution,  treaties  and  laws  of  the  United  States.  3. 
The  decision  of  the  state  court  must  be  in  favor  of  its  validity. 
The  Commonwealth  Bank  of  Kentucky  v.  Grifith  and  another^ 
14  Peters,  56. 

2.  {Writ  of  error  to.)  When  the  decision  of  a  state  court  is 
against  the  validity  of  a  state  staute,  as  contrary  to  the  constitution 
of  the  United  States,  a  writ  of  error  does  not  lie  to  the  supreme 
court  on  such  judgment.     lb, 

3.  {Practice  in.)  By  a  rule  of  the  supreme  court,  the  practice  of 
the  English  courts  of  chancery  is  the  practice  of  the  courts  of 
equity  of  the  United  States.  The  StaU  of  Rhode  Island  v.  the 
State  of  Connecticut^  14  Peters,  210. 

5.  {Judgment  of)  The  judgment  of  the  supreme  court  of  the 
United  States,  in  a  case  brought  by  writ  of  error  to  a  court  of 
a  st&te,  must  be  confined  to  the  error  alleged  in  tho  decision  of 
the  state  court,  upon  the  construction  of  the  act  of  congress  be- 
fore the  state  court.  Lessee  of  Polktrd^s  Heirs  v.  Kibhe^  14 
Peters,  353. 

SURETY.  {Discharge  of.)  Extending  the  time  of  payment  of 
a  bond,  and  a  mere  delay  in  enforcing  it,  will  not  discharge  a 
surety,  unless  some  agreement  has  been  made  injurious  to  the 
interest  of  the  surety.  Sprigg  v.  The  Bank  of  Mount  Pleas- 
ant, 14  Peters,  201. 
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2.  {Liahility  of,)  It  is  a  sound  and  well  settled  principle  of  law, 
that  sureties  are  not  to  be  made  liable  beyond  their  contract ; 
and  any  agreement  with  the  creditor  which  varies  essentially 
the  terms  of  the  contract,  without  the  assent  of  the  surety,  will 
discharge  him  from  responsibility.  But  this  principle  cannot 
apply  where  the  surety  has  by  his  own  act  exchanged  his  char- 
acter of  surety  for  that  of  principal ;  and  then  applies  to  a  court 
of  equity  to  reinstate  him  to  his  character  of  surety,  in  viola- 
tion of  his  own  express  contract.     lb, 

TRUSTS.  (To  secure  a  debt.)  In  case  of  a  deed  trust  execu- 
ted to  secure  a  debt,  unless  in  case  of  some  extrinsic  matter  of 
equity,  a  court  of  equity  never  interferes  to  delay  or  prevent  a 
sale  according  to  the  terms  of  the  trust ;  and  the  only  right  of 
the  grantor  in  the  deed,  is  the  right  to  any  surplus  which  may 
remain  of  the  money  for  which  the  property  sold.  The  Bank 
of  the  Metropolis  v.  GutUchliek^  14  Peters,  19. 

2.  (Affirmation  of .)  When  a  trust  is  created  for  the  benefit  of  a 
third  party,  though  without  his  knowledge  at  the  time,  he  may 
affirm  the  trust  and  enforce  its  execution.     lb, 

3.  (Extinguishment  of.)  Where  a  deed  of  trust  was  ex^uted  to 
secure  the  payment  of  certain  notes,  and  a  judgment  obtained 
on  the  notes,  the  judgment  did  not  operate  as  an  extinguishment 
of  the  right  of  the  holders  of  the  note  to  call  for  the  execution 
of  the  trust ;  although  the  act  of  limitations  might  apply  to  the 
judgment    lb. 

4.  (Relation  of.)    The  same  relation  as  that  of  landlord  and  ten 
ant  subsists  between  a  trust,  and  a  cestui  qui  trusty  as  it  regards 
title  to  the  estate.    Wladen  and  another  v.  Bodley  and  another^ 
14  Peters,  156. 

WRIT  OF  ERROR.  (To  circuU  court.)  It  is  the  settled  doc- 
trine of  the  supreme  court  of  the  United  States  that  a  writ  of 
error  does  not  lie  from  the  circuit  court  on  the  refusal  of  a  mo- 
tion to  quash  an  execution  by  such  refusal  not  being  a  final 
judgment,  under  the  twenty-second  section  of  the  judiciary  act 
of  1789.     Evans  v.  Gee,  14  Peters,  1. 
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III.—MISCELLANEOUS  CASES. 

In  the  District  Court  for  the  District  of  Maine^  November  ^k, 

1840. 

BONNET  VS.   THE   HUNTRESS. 

The  ownen  of  a  fteftmboat  employed  in  cmrrying  pusengen  and  merchan- 
dize between  port  and  port  are  leiponsible  to  shippers  of  goods  as  common 
carriers. 

Common  carriers  mast  at  their  peril  deliver  goods  which  thej  carrj,  to  the 
right  persons,  and  if  thej  make  a  wrong  deliTery  ihey  will  be  lesponaiUe  €oi 
any  loss  which  may  be  thereby  occasioned. 

It  is  the  duty  of  the  owners  of  goods  to  have  them  properly  marked,  and  to 
present  them  to  the  carrier  or  his  servants  to  have  them  entered  in  their 
books ;  and  if  he  neglects  to  do  it  and  there  is  a  misdelivery  and  loss  in  con- 
sequence  without  any  fault  of  the  carrier,  he  must  bear  the  lose. 

But  the  carrier  is  not  discharged  from  all  responsibility  as  to  the  delivery 
by  such  neglect,  but  if  there  is  a  wrong  delivery  or  a  loss  through  any  want 
of  reasonable  caution  on  the  part  of  the  carrier  or  his  servants,  he  will  be 
responsible. 

This  was  a  libel  in  personam  against  the  owners  of  the  steam- 
boat Huntress  for  the  loss  of  a  box  of  goods  shipped  by  the  libel- 
lant  at  Boston  to  be  delivered  to  him  at  Portland.  The  Huntress 
was  regularly  employed  in  running  between  Boston  and  Portland 
for  the  transportation  of  passengers  and  goods.  The  libellant 
shipped  on  board  of  her  at  Boston,  on  the  30th  of  June,  three 
boxes  to  be  carried  to  Portland,  and  at  the  same  time  he  took 
passage  in  the  boat  himself.  The  boxes  all  arrived  safe,  and 
were  landed  and  put  into  the  storehouse  on  the  wharf.  Bonney, 
the  libellant,  paid  the  freight,  had  them  put  into  the  handcart  and 
ordered  them  to  be  carried  to  the  Elm  tavern.  He  then  went  to 
the  tavern,  leaving  the  porter  to  follow  him  with  the  boxes.  After 
he  had  led  the  wharf  one  of  the  boxes  was  claimed  by  a  female 
passenger  as  part  of  her  baggage.  The  mate,  with  one  Adams  a 
passenger,  who  appeared  to  be  travelling  in  company  with  the 
woman  who  claimed  the  box,  came  on  shore,  and  Adams  pointed  out 
the  box,  and  they  took  it  from  the  porter  and  carried  it  back  on  board 
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the  boat.  On  the  box  being  shown  to  the  woman  she  pronounced 
it  to  be  hers  and  said  that  it  contained  wearing  apparel.  It  was 
delivered  to  her  without  any  examination  of  the  contents,  and  she 
being  bound  to  Hallowell,  it  was  carried  on  board  the  Thorn, 
another  boat,  which  took  the  passengers  of  the  Huntress  who 
were  bound  to  the  Kennebec,  and  with  her  carried  to  Hallowell. 
This  box,  it  is  alleged,  contained  thirty  bonnets,  one  hat,  and  ten 
pieces  of  Florence  platt.  The  mate,  then  thinking  that  there  either 
was  some  mistake  or  fraud,  took  the  other  two  boxes  and  carried 
them  back  to  the  boat.  Bonney,  having  been  informed  by  the 
porter  that  there  was  some  mistake  about  his  goods,  returned  to 
the  boat  to  inquire  into  the  difficulty.  After  some  conversation 
with  the  clerk,  the  two  boxes  which  remained  were  restored  to 
him,  and  the  clerk  wrote  to  the  agent  at  Hallowell  to  look  after 
the  other  box,  and  Bonney  went  there  in  pursuit  of  it  When  he 
arrived  at  Hallowell,  the  agent  sent  for  the  woman  who  had  taken 
the  box,  and  she  said  it  was  taken  by  mistake.  She  went  away, 
and,  on  being  sent  for  again,  was  not  to  be  found,  but  had  left  the 
place  and  carried  one  of  the  bonnets  with  her.  On  inquiry  it  was 
ascertained  that  she  had  sold  the  ten  pieces  of  Florence  platt,  the 
hat  and  three  bonnets.  The  price  for  which  one  of  the  bonnets 
was  sold,  $6,  25,  was  brought  to  the  agent.  Twenty-five  bonnets 
remained  in  the  box,  most  of  them  in  a  damaged  state.  The 
agent  offered  to  return  them  to  Bonney,  but  he  refused  to  receive 
them,  unless  he  was  paid  for  the  damage  and  for  the  articles 
missing. 

The  clerk  of  the  boat,  who  was  examined  as  a  witness,  stated 
that  it  was  his  custom  to  stand  on  the  wharf  to  receive  the  freight 
which  was  offered,  and  that  he  entered  it  all  in  a  book  kept  for 
that  purpose,  except  small  packages,  which  were  carried  in  the 
office ;  that  he  had  no  account  of  the  boxes  of  Bonney  in  his  book, 
and  had  no  knowledge  of  their  being  in  the  boat  until  after  she 
arrived  at  Portland.  A  notice  was  posted  up  in  the  boat,  that  no 
freight  would  be  received  within  an  hour  of  the  time  that  the  boat 
is  advertised  to  leave  the  wharf,  and  requiring  all  freight  to  be 
intelligibly  marked  or  it  would  not  be  received ;   but  the  actual 
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knowledge  of  this  notice  was  not  brought  home  to  the  Hbellant 
An  advertiaement  was  also  published  in  the  Portland  papers,  hot  it 
contained  no  direction  as  to  receiving  or  marking  goods  for  freight 
The  clerk  stated  that  the  two  boxes  detained  had  no  marks  upon 
them  by  which  they  could  be  known,  but  that  Bonney  pointed  out 
to  him  his  name  written  with  a  pencil  upon  them,  but  that  the  lines 
were  so  faint  and  indistinct  &s  to  be  nearly  illegible,  and  that  if  he 
had  seen  them  in  the  storehouse  in  Boston,  he  should  have  led  them 
as  unmarked  goods.  The  mate,  who  delivered  the  other  box  to  the 
female  passenger,  stated  that  it  had  no  mark  upon  it,  and  stated 
the  circumstances  of  the  delivery  of  it  to  the  woman  somewhat 
differently  from  the  Hbellant^  witness.  Theee  differences  are 
noticed  in  the  opinion  of  the  court 

The  case  was  argued  by  Fox  for  the  libellant,  and  W,  P. 
Fessenden  for  the  respondents:  and  the  following  opinion  was 
pronounced  by  Ware,  district  judge. 

Upon  the  facts  proved  in  this  case  the  libellant  claims  to  recover 
of  the  owners  of  the  boat  the  value  of  the  merchandize  he  has 
lost,  as  he  alleges,  through  the  carelessness  and  misconduct  ci 
their  agents.  There  can  be  no  doubt  that  the  owners  of  the  boat 
are  subject  to  all  the  liabilities  of  common  carriers.  It  is  proved 
that  she  was  regularly  employed  in  running  between  Portland  aad 
Boston  for  the  conveyance  of  passengers  and  merchandize.  A 
common  carrier  is  one  who  makes  it  a  business  to  transport  goods 
either  by  land  or  water  for  hire,  and  holds  himself  ready  to  cany 
them  for  all  persons  who  apply  and  pay  the  hire.*  Undertaking 
as  he  does  to  carry  goods  for  all  persons,  he  is  considered  as 
engaged  in  a  public  employment,  and  as  engaging  beforehand  to 
carry  goods  for  a  reasonable  remuneration  for  any  person  who 
may  apply  to  him  and  pay  the  hire,  and  he  will  be  liable  to  an 
action  for  refusing  unless  he  has  a  reasonable  cause  for  his  refusaL* 
The  law,  for  strong  reasons  of  public  policy,  holds  him  to  a  veiy 
rigorous  responsibility.  He  is  answerable  not  only  for  his  own 
acts  but  for  those  of  his  agents  and  servants.     Among  the  obliga- 

>  2  Kent's  Comm.  598 ;  1  Pick.  R.  50,  Dwight  v.  Rrewiter. 
*  Story  on  Bailments,  §  502. 
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tioM  which  common  carriers  take  upon  themselves,  as  resulting 
from  the  nature  of  their  employment,  is  that  of  delivering  the 
goods  when  they  are  transported  to  the  place  of  destination,  to  the 
proper  person.  If  they  are  delivered  to  a  wrong  person  and  any 
loos  or  damage  ensues  in  consequence,  they  are  responsible  to  the 
owner/  And  when  the  goods  are  lost  or  damaged,  the  onus  pro' 
bandi  b  upon  the  carrier  to  prove  that  the  loss  was  occasioned  by 
some  cause  for  which  the  law  will  excuse  him.'  It  is  in  evidence 
that  the  box  in  question  belonged  to  the  libellant,  that  part  of  its 
contents  have  been  lost,  and  that  the  greater  part  of  what  remained 
has  been  materially  damaged,  and  the  burthen  of  showing  that  the 
loss  and  damage  occurred  under  such  circumstances,  as  will  ex* 
empt  the  owners  from  their  responsibility,  is  thrown  upon  them. 

The  counsel  for  the  respondent  contends,  in  the  first  place,  that 
the  box  had  been  delivered  to  Bonney,  and  that  they  were  there- 
fore discharged  from  all  their  liabilities.  The  facts,  as  they  are 
stated  by  the  libellant's  witnesses,  Watts  the  keeper  of  the 
Morehouse,  and  Potter  the  porter,  are,  that  the  three  boxes  were 
landed  and  put  into  the  respondents'  storehouse,  that  Bonney  em- 
ployed a  porter  to  carry  them  to  the  tavern  and  had  them  put  in 
bis  cart ;  that  after  he  had  \efi  the  wharf,  a  claim  being  made  by 
another  passenger  of  one  of  the  boxes,  the  mate  came  on  shore 
with  Adams,  and  they  took  the  box,  carried  it  again  on  board  the 
boat,  and  delivered  it  to  the  woman  who  claimed  it.  Now  if  it 
should  be  admitted  that  here  was  such  a  delivery  as  would  dis- 
charge the  owners  from  all  further  responsibility,  had  nothing 
more  been  done,  although  the  box  had  not  been  actually  removed 
from  their  storehouse,  it  is  quite  as  clear  from  this  evidence  that 
the  delivery  was  revoked,  not  merely  as  to  the  box  in  question, 
but  as  to  all  of  them.  It  is  quite  impossible  to  put  any  other  con- 
struction upon  the  act  of  the  mate,  in  taking  all  the  boxes  and 
replacing  them  on  board  the  boat,  aAer  Bonney  had  led  the 
wharf,  than  that  it  was  a  revocation  of  the  delivery.    The  goods 

>  Golden  v.  Manning,  3  Wikon,  439 ;  Garnett  v.  Willan,  5  Barnwell  and 
Aldenon,  52. 
*  8tofy  on  Batlmentf,  §  529. 
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were  again  in  posseetion  of  the  respondents  by  the  act  of  their 
servants,  and  all  their  responsibilities  as  common  carriers  re- 
attached. It  was  contended  at  the  argument,  that  the  goods  having 
been  once  delivered,  the  retakbg  of  them  was  the  private  and 
unauthorized  act  of  the  mate,  for  which  the  owners  are  not 
accountable,  and  if  there  is  any  responsibility,  it  is  only  the  private 
and  personal  responsibility  of  the  mate,  or  of  the  mate  and  Adams. 
But  the  mate  did  not  interfere  in  the  business  as  a  stranger ;  he 
interposed  in  his  quality  and  with  the  authority  of  mate,  and  as  a 
servant  of  the  owners,  having  a  right  to  retain  the  goods.  It  is  the 
appropriate  duty  of  the  mate  to  superintend  the  loading  and  un* 
loading  of  the  goods  taken  on  freight.  It  is  true  that  if  a  dispute 
arises  between  different  persons  claiming  the  same  goods,  the 
proper  person  to  decide  this  dispute  is  the  clerk,  because  he  takes 
the  account  of  the  goods.  But  if  the  mate  volunteers  to  decide 
the  dispute  and  delivers  them  to  a  wrong  person,  the  most  that 
can  be  said  is  that  he  is  acting  beyond  the  line  of  his  proper  doty 
and  may  be  answerable  to  his  employers,  but  they  are  responsible 
to  the  owner,  for  they  are  as  much  responsible  for  the  acts  of  their 
servants  as  for  their  own. 

The  mate  in  his  deposition  gives  a  difierent  account  of  the  affiur. 
He  says  that  Adams  informed  him  that  a  man  had  taken  a  wrong 
box  on  shore,  and  then  went  ashore  and  took  and  carried  it  on 
board  the  Thorn.  AAerwards,  he  adds,  that  upon  reflection  he  is 
satisfied  that  Adams  went  ashore  and  took  the  box  on  board  the 
Thorn  before  speaking  to  him ;  that  he  then  went  on  board  the 
Thorn,  eicamined  the  box  and  found  no  mark  upon  it ;  that  he 
asked  the  woman  if  it  was  hers,  to  which  she  replied  that  it  was 
and  had  wearing  apparel  in  it.  Without  opening  the  box  to  verify 
her  statement,  he  allowed  her  upon  her  word  alone  to  retain  the 
box  and  she  carried  it  with  her  to  Hallowell.  Now,  in  the  first 
place,  the  testimony  of  the  mate  is  objected  to  as  that  of  an  inters 
ested  witness.  He,  with  Adams,  having  taken  the  box  from  the 
porter  and  delivered  it  to  a  wrong  person  without  consulting  and 
taking  the  direction  of  the  clerk,  it  is  argued,  Lb  answerable  over  to 
his  employers  for  any  damage  which  may  be  recovered  against 
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them,  and  has  therefore  a  <]irect  interest  to  prevent  a  recovery. 
And  if  it  be  conceded  that  he  exculpates  himself  bj  his  own  state- 
ment, that  is  overcome  by  the  plain,  direct,  and  positive  testimony 
of  two  disinterested  witnesses  by  whom  he  is  flatly  contradicted. 
My  opinion,  upon  the  facts  which  have  been  proved,  is  that  if  there 
had  been  a  delivery  it  was  revoked  by  the  same  authority  by 
which  it  was  made,  and  that  the  respondents  are  not  for  that  cause 
exonerated  from  their  responsibilities  as  common  carriers. 

In  the  second  place,  it  was  contended  at  the  argument,  that  the 
owners  of  the  boat  are  not  responsible,  because  no  contract  of 
affreightment  for  the  carriage  of  the  goods  intervened  between  the 
parties,  but  that  they  were  surreptitiously  put  on  board  by  the 
libellant  or  by  his  procurement,  without  the  knowledge  of  the 
clerk  of  the  boat,  and  without  being  properly  marked  so  that  it 
could  be  known  to  whom  they  belonged. 

No  evidence  was  ofiered  to  show  by  whom  or  by  what  means 
the  goods  were  brought  on  board.  They  were  not  brought  to  the 
notice  of  the  clerk  and  were  not  entered  on  the  freight  list  The 
contract  of  affreightment  or  that  for  the  transportation  of  goods  by 
a  common  carrier,  like  all  other  contracts,  requires  for  its  comple- 
tion the  consent  of  the  parties  either  express  or  implied.  If  goods, 
says  Pothier,  are  put  on  board  a  vessel  without  the  knowledge  of 
the  master,  there  is  no  contract  and  consequently  no  obligation  on 
one  part  or  the  other ;  and  therefore  the  master  who  finds  the 
merchandize  in  his  vessel  may  put  it  ashore,  and  charge  the  ex- 
pense of  unlading  to  the  owner.  The  French  legislation  has  pro- 
vided for  this  case  by  a  special  article.  The  master  may  discharge 
the  goods  found  on  board  his  vessel  without  being  made  known  to 
him,  or  he  may  carry  them  and  charge  the  highest  freight  paid 
for  merchandize  of  the  same  quality.'  Valin  and  Pothier  teach 
as,  that  if  he  does  not  discover  them  until  after  he  sails,  provided 
the  vessel  is  overloaded,  he  may  discharge  them  at  an  intermedi- 
ate port  before  the  end  of  the  voyage,  leaving  them  in  the  hands 
of  some  solvent  merchant,  and  giving  the  owner  notice  ;  but  if  the 

1  Ordonnance  de  la  Marine,  Lit.  3,  Tit  3,  Art.  7. 
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yetsel  is  not  overcharged  be  ought  to  cany  them  to  the  port  of 
destioatioD.'  This  obligation  does  not  arise  from  the  contract  of 
the  parties,  because  no  contract  has  intervenedf  but  results  from 
the  principles  of  natural  law,  the  great  law  of  social  charity,  which 
commands  us  on  all  occasions  to  promote  the  well  being  of  others, 
when  it  can  be  done  without  a  sacrifice  for  ourselves,  and  not  to 
do  an  act,  though  permitted  by  the  positive  law,  which  will  be 
materially  injurious  to  another,  without  any  corresponding  benefit 
to  ourselves.  The  code  of  commerce  adopts  the  morality  of 
Pothier  and  confines  the  right  of  the  master  to  discharge  the  goods 
at  the  port  where  they  are  laden.' 

If  these  principles  ought  to  govern  in  the  case  of  a  common 
freighting  vessel,  and  they  are  recommended  as  well  by  public 
convenience  as  by  their  pure  and  honorable  morality,  they  apply 
with  much  greater  force  to  cases  like  the  present.  This  boat  was 
in  the  strictest  sense  of  the  word,  a  common  carrier,  making  her 
trips  daily  between  Portland  and  Boston.  Her  goods  and  freight 
were  owned  by  a  great  variety  of  persons,  were  brought  in  small 
quantities,  loaded  in  a  hurry,  ordinarily  without  the  formality  of  a 
bill  of  lading,  and  often,  as  in  this  case,  accompanied  by  their 
owners.  The  owners  of  the  boat,  by  the  nature  of  their  employ- 
ment, engaged  and  were  bound  to  take  the  goods  of  all  persons 
who  ofiered  them,  without  any  special  contract  for  that  purpose. 
Holding  themselves  out  generally  as  ready  to  carry  freight  or 
passengers,  the  public  have  a  right  to  take  them  at  their  offer,  and 
they  are  not  at  liberty  to  refuse  without  good  cause,  and  those  who 
wish  for  a  passage  or  have  goods  to  be  transported  need  not  take 
the  trouble  to  make  a  contract  before-hand.  They  understand 
that  the  master  is  bound  to  allow  them  a  passage,  and  to  carry 
their  merchandise,  unless  he  has  some  valid  excuse,  and  they  go 
down  to  the  boat  prepared  to  go  on  board  and  take  their  goods 
with  Uiem.  Now  it  appears  to  me  that  if  the  goods  are  put  on 
board  in  the  ordinary  manner,  a  contract  results  from  the  fact 
itself.    In  the  present  case,  the  owners  of  the  boat  held  them- 

»  I  Valin,  647 ;  Pothier,  Trait6  de  contrat  de  charter  Partie,  No.  10-12. 
•  No.  292 ;  Boulay-Paty  Droit  Maritime,  Vol.  2,  p.  373,  Tit  2 ;  Sect.  5. 
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selves  out  as  ready  to  carry  freight  for  all  persons  generally,  and 
if  the  libellant  had  his  goods  carried  to  the  wharf,  and  they  were 
taken  on  board  in  the  usual  course  of  the  business  as  other  goods 
were,  he  accepted  their  offer,  and  it  appears  to  roe  that  the  con* 
tract  was  complete ;  but  if  it  was  not,  it  was  ratified  and  made 
perfect  by  the  payment  and  acceptance  of  the  freight. 

It  is  true,  that  if  goods  are  furtively  put  on  board  by  the  owner, 
and  there  is  an  apparent  desire  to  conceal  them,  a  presumption 
would  naturally  arise,  that  the  owner  intended  to  defraud  the  car- 
rier  of  his  compensation  for  his  services.  Such  conduct  mi^t 
rebut  the  presumption  of  an  implied  contract,  and  a  question  might 
be  made  whether  the  acceptance  of  the  freight  was  a  waiver  of 
the  wrong,  so  as  to  subject  the  carrier  to  all  the  responsibilities 
which  would  result  from  a  contract.  But  that  question  does  not 
arise  in  this  case,  because  there  is  no  evidence  tending  to  create 
any  suspicion  of  that  kind  against  the  libellant.  Begularly,  with* 
out  doubt,  the  clerk  of  the  boat  ought  to  be  notified,  and  for  his  own 
security  the  shipper  ought  to  see  that  his  goods  are  entered  on 
the  freight  list  But  in  the  hurry  and  confusion  in  which  the  busi- 
ness is  often  done,  it  would  be  a  harsh  presumption  to  assume 
that  fraud  was  intended  from  this  neglect  alone.  It  is  certain,  also, 
that  the  goods  ought  to  be  plainly  and  legibly  marked,  so  that  the 
owner  or  consignee  may  be  easily  known :  and  if  in  consequence 
of  omitting  to  do  it,  without  any  fault  on  the  part  of  the  carrier, 
the  owner  sustains  a  loss  or  any  inconvenience,  he  must  impute 
this  to  his  own  fault.  It  is  certain  that  the  box  had  not  such  plain, 
intelligible  marks  upon  it,  as  would  readily  point  out  the  owner. 
He  probably  thought,  as  he  was  in  company  with  his  goods,  that 
this  was  of  less  importance.  But  it  was  a  fault  on  his  part,  and 
the  natural  and  necessary  consequence  of  that  fault  he  must  bear. 
But  his  fault  will  not  excuse  the  fault  of  the  carriere  or  their  ser- 
vants. They  are  not  liberated  from  all  care  and  responsibility, 
because  the  shipper  has  not  placed  proper  marks  on  his  goods. 
Bonney  took  and  paid  the  freight  of  the  three  boxes.  They  were 
landed,  and  he  had  them  delivered  to  a  porter,  and  ordered  them 
to  be  carried  to  his  lodgings.     Here  was  abundant  proof  that  he 
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claimed  them.  But  now,  afler  Bomiey  had  left  the  wharf,  in  the 
confidence  that  his  goods  would  follow  him,  cornea  forward  another 
claimant  She  gave  no  better  proof  of  title  than  Bonney.  If  the 
box  was  not  marked  for  him,  neither  was  it  for  her.  Tet  without 
any  examination,  without  even  taking  the  trouble  to  open  the  box 
and  see  whether  it  contained,  as  the  woman  alleged,  her  wearing 
apparel,  and  in  the  absence  of  Bonney,  who  had  paid  the  frei^ 
to  the  mate  himself,  it  was  delivered  over  to  her.  No  one  can 
hesitate  to  say,  upon  the  simple  statement  of  the  facts,  that  there 
was,  in  this,  undue  precipitancy  and  a  want  of  due  caution  on  the 
part  of  the  mate.  Nor  will  any  man  of  ordinary  prudence  and 
caution  pretend  that  this  is  the  way  in  which  opposing  claims  to 
property  ought  to  be  settled.  The  woman  passenger  had  declared 
what  the  box  contained  if  it  belonged  to  her.  If  Bonney  had  been 
sent  for,  and  the  question  had  been  asked  him,  the  adverse  claims 
would  have  been  satisfactorily  settled  on  the  spot  The  delivery 
to  one  of  the  claimants,  in  the  absence  of  the  other,  without  any 
further  inquiry,  was  a  gross  fault  on  the  part  of  the  mate  ;  and  as 
the  owners  of  the  boat  are  responsible  for  the  acts  of  their  ser> 
vants,  it  is  imputable  to  them.  My  opinion,  therefore,  is,  that  the 
owners  are  liable.  And  as  the  respondents  refused  to  make  the 
libellant  any  compensation  for  the  loss  and  damage  of  his  goods, 
he  was  justified  in  leaving  them  upon  their  hands,  and  looking  to 
them  for  their  value. 
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LEGISLATION. 


Michigan.  The  acts  of  the  legislature  of  Michigan,  passed  at 
the  regular  session  thereof  for  the  present  year,  amount  to  one 
hundred  and  twenty-seven  in  number,  and  are,  many  of  them,  of 
an  important  and  general  character. 

Revised  Statutes,  Among  these  acts,  we  find  several  which 
make  considerable  changes  and  amendments  of  the  revised  sta- 
tutes, recently  enacted  ;  as  No.  39,  concerning  crimes  and  pun- 
ishments ;  No.  53,  relative  to  guardians  and  wards ;  No.  60, 
forcible  entry  and  detainer ;  No.  88,  wills  of  real  and  personal 
estates;  and  No.  121,  relative  to  primary  schools.  The  last 
contains  an  entire  revision  of  the  whole  school  system,  in  fiAy 
sections. 

Minors,  The  conveyance  of  real  estate  held  in  trust  by  minors 
for  others  is  authorized,  under  the  direction  of  the  court  of  chan- 
cery, in  certain  cases.  Real  estate  of  their  own  may  also  be 
disposed  of,  under  the  direction  of  the  court,  for  their  nurture  and 
education.     No.  20. 

Costs  in  Criminal  Cases,  In  all  criminal  prosecutions,  at  the 
instance  of  a  private  person,  and  not  of  some  public  officer,  or  of 
the  grand  jury,  the  name  of  the  prosecutor  is  required  to  be  writ- 
ten on  the  foot,  of  the  complaint,  before  it  is  filed  :  and,  if  the 
defendant  is  discharged  on  examination  or  acquitted  od  trial,  or  a 
nolle  prosequi  is  entered  by  order  of  the  court,  the  costs  are  to  be 
paid  by  the  prosecutor.     No.  27. 

Courts  of  fecial  Sessions.  In  certain  criminal  cases  of  an 
inferior   degree,  as   larceny   (where  the   property  stolen  does 
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not  exceed  twentyfive  dollars  in  value),  cnmple  assaults,  and 
malicious  injuries  to  gardens,  ^.,  the  examining  magistrate  is 
authorized,  if  he  find  probable  cause  to  believe  the  party  com- 
plained of  guilty  of  the  offence  charged  against  him,  and  such 
party  make  a  request  to  that  efiect,  to  call  to  his  assistance  two 
other  justices  of  the  peace,  and  to  proceed  forthwith  to  a  trial  of 
the  alleged  offence.  The  trial  may  be  by  the  three  justices,  or  by 
a  jury,  if  the  prisoner  request  it.  The  proceedings  are  substan- 
tially the  same  as  in  the  courts  of  ordinary  criminal  jurisdiction. 
If  no  request  for  a  court  of  special  sessions  bo  made  by  the  pri- 
soner, he  is  to  be  committed  for  trial  in  the  usual  manner.  No.  54. 

Internal  LnprovemerU,  A  board  of  internal  improvement  is 
established  and  regulated.     No.  63. 

Wills.  Whenever  it  is  necessary-  to  the  operation  of  a  will  in 
any  other  state,  or  in  a  foreign  country,  that  the  original  will 
should  be  produced  and  proved  in  such  state  or  country,  the  judg* 
of  probate  is  authorized  to  deliver  such  original  to  the  executcMr  or 
devisee,  or  legatee,  requesting  the  same ;  in  which  case  a  copy  is 
to  be  made  and  filed  in  the  probate  court,  in  place  of  (cmd  to  have 
the  same  effect  as)  the  original.     No.  88. 

Foreclosure  of  Mortgages.  Notice  of  the  foreclosure  of  a  mort- 
gage and  of  the  sale  of  the  estate  may  be  given  by  publishing  the 
same  for  twelve  successive  weeks  in  some  newspaper  published  in 
the  county.    No.  91. 

Conveyance  of  Real  Estate.  An  act  relating  to  this  subject  pro- 
vides as  follows : 

§  1.  That  persons  of  lawful  age,  living  in  and  owning  lands  or 
tenements  in  this  state,  may  convey  the  same  by  deed,  under  seal, 
and  signed  by  the  person  making  the  same,  in  the  presence  of 
two  witnesses,  which  witnesses  shall  subscribe  their  names  thereto 
as  such  ;  and  the  party  making  such  deed  shall  acknowledge  the 
execution  thereof,  before  some  justice  of  the  peace,  judge  of  the 
circuit,  district,  or  supreme  courts  of  the  state  of  Michigan,  or 
notary  public  or  master  in  chancery,  which  acknowledgment  shall 
be  certified  upon  such  deed  by  the  officer  before  whom  it  shall  be 
niade. 


Digitized  by 


Google 


1841]  Michigan.  m 

§  2.  That  laods  or  teoements  lying  in  Michigan  may  be  coo* 
veyed  by  the  owners  thereof,  though  residing  in  any  other  state  or 
territory,  by  deed  executed  according  to  the  laws  of  such  state  or 
territory,  with  a  certificate  of  the  proper  county  clerk,  under  the 
seal  of  his  office,  that  such  deed  is  executed  according  to  the  laws 
of  such  state  or  territory,  attached  to  such  deed. 

%  3.  Lands  or  tenements  lying  in  Michigan  may  be  conveyed 
by  deed  executed  by  the  owner  thereof,  though  residing  in  a 
foreign  country,  the  same  being  executed  according  to  the  laws 
of  such  country  :  Provided,  That  the  person  executing  such  deed 
shall  acknowledge  the  execution  thereof  before  a  minister  pleni* 
potentiary,  consul,  or  charge  d^afiaires  of  the  United  States,  which 
acknowledgment  shall  be  certified  by  such  minister,  consul,  or 
charge  d'affaires,  before  whom  such  acknowledgment  may  be 
taken. 

§  4.  That  the  right  of  dower  which  any  feme  covert  may  have 
to  any  lands  in  the  state  of  Michigan,  shall  not  be  passed  or  con- 
veyed only  by  deed  executed  by  such  feme  covert^  and  acknow- 
ledged by  such  feme  covert^  on  a  private  examination,  separate 
and  apart  from  her  husband,  that  she  executed  the  deed  without 
fear  or  compulsion  from  any  one,  which  acknowledgment  shall  be 
certified  upon  such  deed  by  the  officer  before  whom  it  may  be 
made. 

^  5.  That  all  deeds  which  shall  be  executed  according  to  the 
provisions  of  this  act,  may  be  recorded  in  the  register's  office  of 
the  proper  county. 

§  6.  That  the  record  of  any  deed  which  may  be  made  under 
the  provisions  of  this  act,  or  a  copy  thereof  duly  certified  by  the 
register,  may  be  offered  and  shall  be  received,  in  any  court  of  this 
state,  as  prima  facte  evidence  of  what  such  record  or  copy  thereof 
may  contain. 

^  7.  That  so  much  of  any  law  as  makes  the  record  of  a  deed 
or  a  copy  thereof  conclusive  evidence  of  the  contents  thereof,  be, 
and  the  same  is  hereby  repealed. 

§  8.  That  a  scroll  or  device  used  as  a  seal  on  any  deed  or  other 
instrument,  shall  have  the  same  force  and  effect  as  a  seal  would 

VOL.  XJJV. — NO.  XLTHL  32 
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have,  attached  thereto  or  impressed  thereon,  except  such  official 
seals  as  may  be  provided  for  by  law. 

Fees,  The  fees  for  services  connected  with  the  proceedings  in 
the  judicial  courts  are  regulated  by  No.  1 18. 

Execution.  Grain  growing  and  crops  unharvested  may  be 
levied  upon,  but  cannot  be  sold  on  execution,  until  the  same  are 
ripe- or  severed  from  the  ground.     No.  124. 

Pennstlvania.  The  acts  passed  by  the  general  assembly  of 
this  state,  at  the  session  of  1840,  are  apparently  two  hundred  and 
fifly-seven  in  number,  and  the  joint  resolutions  thirty-seven.  We 
say  *'*'  apparently,'^  because,  on  looking  over  the  volume  in  which 
they  are  published  we  find  no  less  than  seventy-six  acts  and  reso- 
lutions, which,  under  the  phrase,  ^^  and  for  other  purposes  "  added 
to  their  titles,  contain  enactments  independent  of  the  subjects 
stated  therein  in  any  number  from  one  to  a  dozen.  Thus,  "an 
act  relating  to  executions,  and  for  other  purposes,'^  containing 
twenty-three  sections,  has  only  one  (the  first)  on  the  subject 
announced  in  the  title  ;  the  second  confirms  certain  sales  of  real 
estate  heretofore  made  by  coroners  and  sheriffs ;  the  third  legalizes 
depositions  heretofore  taken,  in  which  the  witnesses  had  been 
examined  and  their  testimony  written  down  before  having  been 
sworn  ;  the  fourth  relates  to  the  election  laws ;  the  fiflh  authorizes 
the  president  judges  of  the  first  and  twelfth  districts  to  exchange 
seats  in  certain  cases ;  the  sixth  makes  citizens  of  boroughs,  6zc,y 
competent  to  be  witnesses  and  jurors  in  cases  in  which  the  bo- 
rough or  city  is  a  party  or  interested  ;  the  seventh  authorizes 
recorders  of  deeds  to  take  the  acknowledgment  and  proof  of  the 
execution  of  conveyances ;  the  eighth  extends  the  mechanics^  lien 
law  to  the  counties  of  Wayne  and  Fayette ;  the  ninth  and  tenth 
relate  to  streets,  and  the  eleventh  to  grand  jurors,  in  Philadelphia 
county ;  the  twelfth  to  the  seventeenth  inclusive  establish  the 
Fairmount  Cemetery  company ;  the  eighteenth  authorizes  Jacob 
Mitchel  to  convey  real  estate  ;  the  nineteenth  authorizes  Harriet 
Coleman,  as  guardian,  to  sell  and  also  to  purchase  certain  real 
estate ;   the  twentieth  authorizes  the  commissioners  of  Indiana 
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county  to  sell  certain  property  ;  the  twenty-first  makes  an  appro- 
priation for  the  house  of  refuge ;  the  twenty-second  authorizes  the 
correction  of  certain  errors  in  the  laying  out  of  a  road  ;  and  the 
twenty-third  constitutes  certain  companies  of  the  militia  a  bat- 
talion. These  matters  are  all  independent  of  each  other,  and 
have  nothing  at  all  to  do  with  the  subject  of  executions,  which  is 
the  only  one  specified  in  the  title.  One  of  the  most  amusing 
instances  of  this  omnibus  style  of  legislation  is  to  be  found  in  ^^  an 
act  to  incorporate  the  Liehigh  Company  for  the  insurance  of  the 
lives  of  horses  and  the  detection  of  horse  thieves,  and  for  other 
purposes?'*  The  other  purposes  are  the  prevention  of  the  citizens 
of  other  states  from  hunting  or  killing  deer  in  the  counties  of 
Monroe,  Pike  and  Wayne.  We  cannot  but  think  that  this  slovenly 
and  confused  mode  of  legislation  is  as  injurious  to  the  public  inter- 
est, as  it  is  disgraceful  to  the  legislative  bodies  by  whom  it  is 
practised.  The  laws  of  1840  do  not  appear  to  be  of  any  general 
concern. 
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1. — Report  of  the  d*HmUeo\lle  Cote  :  the  CommontDealth  ofPemh 
syhaniaj  at  the  suggestion  of  Paul  Daniel  Gonxahe  Grami 
d^HauteviUey  Terstn  David  Searsy  Miriam  C.  SearSy  and  Ellen 
Sears  Grand  dHauterille.  Habeas  corpus  for  the  custodff  if 
an  infant  child.     Philadelphia:  1840. 

This  case^  which  has  created  so  strong  an  interest  among  til 
classes  of  people,  has  now  been  decided ;  and  the  astonishnoent  of 
the  profession,  generally,  at  the  result,  viewed  as  a  judicial  decis- 
ion, IS  not  less  than  the  disappointment  which  it  has  occasioned  to 
those  who  consider  it  only  in  its  bearing  upon  the  morals  of  social 
and  domestic  life.  The  case  was  shortly  this.  Mrs.  d^Hauteville, 
in  September,  1838,  being  then  living  separated  from  her  husband, 
became  the  mother  of  a  son,  for  the  custody  of  whom,  Mr.  d*Haute- 
rille,  in  July  last,  sued  out  a  writ  of  habeas  corpus  in  the  court 
of  general  sessions  of  Philadelphia,  where  the  mother  and  child 
were  then  resident.  The  writ  was  directed  \o  the  mother,  and  also 
to  David  Sears,  her  father,  and  Miriam  C.  Sears,  her  mother. 
The  two  latter  returned  that  the  child  was  not  in  their  custody. 
The  mother,  in  her  return,  claimed  the  custody  of  the  child,  ex* 
clusivcly  of  the  father,  on  account  of  its  tender  age  and  its  need  of 
a  mother^s  care ;  but  she  did  not  allege  or  prove  any  thing  against 
her  husband,  showing  that  her  separation  and  living  apart  from  hiro 
were  justifiable  on  any  ground  known  to  the  law,  or  in  virtue  of  any 
legal  agreement  on  his  part;  or  that  he  was  incompetent  by  reason 
of  his  moral  or  religious  character,  or  want  of  property,  to  have 
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the  eufitodj  and  nurture  of  the  child.  The  court  decided,  notwith- 
standing, that  the  child  should  for  the  present,  at  least,  remain 
with  the  mother.  The  absurdity  of  this  decision  is  so  glaring,  that 
if  it  had  not  proceeded  from  a  court  of  the  state  of  Pennsylvania, 
where  there  is  the  semUance  of  a  precedent  in  its  favor,  we  should 
be  inclined  to  consider  it  as  entirely  incompatible  with  that  good 
faith,  for  which  our  courts  are  not  undistinguished,  and  which  has 
hitherto  remained  unsullied.  The  opinion  of  the  court,  although 
a  novel  one,  we  shall  not  insert  in  our  pages :  it  can  never  become 
a  precedent,  inasmuch  as  it  is  not  well  reasoned,  and  the  authori- 
ties commented  upon  in  it  are  nearly  all  of  them  perverted  or 
misrepresented.  A  single  consideration  only  is  needful  to  show 
the  justness  of  our  condemnation  of  this  decision.  The  wife  is,  at 
this  moment,  for  any  thing  that  appears  in  the  report,  living  in  a 
state  of  separation  from  her  husband,  without  any  valid  cause 
known  to  the  law,  or  of  which  any  court  could  take  cognizance ; 
her  husband  is  legally  endtled  to  the  possession  and  custody  of  her 
person ;  and  any  one  harboring  her  without  his  consent  is  liable 
to  his  action.  These  are  acknowledged  and  familiar  principles  of 
the  law.  Mark  the  contradiction,  if  the  decision  of  the  Phila- 
delphia court  of  sessions  is  also  law.  The  husband  is  entitled  to 
the  custody  of  the  wife's  person,  and,  consequently,  of  every  thing 
of  which  she  has  the  personal  custody,  and  yet  she  is  entitled  to  the 
adverse  and  exclusive  custody  of  the  child.  In  order,  therefore,  to 
make  her  conduct  coincide  with  the  law  of  the  court,  Mrs.  d^Hante- 
ville  must  disregard  and  set  at  defiance  those  legal  duties  of  the 
marital  relation,  which  are  as  old  and  as  well  established  as  the 
common  law  itself.  In  other  words,  she  is  protected  by  the  de- 
cision of  this  court,  in  her  disobedience  to  the  law  of  the  land. 
One  further  consideration,  and  we  have  done  with  the  judicial 
anomaly  of  the  d'Hauteville  case.  If  the  court  of  sessions  of  Phil- 
adelphia is  willing  to  take  cognizance  of  cases  like  the  present,  in 
which  there  is  no  legal  cause  of  separation,  for  the  purpose  of 
considering  and  regulating  the  nurture  of  a  child  during  its  in- 
fancy, we  hope  that  no  husbands  and  wives  in  that  good  city  will 
ever  hereafter  take  upon  themselves  the  responsibility  of  deciding 
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upon  the  propriety  and  expediency  of  putting  their  children  out  to 
nurse,  or  of  consigning  them  to  the  custody  of  their  grandmothers, 
hut  will  at  once  apply  to  the  sound  judicial  discretion  of  that  hon- 
orable court. 

We  have  heard  the  blame  of  the  disagreement  between  the 
principal  parties  in  this  case  attributed  to  the  mother  of  Birs. 
d^Hautevilie ;  but,  whether  truly  or  not,  that  lady  is  at  least  enti- 
tled to  be  exonerated  from  the  chaise  of  any  positive  acta,  with  a 
view  to  the  separation  which  took  place,  so  far  as  appears  from 
the  evidence  before  the  court ;  though  it  is  of  course  impossible  to 
determine  how  far  she  might  have  been  implicated  by  that  part  of 
the  relator's  evidence  which  was  rejected.  Still,  we  cannot  bat 
think  the  lofly  tone  of  the  court,  in  its  exculpation  of  Mrs.  Sears, 
somewhat  ridiculous ;  seeing  that  the  case  was  not  one  of  a  failure 
of  evidence  to  support  a  charge,  but  a  rejection  on  technical 
grounds  of  all  the  proofs  in  its  favor. 

We  cannot  close  this  notice,  without  bearing  our  testimony  to 
the  admirable  manner  in  which  the  relator's  case  is  presented  to 
the  court.  The  written  documents  drawn  up  on  behalf  of  Bir. 
d'Hauteville,  by  his  counsel,  are  exceedingly  able  and  eloquent. 

2. — A  Treatise  on  the  Lata  of  Watercourses ;  with  an  Appendix^ 
containing  Forms  of  Declaration^  ^c.  By  Joseph  K.  Amgell. 
Third  edition.  Revised  and  containing  references  to  many  new 
adjudged  cases.  Boston  >  Charles  C.  Little  and  James  Brown. 
1840. 

This  valuable  work,  in  its  progress  to  the  third  edition,  has  re- 
ceived many  additions  and  much  improvement.  The  plan  of  it 
has  also  been  somewhat  changed.  Having  been  made  the  sub- 
ject of  an  elaborate  article  in  our  journal  (vol.  ii.  p.  25)  when  it 
was  first  published,  and  having  been  already  sixteen  years  in  the 
hands  of  the  profession,  we  shall  confine  ourselves  to  briefly  point- 
ing out  the  changes,  which  it  has  successively  undergone.  In  the 
second  edition,  the  work  was  much  enlai^ed,  by  the  addition  of 
the  new  cases, — by  ^^  quoting  in  frequent  instances  the  precise 
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language  of  the  court, — and  by  throwing  considerable  matter  into 
the  form  of  notes.^'  A  new  method  of  considering  the  subject 
was  also  adopted.  The  alterations  of  the  third  edition  are  thus 
mentioned  by  the  author. 

"  In  the  present  edition,  very  many  new  cases,  it  will  be  perceived, 
are  referred  to,  which  shows  that  the  subject  is  gaining  rather  than 
losing  in  importance.  The  plan  of  the  present  edition  has  been  slightly 
altered,  and  new,  and,  as  the  author  thinks,  more  appropriate  titles  have 
been  given  to  some  of  the  chapters  and  sections.  What  he  deems 
another  improvement  is,  that  he  has  given,  in  an  abbreviated  form,  in 
citing  American  cases,  the  name  of  the  states  in  which  they  were  de* 
cided,  as  well  as  the  names  of  the  reporters." 

The  fact  that  an  American  law  treatise  has  reached  a  third 
edition  is,  of  itself,  a  sufficient  testimonial  both  of  the  necessity  of 
such  a  work,  and  of  the  author^s  successful  execution  of  his  task. 

3. — Time  and  Space  in  their  relations  with  the  Moral  and  Politi- 
cal Sciences,  By  Mr.  Claus,  doctor  in  law,  of  Frankfort,  on 
the  Main.  (In  French,  translated  from  the  German).  Paris : 
Joubert,  1840. 

[From  the  Rev,  Etr,  and  Fran^idsef  for  June,  1840.] 

On  reading  this  title,  the  mind  is  struck  with  astonishment ;  but, 
when  we  have  run  over  some  of  the  pages  of  this  bold  tract,  we 
perceive  that  it  suggests  and  puts  in  motion  a  whole  world  of  new 
ideas  and  of  unknown  relations.  It  is  nothing  less  than  the  exist- 
ing basis  of  public  and  private  right,  which  is  modified  by  the 
theories  of  Mr.  Claus.  Our  curiosity  being  excited  in  the  most 
lively  manner  by  the  author^s  bold  ideas,  we  cannot  but  regret, 
that  he  does  not  present  us  with  all  their  developments,  and  with 
a  deduction  of  the  practical  consequences  which  he  attaches  to 
his  short  formula, — -prior  tempore  potior  jure.  Besides  a  work 
on  the  philosophy  of  law,  Mr.  Claus  is  the  author  of  a  remarkable 
dissertation,  entitled  De  natura  Delictorum^  which,  though  of  a 
somewhat  ancient  date,  is  still  cited  with  approbation  in  the  most 
recent  works  on  criminal  law. 
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4. — Course  of  Natural  Right,  or  of  the  Philosophy  of  Rights  ac- 
cording to  the  actual  State  of  the  Science  in  Germany.  By  H. 
Ahrens,  professor  of  philosophy  and  of  natural  right  in  the 
university  of  Brussels.  (In  French.)  Brussels:  Adolphe 
Wahlen.     One  volume  in  three  numbers. 

[From  the  Rev.  Etr.  and  FraMq,  for  Jane,  1840  ] 
We  are  somewhat  in  delay  with  this  work,  the  first  number  of 
which  appeared  nearly  two  years  since ;  but  this  delay  has  been 
forced  upon  us  by  the  difficulty  of  comprehending  the  author,  and 
of  well  appreciating  his  conclusions.  Mr.  Ahrens  is  a  learned 
German,  which  is  a  eulogium ;  but  his  book,  though  written  io 
French,  is  a  book  aAer  the  German  fashion,  which  we  hold  to  be 
a  criticism.  The  ideas  contained  in  his  work  are  metaphysical, — 
frequently  profound  ;  the  erudition  is  immense, — the  research 
conscientious ;  the  exposition  is  painful, — the  method  uncertain, — 
the  style  heavy  and  diffuse.  The  book  has  not  only  many  fine 
qualities,  but  alfk)  defects  which  weary  our  patience.  Perhaps  the 
rapidity  of  our  examination  has  prevented  us  from  seizing  the 
didactic  merit  of  the  plan  of  Mr.  Ahrens ;  which,  however,  we 
shall  proceed  to  give,  agreeing  to  all  exceptions  against  our  judg- 
ment The  book  contains  a  general  part^  and  a  special  part  of 
the  philosophy  of  right. 

The  general  part,  which  is  worked  up  in  a  somewhat  indigested 
manner,  contains,  besides  a  preface  and  an  introduction,— a  criti* 
cal  examination  of  the  doctrines  of  natural  right, — an  analysis  of 
the  notion  of  right,— a  history, — next  a  bibliographical  history, — 
and,  finally,  a  development  of  the  principle  of  right  in  its  principal 
elements. 

Several  portions  of  this  part  are  treated  with  a  profoundness  and 
a  clearness  of  view,  which  are  quite  uncommon  in  Germany ;  but 
the  divisions  are  not  satisfactory,  nor  are  the  subjects  logically 
connected  together.  The  mind  wanders  painfully  in  the  midst  of 
all  these  things  which  seem  to  float  about  at  random,  and  to  unite 
themselves  together,  or  to  separate  from  one  another,  without  any 
rational  motive. 
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The  special  part  is  divided  into  three  dwisiaruy  which  are  each 
of  them  subdivided,  sometimes  into  chapters  with  parts,  and  some- 
times into  parts  with  sections^  which,  in  their  turn,  have  chapters 
divided  into  paragraphs^  without  reckoning  the  special  introduc- 
tions and  the  appendixes,  which  we  do  not  know  where  to  range. 
But,  in  truth,  it  is  inflicting  a  punishment  upon  a  reader,  to  divide 
a  book  in  this  manner.  It  would  be  much  better  not  to  divide  it 
at  all ;  which  would  at  least  leave  one  the  liberty  of  striking  out  a 
path  for  himself  to  your  thoughts,  without  stumbling  every  moment 
among  your  innumerable  lines  and  stakes. 

Mr.  Ahrens  adopts  the  definition  of  right  given  by  Krause,  viz. : 
^  the  aggregate  of  the  conditions,  external  and  internal,  dependent 
upon  liberty,  and  necessary  to  the  development  and  accomplish- 
ment of  the  rational,  individual,  and  social  destiny  of  man,  and  of 
humanity.'^  This  definition  is  doubtless  complete,  if  it  be  judged 
of  by  its  length ;  but  has  not  Quinctilian  said  in  reference  to  defi- 
nitions— "  Be  clear  and  brief  ?  " 

It  is  impossible  not  to  be  severe  upon  an  author,  who  seems  to 
take  a  pleasure  in  spoiling  a  book,  which  gives  evidence  of  long 
meditations,  and  who,  it  must  be  admitted,  marks  a  progress  in 
the  science.  Domat  confounded  right  with  religion ;  the  socialist 
school  confounded  it  with  morals.  Mr.  Ahrens  fights  against  a 
modem  tendency  equally  dangerous,  but  of  a  different  kind  :  the 
confusion  of  right  with  history.  In  history  we  find  all  the  mis- 
deeds that  were  ever  committed  ;  and,  in  history,  there  is  a  sort 
of  prescription  in  favor  of  all  iniquities  and  of  all  errors.  We 
trust  that  Mr.  Ahrens,  in  a  new  edition,  will  render  his  style  ac- 
cessible and  popular ;  in  order  that  he  may  not  be  wanting  to  his 
eminently  progressive  and  social  understanding. 

Mr.  Ahrens  may  aspire  to  all  the  qualities  of  a  remarkable  wri- 
ter, if  he  seriously  desires  to  be  so.  We  have  the  proof  of  this  in 
the  third  number,  entitled — ^^  Theory  of  the  right  of  philosophical 
institutions,  and  of  public  right," — in  which,  setting  aside  the  de- 
fects of  his  plan,  we  find,  though  not  in  a  suflicient  degree,  order 
in  the  demonstrations,  precision  in  the  terms,  and  clearness  and 
distinctness  in  the  thoughts. 

VOL.  xxrv. — ^No.  XLvm.  33 
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QUARTERLY  LIST  OF  NEW  PUBUCATIONS. 


GREAT  BRITAIN. 

A  Treatise  on  the  Law  of  Landlord  and  Tenant,  grounded  on 
the  text  of  Comyns,  and  embracing  the  important  parts  of  Wood- 
fall  and  Chambers.  By  Richard  Holmes  Coote^  Barrister  at 
Law.     8vo. 

A  Practical  Treatise  on  the  Law  of  Patents  for  Inventions  and 
of  Copyright,  illustrated  by  notes  of  the  principal  cases  :  with  an 
abstract  of  the  laws  in  force  in  foreign  countries.  By  Richard 
Godson^  Barrister  at  Law,  M.  P.  &c.    Second  edition.    8yo. 

A  Treatise  of  the  Law  relative  to  Merchant  Ships  and  Seamen. 
By  Charles  Lord  Tenterdcn,  late  chief  justice  of  England.     The 
sixth  edition.     By  William  Shee^  Sergeant  at  Law.     8vo. 
[«  Thii  appean  to  be  an  ably  ezecated  edition."—^.  L.  M.J 

A  Digest  of  the  Law  of  Evidence  in  Criminal  Cases.  By  Henry 
Ro'foe^  Esq.  Second  edition,  with  considerable  additions  embo- 
dying all  the  recent  alterations  in  the  law.  By  T,  C.  Granger^ 
Barrister  at  Law.     12mo. 

An  Historical  Sketch  of  the  Law  of  Copyright,  with  remarks  on 
Sergeant  Talfourd's  bill ;  and  an  Appendix  of  the  Copyright  Laws 
of  Foreign  Countries.  By  John  /.  Lovmdes^  Esq,  special  pleader. 
8vo. 

Points  in  the  Law  of  Discovery.  By  James  Wigram.  Second 
edition.     8vo. 

An  Examination  of  the  Rules  of  Law  respecting  the  admissioii 
of  Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Wills.  By 
James  Wigram,    Third  edition.     8vo. 

The  Principles  of  the  Law  of  Real  and  Personal  Property,  being 
the  second  volume  of  Blackstone^s  Commentaries,  incorporating 
the  alterations  down  to  the  present  time.  Second  edition.  By 
^James  Stewart^  Barrister  at  Law.     8vo. 

A  Summary  of  the  Doctrine  of  the  Courts  of  Equity  with 
respect  to  Costs,  deduced  from  the  leading  cases.  By  John 
Beamesy  Esq.    Second  edition.    8vo« 
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A  Practical  Treatise  on  the  Law  of  Landlord  and  Tenant ;  with 
a  full  collection  of  Precedents,  &c.  By  S,  B.  Harrison.  Fourth 
edition.     By  F.  L.  WoUaston,    8vo. 

Annual  Sketch  of  the  Progress  of  the  Law  of  Scotland,  embrac* 
ing  the  leading  decided  points  and  statutory  provisions  of  the  past 
year.     By  Arthur  Connelly  Esq.,  advocate. 

["  Thii  poblicatioii  completely  eclipaei  the  digest!  of  our  own  country." 

Law  Grammar,  or  Rudiments  of  the  Law.  By  Giles  Jacob. 
Eighth  edition.  Greatly  enlarged  and  carefully  revised,  by  John 
Hargrove,  Esq. 

[*<  This  is  a  useful  manual  to  the  student" — M.  L.  M."] 

Practical  Treatise  on  the  Analogy  between  Legal  and  General 
Composition.     By  S.  H  Gael. 

UNITED  STATES. 

Reports  of  Cases  at  Law  and  in  Equity,  argued  and  adjudged 
in  the   Supreme  Court  of  Alabama.     By  Benjamin  F.  Porter. 
Vol.  XI.     Containing  decisions  of  January  and  June  Terms,  1839. 
Tuscaloosa  :  Printed  by  Marmaduke  J.  Slade,  1840. 
[We  shall  saj  a  word  of  this  volume  in  our  next.] 

A  Treatise  on  the  Equity  Jurisdiction  of  the  High  Court  of 
Chancery.  By  George  Jeremy^  Esq.,  of  Lincoln^s  Inn,  Barrister 
at  Law.  Second  American  from  the  last  London  edition.  New 
York.     Halsted  &  Voorhies,  1840. 

Compendium  of  Mercantile  Law.  By  John  William  Smithy  Esq. 
of  the  Inner  Temple,  Barrister  at  Law.  Second  Edition.  Phila* 
delphia :  John  S.  Littell,  1841. 

Reports  of  Select  Cases  decided  in  the  Court  of  Appeals  of 
Kentucky.   By  James  G.  Dana^  Esq.    Frankfort,  Kentucky,  1840. 

Reports  of  Cases  argued  and  determined  in  the  English  Courts 
of  Common  Law.  With  Tables  of  the  Cases  and  principal  mat- 
ters. Edited  by  the  Hon.  Thomas  Sergeant ^  of  the  Supreme  Court 
of  Pennsylvania,  and  the  Hon.  Thomas  McKean  Pettit  president 
of  the  District  Court  for  the  city  and  county  of  Philadelphia. 
Philadelphia :  T.  &  J.  W.  Johnson,  1840. 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Judicial 
Court  of  Massachusetts.  By  Octavius  Pickerings  Counsellor  at 
Law.     Vol.  18.     Boston  :  C.  C.  Little  &  J.  Brown,  1840. 

A  Treatise  on  the  Parties  to  Actions,  and  on  Pleading,  with 
second  and  third  volumes  containing  precedents  of  Pleading,  and 
copious  directory  Notes.  3  Vols.  By  Joseph  Chitty^  Esq.  of  the 
Middle  Temple,  Barrister  at  Law ;  and  Thomas  Ckitty^  Esq.  of 
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the  Inner  Temple.  Eighth  American  Edition,  corrected  and  en- 
larged, with  Notes  and  additions.  By  John  A,  Dunlapy  Esq.  and 
additional  Notes  and  References  to  later  decisions.  By  E,  D,  Jm- 
graham^  Esq.     Springfield  :  G.  H.  Meriam,  1840. 

QUARTERLY  ADVERTISER. 

The  following  Ohio  Law  Books  may  be  had  in  Boston  of  C.  C. 
Little  &  J.  Brown  :  in  New  York,  of  Gould,  Banks  &  Co.  and 
Halstead  dc  Voorhies :  and,  in  Philadelphia,  of  T.  &  J.  W. 
Johnson. 

Ohio  Reports.  Isaac  N.  Whiting,  bookseller  and  publisher, 
Columbus,  Ohio,  has  published  a  new  edition  of  the  Reports  of 
Decisions  of  the  Supreme  Court  of  Ohio  :  containing  all  the  cases 
decided  by  the  Court  in  Bank,  from  its  organization  to  December 
Term,  1838,  with  the  cases  decided  upon  the  Circuit,  and  ordered 
to  be  reported  by  the  judges :  with  an  entirely  new  and  greatly 
improved  Index  to  the  whole.  The  work  is  embraced  in  four  large 
super-royal  8vo.  volumes. 

Judge  Wright's  Circuit  Court  Reports.  Reports  of  Cases  at 
Law  and  in  Chancery ;  decided  by  the  Supreme  Court  of  Ohio, 
during  the  years  1831,  1832,  1833,  and  1834,  taken  from  original 
minutes.  By  John  C.  Wright ^  late  one  of  the  judges  of  said 
Court.     One  very  large  volume,  super-royal  8vo.  of  864  pages. 

[The  number  of  cases  reported  is  four  hondred  and  ninety-eight.  Much 
time  and  labor  have  been  devoted  to  the  arrangement  of  the  index,  with  the 
design  of  making  it  copious  and  easy  of  reference.] 

The  Statutes  of  Ohio.  The  Statutes  of  Ohio,  and  of  the 
North-western  Territory,  adopted  or  enacted  from  1788  to  1833 
inclusive  ;  together  with  the  Ordinances  of  1787,  the  Constitution 
of  Ohio  and  the  United  States,  and  various  public  instruments  and 
acts  of  Congress,  illustrated  by  a  preliminary  sketch  of  the  History 
of  Ohio,  numerous  references  and  Notes,  and  copious  Indexes. 
Edited  by  Salmon  P.  Chase^  Attorney  at  Law.  Three  large  vol- 
umes, super  royal  8va 

CoNovER^s  Digested  Index.  This  work  contains  a  digested 
Index  of  all  the  reported  Decisions,  in  Law  and  Equity,  of  the  Su- 
preme Courts  of  the  States  of  Ohio,  Indiana,  and  Illinois,  with  an 
Appendix  containing  the  Constitution  of  the  United  States,  the 
Constitution  and  Rules  of  Court  of  each  of  the  States  above  speci- 
fied, together  with  the  Statutes  for  the  admission  of  Attorneys  to 
the  Bar,  and  for  the  acknowledgment  of  Deeds  and  other  writings, 
in  the  States  of  Ohio,  Indiana,  Illinois,  Missouri,  and  Kentucky. 
1  Vol.-  8vo.  528  pages. 

[The  chief  object  of  this  Digest  is  to  pvesent  to  the  professioo,  in  a  cheap 
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and  eooTenieiit  form,  a  skeleton  of  the  whole  of  the  reported  deebioiis  in  the 
North-western  States.  The  cases  are  briefly  though  accurately  digested,  and 
a  reference  to  all  the  material  points  carefully  observed.  The  appendix  forms 
a  condensation  of  matter  difficult  of  attainment  in  distant  states,  and  pecu- 
liarly raluable  to  such  members  of  the  profession  as  may  contemplate  migrating 
to  the  west,  from  other  sections  of  the  union.  There  is  not,  probably,  a  law- 
yer in  extensire  practice  in  the  United  States,  who  has  not  at  times  experi- 
enced more  or  less  difficulty  in  ascertaining  the  requirements  for  the  acknow- 
ledgment of  deeds  and  other  writings,  in  some  of  the  states  aboTe  enumerated. 
By  the  appendix  to  this  digest,  this  difficulty  is  removed.  The  whole  forms 
a  manual  so  valuable,  cheap,  and  convenient,  that  it  cannot  fail  to  be  accept- 
able to  the  profession  throughout  the  union.] 

Land  Laws  of  Ohio.  Being  a  compilation  of  the  Laws,  Re- 
solutions, Treaties,  and  Ordinances  of  the  General  and  State  Gov- 
ernments, which  relate  to  Lands  in  the  State  of  Ohio ;  including 
the  Laws  adopted  by  the  Governor  and  Judges,  the  Laws  of  the 
Territorial  Legislature,  and  the  Laws  of  this  State,  to  the  years 
1815-16.  Compiled  by  the  Hon.  (hutatms  Swan^  and  published 
by  virtue  of  a  resolution  of  the  General  Assembly,  passed  January 
22,  1825,  1  vol.  8vo. 

rrhe  above  work  will  be  found  eminently  useful  to  gentlemen  of  the  Bar, 
it  Deing  arranged  under  the  following  general  heads,  to  each  of  which  are 
affixed  copious  notes  and  references,  to  all  the  laws  in  force  on  the  same  sub- 
jects, up  to  the  present  date,  viz.  •  I  nited  States  Military  Bounties,  Ohio  Com- 
pany's Purchase,  John  Cleves  Svmmes's  Purchase,  Sales  of  Public  Lands  in 
Ohio,  Refugee  Lands,  Lands  of  the  United  Brethren,  Western  Reserve  of 
Connecticut  and  Sufierers*  Land,  Virginia  Military  Bounties,  French  Grant, 
Donations,  Grants  and  Privileges  to  Ohio,  Lands  for  the  support  of  the  Gospel 
and  Schools,  North  Weiitern  Territory,  Agents  to  sell  and  convey  lands.  At- 
tachment, Decrees  in  Chancery,  Decrees  in  Divorce,  Deeds,  how  executed 
and  recorded.  Descents,  Dower,  Entailment,  Field  Notes,  Fraudulent  Con- 
veyances, etc..  Gaming  Considerations,  etc..  Judgments  and  Executions, 
Mortgages,  Ocoupyine  Claimants,  Partitions,  Probate  and  Orphan's  Courts, 
Ac. ;  Real  Contracts,  how  enforced.  Seals,  Tax,  Town  Plats,  Recording,  Va- 
cating, etc.,  Wills,  etc..  Appendix,  etc.] 


Mr.  Elliot,  the  editor  of  the  American  Diplomatic  Code,  hffis 
received  the  following  flattering  testimonials  of  the  value  and  ac- 
curacy of  his  work. 

Prom  the  Secretary  cf  State.  **  Washington,  June  30, 1834.  To  Jonathan 
Elliot,  Esq.  editor  of  the  American  Diplomatic  Code.  Sir, — It  gives  me  plea- 
sure to  state,  that,  from  the  examination  I  was  able  to  give  to  your  work,  I 
was  satisfied  of  its  value  to  tho^e  engaged  in  the  Diplomatic  Service  of  the 
United  States,  and,  therefore,  caused  it  to  be  distributed  among  aU  our  diploma- 
tie  agentSy  as  well  as  to  lAe  principal  consuls ;  and  have,  likewise,  adopted  it 
for  the  use  of  the  Department  of  State.  I  am,  very  respectfully,  Sir,  your 
obedient  servant,  Lovis  McLane.'* 

From  an  Associate  Justice  of  the  Supreme  Court  of  the  United  States* 
"  Washington,  February  15, 1834.  Dear  Sir, — I  have  run  ovei,  though  you 
may  well  suppose,  rather  hastily,  your  <  .American  Diplomatic  Code.*    It  ap- 
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fean  to  me  to  be  a  very  valaable  work,  for  all  penona  wiio  desire  to  have  a 
nowledge  of  oar  DiptonuUic  History ,  of  our  Treaties,  and  of  the  general  prin- 
ciples of  Public  Law  applicable  to  oar  Foreign  Relations.  It  seems  to  me, 
also,  almost  indispensable  for  the  library  of  a  staiesmony  and  the  researches  of 
a  jurist,  it  supplies  a  void  which  has  been  long  felt  and  lamented  ;  and  I 
cannot  doubt  that  it  will  obtain  general  success  by  tlie  fulness,  as  well  as  the 
variety  of  its  important  material.  1  am,  yery  respectfully,  your  obliged  ser- 
vant, JosKPu  Stobt. 
"  Jonathan  Elliot,  Esq,." 

From  a  Representative  of  Congress  from  Pennsylvania.  "  Dear  Sir, — I  have 
no  doubt  the  American  Diplomatic  l^ode  will  prove  a  work  of  convenient  re- 
ference, to  all  those  who  are  disposed,  or  required,  to  orive  their  attention  to 
the  Diplomatic  Relations  of  the  United  States,  or  to  the  Principles  of  National 
Law.     1  am,  very  respectfully,  your  obedient  servant.  Hor.  Binnkv. 

«*  J.  Elliot,  Es<i."  April  4,  1834. 

**  London,  June  1,  1837.  Dear  Sir, — I  did  not  fail  to  present  your  Diplo- 
matic Code  to  the  King,  and  enclose  you  a  copy  of  Sir  Herbert  Tay  lor*s  letter 
on  the  subject  You  will  see  the  flattering  manner  in  which  your  work  has 
been  accepted,  and  which  J  take  pleasure  in  communicating  to  yoa.  I  am, 
dear  sir,  your  obedient  servant,  A.  Stevkkson. 

Mr.  Jonathan  Elliot,  Washington." 

Sir  Herbert  Taylor  to  Mr.  Stevenson.  Windsor  CasUe,  May  19^  1837.  Sir,— 
I  did  not  fail  to  mention  to  the  king  the  verbal  communication  with  which 
you  favored  me,  when  1  had  the  honor  of  being  introduced  to  you,  at  the 
levee  at  St.  James's ;  aud  1  have  since  submitted  to  His  Majesty  your  letter 
and  the  accompanying  volumes  of  the  American  Diplomatic  Code,  with  the 
letter  of  Mr.  Elliot,  the  author 

The  King  has  honored  me  with  his  commands,  to  thank  you  for  the  trouble 
ou  have  taken  ;  and  to  request  that  you  will  have  the  goodness  to  convey  to 
At.  Elliot,  His  Majesty's  acknowledgments  for  his  obligiuf;  attention  in  send- 
ing him  a  copy  of  his  valuable  work,  which  His  Majesty  has  examined  with 
great  satisfaction.  I  have  the  honor  to  be,  Sir,  your  most  obedient  humble 
servant,  H.  Taylor. 

Andrew  Stevenson,  Es<i.  ^c.  dx. 

Aux  Tuileries,  le  17  Novembre,  1839.  Cabinet  du  Roi.  Monsieur, — Le 
Code  Diplomatique  Am^ricain,  dont  vous  avez  bien  voulu  offHr  au  Roi  un  ex- 
emplaire,  a  ^t^  mis  sous  les  yeux  de  Sa  Majesty,  avec  la  lettre  qui  accompa^- 
nait  cet  ouvrage. 

Sa  Majesty  m*a  charg6.  Monsieur,  de  vous  remercier  de  votre  attention ; 
elle  a  kik  touchee  de  la  confiance  que  vous  mettez  avec  raison  dans  ses  senti- 
mens  personels,  car  vos  vcbux  pour  le  bonheur  et  pour  Tunion  des  deux  nations 
sontaussi  Ips  siens 

J'ai  rhonneur  de  vous  pr^venir  que  par  ordre  du  Roi,  le  Code  Diplomatique 
Am^ricain  a  prit  place  dans  la  Bibliotheque  du  Palais  Royal. 

Agr6ez, Je  vous  prie.  Monsieur,  I'expression  de  ma  consideration  tres  dis- 
tingu^e.     Le  Secretaire  du  Cabinet,  Camillx  Fain. 

Monsieur  Jonathan  Elliot,  Hotel  des  affaires  Etrangeres. 
[Translation.] 

Palace  of  the  Tuilleries,  17  November,  183.9.  King's  Cabinet  Sir,— The 
copy  of  the  American  Diplomatic  Code,  which  you  have  been  so  kind  as  to 
present  to  His  Maiesty,  has  been  laid  before  bim,  together  with  the  letter 
which  accompaniea  the  work. 

His  Majesty  has  commanded  me  to  thank  vou  for  your  attention,  and  to 
assure  you  that  he  has  felt  sensibly  the  confiaence  which  you  have  placed 
with  justice,  in  his  personal  sentiments,  for  your  wishes  for  the  happiness  and 
union  of  the  two  nations  exactly  agree  with  his  own. 
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I  hare  the  honor  to  infonn  yoa  that  the  American  Diplomatic  Code  has 
heen  placed,  by  His  Majesty's  order,  in  the  Library  of  the  Royal  Palace. 
Accept,  sir,  the  assurance  of  my  very  distin^ruished  consideration. 

Camillx  Fain. 
Mr.  Jonathan  Elliot.  Secretary  of  the  King's  Cabinet 


CHARLES  C.  LITTLE  AND  JAMES  BROWN,  Boston. 
Publishers  of  Massachusetts  Reports,  with  Rand^s  Notes,  J 7  vols.; 
Pickering^s  Reports,  21  vols,  (vols.  19  and  23  not  yet  published  ;) 
Metcalf  ^s  Reports,  (successor  to  Pickering,)  vol.  i.  part  1 ;  Mason^s 
Reports,  (Circuit  Court  of  the  United  States,  Judge  Story's  Decis- 
ions,) 5  vols. ;  Sumner's  Reports,  (successor  to  Mason)  3  vols. ; 
Phillips  on  Insurance,  second  edition,  2  vols. ;  Hilliard's  Abridg- 
ment of  the  American  Law  of  Real  Property,  2  vols. ;  Long  on 
Sales,  with  Notes  and  large  additions,  by  B.  Rand,  Esq. ;  Curtis's 
Admiralty  Digest ;  Curtis's  Conveyancer  and  Clerk's  Magazine  ; 
Pothier's  Treatise  on  the  Contract  of  Sale,  from  the  French,  by 
L.  S.  Cushing,  Esq. ;  Commentaries  on  the  Conflict  of  Laws,  by 
Judge  Story ;  do.  on  Equity  Pleading,  1  vol. ;  do.  on  the  Law  of 
Bailments,  1  vol. ;  do.  on  the  Law  of  Agency,  1  vol. ;  do.  on 
Equity  Jurisprudence,  2  vols. ;  do.  on  the  Constitution,  3  vols. ; 
do.  Abridged,  1  vol. ;  Angell  on  Watercourses,  second  edition ; 
do.  on  Adverse  Enjoyment ;  Bay  ley  on  Bills,  with  Phillips's  and 
Se wall's  Notes ;  Davis's  Criminal  and  Civil  Justice  ;  do.  Prece- 
dents of  Indictments ;  Gallison's  Reports,  vol.  2 ;  Greenleaf 's  Re- 
ports, 7  vols. ;  Howe's  Practice ;  Judge  Peck's  Trial  on  an  Im- 
peachment by  the  House  of  Representatives  of  the  United  States ; 
Maule  and  Selwyn's  Reports  condensed,  by  Theron  Metcalf,  2  vols. ; 
Stevens  and  Benecke  on  Average  and  Marine  Insurance,  edited 
by  Willard  Phillips,  Esq. ;  American  Jurist  and  Law  Magazine, 
quarterly  ;  Lieber's  Political  Ethics,  2  vols. ;  do.  Legal  and  Political 
Hermeneutics ;  Kent's  Commentaries,  new  edition,  4  vols. ;  Burke's 
Works,  9  vols.  8vo. — more  complete  than  the  London  edition,  and 
at  less  than  half  the  price  of  the  imported  copy. 

In  Press, — A  complete  Digest,  in  1  volume  of  the  17  vols,  of 
Massachusetts  Reports,  and  23  vols.  Pickering's  ;  Angell  on  Tide 
Waters,  second  edition  ;  Story's  Conflict  of  Laws,  second  edition, 
will  be  ready  in  January  ;  Curtis  on  the  Rights,  Duties  and  Obli- 
gations of  the  Owners,  Masters,  Oflicers  and  Mariners  of  Ships  in 
Uie  Merchant  service. 

On  hand, — ^The  early  English  Reporters  ;  valuable  works  on  the 
Civil  Law ;  Reports  of  the  several  States,  and  the  most  extensive 
collection  of  Law  Books  to  be  found  in  the  United  States.  Have 
just  published  a  new  edition  of  their  Law  Catalogue,  which  also 
contains  a  corrected  list  of  all  the  American  and  English  Reports 
to  the  present  time,  &c.  &c.  and  will  be  sent  to  the  profession, 
gratis,  on  application,  (post  paid.)  Boston^  January^  1841. 


Digitized  by 


Google 


INDEX. 


Admirilty  Jmitdiction  in  ElogUnd,  enlargement  of,  405-409. 

Blanco,  Marie  de,  Caw  of,  230 

Celebrated  Criminal  and  Political  Trials,  350-S71. 

Codification  and  Reform  of  the  Law,  99-63. 

ContracU,  Conatraction  of,  1-16 ;  Obligation  of,  257-280. 

Criminal  Le|ritlation.     See  Pauperism,  Germaiw,  Prison  Discipline. 

Critical  Notices  : — Ahrens  on  Natural  Riffht,  5n4  ;  Angell  on  Watercourses, 
502 ;  Blackford's  Reports*  249 ;  Channmg's  Jouffroy,  249 ;  Claus  on  Time 
and  Space,  503;  D'Hauteville  Case,  50U ;  Day's  Digest,  253;  Little  & 
Brown's  Catalogue,  250 ;  Lieber  on  Copyright,  246 ;  Metcairs  Reports, 246; 
Mississippi  Revised  Statutes,  251  ;  Troubat's  Tidd's  Practice,  251. 

Estoppel,  32d-3S4. 

Evidence,  Rules  of,  118-162. 

Fugitives  from  Justice,  Case  of,  226-236. 

Germany,  Criminal  Legislation  in,  62-79. 

Hearsay  Evidence,  1 1^^162. 

Huntress,  Case  of  the,  486-494. 

Legislation  :~of  Connecticut,  242 ;  Kentucky,  240 ;  Louisiana,  240 ;  Mary* 
Und,  245 ;  Michigan,  496 ;  Mississippi,  243 ;  New  Jersey,  243 ;  New  Toit, 
237 ;  Ohio,  238 ;  Pennsylvania,  245,  498 ;  Tennessee,  241. 

Lynde,  Benjamin,  Biographical  Sketch  of,  115-118. 

Medical  Evidence,  294-306. 

Pauperism  and  Criminal  Legislation,  Causes  of,  79-115. 

Perjury  in  a  Deposition,  281-294. 

Prison  Discipline,  Duty  of  Society  in  reference  to,  306-328. 

Reports  and  Reporters,  335-345. 

Romilly,  Sir  Samuel.  Life  of,  371-405. 

Russell,  Betty,  Case  of,  236. 

Sewall,  Samuel,  BiogrAphical  Sketch  of,  345-349. 

Smith,  James,  Biographical  Sketch  of,  16-32. 


ERRATA. 


The  writer  of  the  articles  in  our  last  volume,  on  Mistakes  of  Law,  has  fur- 
nished us  with  the  following  list  of  errors  of  the  press,  which  we  deem  it  im- 
portant, in  justice  to  him,  to  correct. 

Page  155  line  93       for  one  read  the. 

•«   379    •«    98        ««  such  **    not. 

"   380    ««    39        "  have  ««    leave. 

*•   381   *<    9^  39  ••  argament  «*    agreement. 

"   384   •*    38        "on  "    or. 

"    391    **    33         "  mimMdanU  "    •humiontL' 

«<   399  M    17        •<  beoome  "    beeaimt. 

«*   393   «*      7        "  kind  ••    beaU. 

•«   398   «*    95        "on  "    or. 

"   399  "    90        •«  whiob  "    wbaL 

"   401   "      8        "  jiMticea  "    fMirtie*. 

c«    u     u    rj       u  doable  "    doubted. 
«i    i<     u    94        ((  aoqairsnent     "    agreement. 

"   403  •♦      5        "  argument  "    agreement. 

M     «•    •<    19        •<  Brigtem  "    Bingham,  in  boCb  fnlanff 

"   405  "    19        "  prhen  "    where. 

"  406  "    90       "  our  •«    one. 

4x  419  «     5       « vjiBQ  u    when. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


3  bios  Ob  Ibl  H7S  3 


Digitized  by 


Google 


Digitized  by 


Google 


